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SUPREME   COURT. 

In  the  matter  of  GEORGE  E.  PRATT  and  others,  applicants  for 
admission  as  attorneys  and  counsellors. 

Under  our  former  system,  which  required  a  fixed  and  extended  time  of  clerk- 
ship, in  the  office  of  a  practicing  attorney,  to  entitle  the  applicant  to  an  ex- 
amination, as  an  attorney  or  counsellor  at  law,  an  examination  might  have 
been  waived  or  relaxed,  or  been  rendered  mere  matter  of  form,  with  far  more 
safety  and  propriety,  than  under  the  present  system,  which  furnishes  no  safe- 
guard to  either  courts  or  community,  except  the  examination  of  the  candi- 
date. 

So  long  as  the  laws  prescribe  qualifications  for  attorneys  and  counsellors,  and 
require  that  those  only  who  possess  "  the  requisite  qualifications  of  learning 
and  ability,"  shall  be  entitled  to  admission;  and  so  long  as  special  licenses  to 
practice  are  granted,  the  examination  prescribed  should  be  full,  complete  and 
thorough,  and  applicants  rigidly  admitted. 

It  is  a  delusion  to  suppose  that  the  modern  system  of  practice  can  be  acquired 
without  study,  or  mastered  without  training.  It  is  so  intimately  interwoven 
upon  the  old,  that  the  successful  practitioner  must  now  understand  the  old 
system  before  he  can  practice  the  new,  even  in  a  single  protracted  litigation. 

The  requisite  education,  and  course  of  study  of  applicants,  pointed  out. 

All  experience  has  proved,  that  nothing  short  of  a  term  of  thorough  study  and 
training,  and  that  too  in  the  office  of  a  practicing  attorney,  will  ever  make 
a  lawyer. 

An  attorney  at  law  stands  in  a  most  interesting  and  responsible  relation  to  so- 
ciety, and  has  no  apology  for  ignorance. 

Sixth  District,  July  Term,  1856. 

Present,  SHANKLAND,  GRAY,  MASON  and  BALCOM,  Justices. 

THE  undersigned,  appointed  by  the  court  to  examine  and 
report  upon  the  qualifications  of  the  several  applicants  for 
admission  to  practice  as  attorneys  and  counsellors  of  this  court, 

VOL.  XIII.  1 
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In  the  Matter  of  Pratt  and  others,  &c. 

respectfully  report — That  they  have  made  such  examination ; 
and  that,  upon  full  consideration,  they  recommend,  of  the  class 
examined,  the  admission  of  George  E.  Pratt  only. 

The  duties  of  ?n  examiner  in  such  cases,  at  all  times  delicate 
and  responsible,  become  painful  when,  in  their  discharge,  they 
are  required  to  declare  that  candidates  who  have  applied  for 
admission  are  not  qualified ;  and  the  undersigned  have  deemed 
it  proper  to  state  to  the  court  the  general  reasons  which  have 
influenced  their  conclusions. 

The  former  system,  which  required  a  fixed  and  extended  time 
of  clerkship  in  the  office  of  a  practicing  attorney,  to  entitle 
the  applicant  to  an  examination,  furnished  high  evidence  that 
he  had  at  least  enjoyed  abundant  opportunities  for  attaining  the 
requisite  qualifications.  Under  this  provision  an  examination 
might  have  been  waived  or  relaxed,  or  been  rendered  mere 
matter  of  form,  with  far  more  safety  and  propriety  than  under 
the  present  system,  which  furnishes  no  safeguard  to  either 
courts  or  community,  except  the  examination  of  the  candi- 
date. So  long  as  the  laws  prescribe  qualifications  for  attor- 
neys and  counsellors,  and  require  that  those  only  who  possess 
"  the  requisite  qualifications  of  learning  and  ability "  (Con- 
stitution of  1846,  Jlrt.  6,  §  8,)  shall  be  entitled  to  admission  ; 
and  so  long  as  special  licenses  to  practice  are  granted,  in  the 
opinion  of  the  undersigned,  the  examination  prescribed  should 
be  full,  complete  and  thorough,  and  applicants  be  rigidly  ad- 
mitted. And  whenever  this  examination  shall  be  frittered 
away,  until  it  becomes  an  idle  and  mischievous  ceremony,  it 
will  be  far  better  to  dispense  with  the  whole  system  of  admis- 
sions and  licenses,  and  advise  the  public  that  the  courts  are  no 
longer  responsible  for  the  qualifications  or  integrity  of  those 
who  are  entrusted  with  their  process,  and  practice  as  attorneys 
and  advocates. 

It  is  a  delusive  idea  to  suppose  that  the  modern  system  of 
practice  can  be  acquired  without  study,  or  mastered  without 
training ;  though  in  many  respects  more  simple  and  less  cum- 
brous than  the  former  system,  whatever  may  be  its  excellences 
or  its  defects,  the  new  system  has  been  so  intimately  interwoven 
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Upon  the  old,  that  the  successful  practitioner  must  now  under- 
stand the  old  system,  before  he  can  practice  the  new,  even  in 
a  single  protracted  litigation. 

The  legal  student  need  not  expect  that  he  can  become  quali- 
fied for  admission  to  practice  by  a  few  months  casual  and  su- 
perficial reading.  No  one  can  profitably  enter  upon  a  course 
of  legal  studies,  until  he  has  at  least  a  well-grounded  Eng- 
lish education ;  and  his,  mind  is  well  stored  with  general  know- 
ledge and  information.  He  must  follow  his  course  of  profes- 
sional reading  with  system,  patience  and  perseverance :  when 
he  has  mastered  Blackstone,  Cruise,  Kent,  Sugden,  Comyn, 
Chitty,  Starkey,  Greenleaf,  Story,  and  other  elementary  works, 
ancient  and  modern,  and  made  himself  familiar  with  the  lead- 
ing provisions  of  the  Revised  Statutes,  he  wrill  have  reached  a 
point  where  he  may  begin  to  peruse  the  Code  with  advantage, 
and  contemplate  the  decisions  of  the  courts  with  a  just  appre- 
ciation of  their  conclusions. 

The  undersigned  are  by  no  means  unmindful  or  ignorant  of 
the  labor  the  course  recommended  imposes  upon  the  candidate 
for  legal  honors  ;  but  they  deem  it  as  well  due  to  the  applicant 
for  admission  as  to  the  public,  that  it  should  be  adopted  and 
rigidly  enforced;  nor  especially  are  they  unmindful  of  the  in- 
terests of  those  who,  without  pecuniary  means  or  adventitious 
aids,  are  struggling  to  procure  an  education  and  admission  to 
the  bar.  They  have  seen  and  felt  the  obstacles  which  those 
thus  situated  must  surmount  to  attain  the  object  of  their  wishes, 
and  would  place  no  impediments  in  their  pathway.  But  all 
experience  has  proved,  that,  nothing  short  of  a  term  of  thorough 
study  and  training,  and  that  too  in  the  office  of  a  practicing  at- 
torney, will  ever  make  a  lawyer.  As  well  might  the  surgeon 
become  qualified  to  practice  his  profession  away  from  the  sub- 
ject, the  mechanic  to  acquire  his  art  by  the  abstract  study  of 
his  trade,  or  the  chemist  away  from  his  laboratory,  as  the  legal 
student  to  become  qualified  to  practice  by  merely  reading,  with- 
out practical  office  education.  Sir  EDWARD  COKE  truly  said 
of  the  profession,  that  "the  study  was  abstruse  and  difficult^ 
the  occasion  sudden,  the  practice  dangerous." 
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Many  members  of  the  bar,  under  a  system  requiring  a  long 
and  fixed  time  of  study,  when  courts  were  more  inaccessible 
than  they  now  are,  the  expenses  of  admission  much  greater, 
and  facilities  less,  have  illustrated  the  truth,  that  even  with  no 
other  advantages,  industry,  economy  and  perseverance  will 
finally  reward  the  efforts  of  those  who  sternly  practice  these 
sterling  and  cardinal  virtues. 

An  attorney  at  law  stands  in  a  most  interesting  and  responsi- 
ble relation  to  society,  and  has  no  apology  for  ignorance.  The 
last  and  dearest  interests  of  individuals  in  every  walk  of  life  are 
daily  confided  to  his  keeping.  The  life,  liberty,  character  and 
material  interests  of  clients  depend  constantly  upon  his  integrity 
and  skill.  His  license  is  evidence  that  the  courts  regard  him 
as  competent  to  discharge  his  duties  by  reason  of  approved  in- 
tegrity and  learning,  and  the  generous  confidence  which  society 
has  at  all  times  extended  to  the  profession,  demands  that  those 
only  possessing  these  qualifications  should,  under  any  circum- 
stances, be  admttted  to  practice  as  attorneys  and  counsellors  of 
this  court. 

DANIEL  S.  DICKINSON, 
SAMUEL  GORDON, 
HENRY  R.  MYGATT, 

Committee. 
Dated  July  9*A,  1856. 

By  the  court — SHANKLAND,  Presiding  Justice.  The  court 
approve  of  the  report  of  the  examining  committee  ;  and  of  the 
sentiments  therein  contained,  in  respect  to  the  qualifications 
which  should  be  required  of  candidates  for  admission  as  attor- 
neys and  counsellors  of  this  court. 

Mr.  Pratt  is  therefore  admitted,  and  the  other  candidates 
rejected,  in  accordance  with  the  recommendations  of  the  ex- 
amining committee.* 

*  NOTE. — This  case  was  furnished  by  Henry  R.  Mygatt,  Esq.,  of  Oxford, 
N.  Y.,  one  of  the  examiners,  who  stated  that  he  was  requested  by  each  of  the 
justices  of  the  sixth  district  to  forward  it  for  publication  in  this  work.  RE- 
PORTER. 
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THE  PEOPLE  on  the  relation  of  DEBENETTI  agt.  GALE,  Clerk 

of  the  Marine  Court. 

V 

0" 

Appeals  from  the  marine  court  to  the  common  pleas  can  only  be  taken  from  de- 
cisions at  the  general  term  of  the  marine  court.  (  The  same  decision  is  made 
in  The  People  ex  rel.  De  La  Figaniere  agt.  Justices  of  Marine  Court, 
11  How.  Pr.  R.  400,  and  in  White  agt.  Anderson,  12  id.  377.) 

An  application  for  a  mandamus  to  compel  the  marine  court  to  issue  execution 
upon  a  judgment,  rendered  by  that  court,  must  be  made  against  the  clerk  of 
the  court.  Because,  by  the  act  organizing  that  court,  (2  R.  L.  333,  §  111,) 
there  is  an  express  provision  making  it  the  duty  of  the  clerk,  and  not  of  the 
court,  to  issue  all  process. 

New-York  Special  Term,  1856. 

APPLICATION  for  a  mandamus  against  the  clerk  of  the  marine 
court,  New-York. 

AMOS  K.  HADLEY,  for  relator. 
THOMAS  NELSON,  opposed. 

CLERKE,  Justice.  The  opinion  which  I  incidentally  ex- 
pressed in  The  People  on  the  relation  of  De  La  Figaniere  agt. 
The  Justices  of  the  Marine  Court,  (11  How.  Pr.  R.  400,)  I  have 
discovered  no  reason  to  change  now,  when  the  question  to 
which  it  refers  comes  directly  before  me  in  the  present  case. 
I  still  hold,  and  now  expressly  decide,  that  appeals  from  the 
marine  court  to  the  common  pleas  can  only  be  taken  from  de- 
cisions of  the  general  term  of  the  marine  court.  My  reasons, 
though  briefly,  are,  I  think,  sufficiently  stated  in  the  latter  part 
of  the  decision  in  De  La  Figaniere's  case. 

With  regard  to  the  other  question  presented  on  behalf  of  the 
defendant,  that  the  application  should  be  made  against  the  jus- 
tices, and  not  against  the  clerk  of  the  court  ;  that  undoubtedly 
would  be  the  only  proper  course,  if  an  express  provision  did 
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not  make  it  the  duty  of  the  clerk,  and  nor.  of  the  court,  to  issue 
process.  The  act  relating  to  the  organization  of  the  marine 
court,  then  called,  "The  Justices'  Court  of  the  city  New-York," 
(2  R.  L.  p.  383,  §  111,)  enacts,  that  "all  applications  for  pro- 
cess for  the  recovery  of  any  debt  or  demand,  to  be  holden  by 
virtue  of  this  act,  before  the  said  justices,  shall  be  made  to  the 
clerk  of  the  said  court,  and  not  otherwise,  and  that  all  process, 
to  be  issued  out  of  said  court,  shall  be  tested  in  the  name  of 
said  justices,  and  be  signed  by  the  clerk  of  the  said  court  with  his 
name,"  &c.  So  that  the  act  makes  it  the  duty  of  the  clerk, 
and  of  the  clerk  alone,  to  issue  process ;  and  when  a  duty  is 
imposed  upon  any  public  officer,  which  he  neglects  or  refuses 
to  perform,  it  necessarily  follows  that  the  application  for  a 
mandamus  is  properly  against  him  alone,  whatever  may  be  the 
relation  in  which  he  stands  to  others  in  the  same  department. 
From  the  terms  of  the  act  it  appears  that  the  duty  of  the  jus- 
tices is  only  to  entertain  the  action,  make  the  necessary  collat- 
eral orders,  if  any  should  be  necessary,  decide  the  issues,  and 
render  judgment.  The  issuing  of  the  execution  pursuant  to  the 
judgment  is  purely  and  exclusively  a  ministerial  duty,  to  be 
performed  manually  by  the  clerk ;  and  if  we  issued  a  manda- 
mus to  the  justices,  ordering  them  to  perform  it,  it  would  be 
contrary  to  the  provision  which  I  have  quoted.  All  that  they 
could  do  in  obedience  to  the  order  would  be  to  endeavor  to 
prevail  upon  the  clerk  to  sign  and  issue  the  execution,  or  per^ 
haps  they  may  have  some  means  of  compelling  him  to  do  it. 
But  it  is  clear  that  they  cannot,  in  their  own  persons,  perform 
the  act:  it  is  not  their  duty  to  perform  it;  and,  consequently, 
a  mandamus  against  them  would  be  entirely  nugatory. 
Application  granted,  without  costs. 


NEW-YORK  PRACTICE  REPORTS. 
Parshall  and  Westfall  agt.  Tillou  and  Tillou. 


SUPREME  COURT. 

DEWITT  PARSHALL  and  PETER  R.  WESTFALL  agt.  HENRY 
TILLOU  and  WILLIAM  H.  TILLOU. 

A  creditor's  suit,  (or  bill,)  to  reach  equitable  property,  cannot  be  commenced 
until  his  remedy  at  law  upon  his  judgment  is  exhausted — by  the  issuing  of 
execution,  and  its  return  unsatisfied. 

But  he  is  entitled,  without  the  issuing  and  return  of  an  execution,  to  set  aside 
any  fraudulent  conveyance  or  incumbrance  of  the  debtor's  property,  which 
stands  in  the  way  of  the  collection  of  his  judgment. 

In  such  an  action,  it  seems,  that  an  answer  containing  a  general  denial  of  each 
and  every  allegation  in  the  complaint,  except  certain  portions  therein  admitted, 
is  good.  Although  the  admissions  are  not  called  for,  still  they  serve  to 
qualify  the  general  denial,  so  as  to  authorize  the  verification  of  the  answer 
with  safety. 

•Monroe  Special  Term^  May,  1856. 

MOTION  to  make  answer  more  definite. 

The  complaint  contained  the  allegations  generally  in  a  cred- 
itor's bill,  setting  out  the  recovery  of  a  judgment,  and  that  de- 
fendant had  fraudulently  disposed  of  his  real  estate,  and  had 
equitable  property,  which  he  concealed,  or  had  fraudulently 
disposed  of.  The  answer  denied  generally  each  and  every 
allegation  of  the  complaint,  except  as  therein  admitted,  and 
then  proceeded  to  make  certain  admissions  in  regard  to  the 
transfer  of  the  real  estate  and  personal  property.  The  com- 
plaint and  answer  were  both  verified. 

O.  H.  PALMER,  for  plaintiff's. 
J.  W.  STEBBINS,  for  defendants. 

E.  DARWIN  SMITH,  Justice.  The  plaintiffs  having  a  judg- 
ment, but  no  execution  thereon,  returned  unsatisfied,  can  only 
sustain  this  action  as  a  bill  to  set  aside  the  fraudulent  convey- 
ances of  the  real  estate  set  out  in  the  complaint. 

Without  issuing  an  execution,  the  judgment-creditor  is  en- 
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titled  to  set  aside  any  fraudulent  incumbrance  upon  the  real 
estate  of  the  judgment-debtor,  which  is  in  the  way  of  the  col- 
lection of  his  judgment.  (Clarkson  agt.  Depeyster,  3  Paige,  320.) 
But  a  creditor's  suit,  to  reach  equitable  property,  cannot  be  com- 
menced till  the  creditor  has  exhausted  his  remedy  at  law  by 
the  issuing  of  an  execution  to  the  proper  county,  and  having 
the  same  duly  returned  unsatisfied.  (Child  agt.  Brace,  4  Paige, 
309 ;  4  John.  Ch.  R.  671.) 

All  that  part  of  the  complaint,  therefore,  which  is  only 
adapted  to  call  for  an  answer,  in  respect  to  equitable  property, 
is  out  of  place,  and  might  have  been  struck  out  as  impertinent, 
upon  motion.  The  plaintiffs  are  entitled,  in  this  suit,  to  no 
decree  or  relief  in  respect  to  it,  and  cannot  require  the  defend- 
ants to  answer  it.  They  cannot,  therefore,  require  the  defend-, 
ants  to  make  their  answer  more  specific  or  definite  in  respect  to 
this  branch  of  the  complaint ;  and  as  the  notice  of  motion  to 
make  the  answer  more  definite  only  applies  to  this  part  of  the 
complaint,  it  must  be  denied.  (6  How.  Pr.  R.  485 ;  2  Code 
Rep.  67.) 

Whether  the  answer  is  sufficient  in  form,  so  far  as  it  consists 
of  a  general  denial  of  each  and  every  allegation  in  the  com- 
plaint, except  certain  parts  therein  admitted,  is  a  question 
which  does  not  arise  on  this  motion.  It  is  not  a  motion  to 
strike  out  the  answer  as  false  or  sham,  or  any  part  of  it  for  im- 
pertinence. I  can  see  no  objection,  however,  to  this  mode  of 
answering.  It  makes  the  answer  more  brief  and  simple.  The 
admissions,  it  is  true,  are  not  called  for,  but  they  are  neverthe- 
less essential  to  qualify  the  general  denial,  so  that  the  defend- 
ants can  verify  the  answer  with  truth  and  safety. 

Motion  denied,  with  $7  costs. 
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SUPREME  COURT 

ERNEST  FIEDLER  agt.  RICHARD  S.  TUCKER. 

To  constitute  a  warranty  of  goods,  on  a  sale,  there  must  be  some  expression 
showing  that  the  goods  are  of  some  certain  quality. 

All  goods  are  usually  understood  to  be  sold  as  sound,  unless  something  to  the 
contrary  is  said;  but  a  warranty  does  not  arise  from  that  understanding. 

The  understanding  of  the  terms  of  a  sale  of  goods,  by  a  mutual  agent  acting 
for  buyer  and  seller,  does  not  bind  the  parties,  unless  hig  understanding  is 
communicated  by  him  to  one  party,  and  is  acceded  to,  or  is  not  objected  to,  by 
the  other.  That  is,  his  understanding  of  the  matter  will  not  bind  both  parties 
without  communicating  it. 

New-York  Special  Term,  Feb.,  1855. 
MOTION  for  a  new  trial. 

F.  W.  WALKER,  for  plaintiff'. 
CLINTON  ROOSEVELT,  for  defendant. 

MITCHELL,  Justice.  The  judge  charged,  that  the  plaintiff 
was  entitled  to  recover  the  unpaid  balance  of  the  contract  price 
of  the  goods,  unless  they  were  sold  as  sound,  and  were,  in  fact, 
not  sound.  This  would  be  understood  by  the  jury  as  saying, 
that  if  the  goods  were  sold  as  sound,  and  were  not  so,  the  plain- 
tiff could  not  recover  the  unpaid  balance,  but  must  lose  the  dif- 
ference between  the  value  of  sound  and  unsound;  and  amounts 
to  a  charge,  that  a  sale  of  goods  as  sound,  is  a  warranty  that 
they  are  sound.  All  goods  are  usually  understood  to  be  sold 
as  sound,  unless  something  to  the  contrary 'is  said;  but  a 
warranty  does  not  arise  from  that  understanding.  To  consti- 
tute a  warranty  there  must  be  some  expression^  showing  that 
the  seller  agrees  that  the  goods  are  of  some  certain  quality. 

The  judge  also  charged,  that  as  Forbes  acted  as  the  mutual 
agent  of  buyer  and  seller,  his  understanding  of  the  terms  of  the 
sale  would  bind  both  parties.  His  understanding,  communi- 
cated by  him  to  one  party,  and  acceded  to,  or  not  objected  to, 
by  the  other,  would  bind  both ;  but  to  make  his  understanding 
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bind  both,  without  his  communicating  it,  would  make  him  the 
sole  judge  of  what  inferences  were  to  be  drawn  from  the  facts, 
and  his  inferences  control  both,  when  it  might  be  that  neither 
intended  what  he  inferred,  or  ever  said  anything  to  justify  it. 

For  these  reasons,  there  must  be  a  new  trial — the  costs  to 
abide  the  event. 

Judge  MORRIS,  concurs  in  the  propriety  of  a  new  trial. 


SUPREME  COURT. 

THE  FARMERS'  BANK  OF  SARATOGA  COUNTY  agt.  EDWARD 
MERCHANT,  HENRY  MERCHANT,  STEPHEN  MERCHANT 
and  ALBERT  MERCHANT. 

A  seizure  and  sale  of  land  under  an  execution,  does  not  divest  the  estate  of  the 
debtor,  unless  the  purchase  money  is  paid  and  a  deed  delivered. 

Therefore,  an  answer  to  a  complaint  for  setting  aside  a  deed  as  fraudulent, 
which  avers  that,  subsequent  to  the  alleged  fraudulent  conveyance,  the  sheriff, 
by  virtue  of  several  executions,  one  of  them  in  favor  of  the  plaintiffs,  against 
the  defendants,  sold  all  their  right  and  title  to  the  premises  mentioned  in  the 
deed  to  a  purchaser  for  $200,  and  that  the  time  allowed  by  law  to  redeem  the 
premises  had  expired,  and  no  redemption  had  been  made,  is  bad  on  demurrer. 
It  is  insufficient,  because  it  does  not  appear  that  the  sale  had  ever  been  com- 
pleted by  the  payment  of  the  purchase  money  and  a  delivery  of  a  deed. 

It  seems,  that  a  defence  of  this  kind  is  unavailable  in  an  action  against  the  de- 
fendants to  set  aside  the  deed  as  fraudulent.  They  must  stand  or  fall  by  the 
validity  of  the  deed  which  has  passed  between  them  and  the  purchaser. 

Saratoga  Special  Term  and  Circuit,  Jan.,  1856. 

DEMURRER  to  answer. 

The  complaint  alleges  a  judgment  in  the  supreme  court,  re- 
covered against  the  defendants  Henry  and  Edward  Merchant, 
of  $683.14,  on  a  demand  arising  on  contract,  on  the  15th  of 
October,  1853,  and  docketed  in  Saratoga  county,  the  issuing  of 
an  execution  to  that  county,  and  the  return  of  the  sheriff,  that 
nothing  could  be  found  to  satisfy  any  part  of  it.  That  defend- 
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ants  Henry  and  Edward,  on  22d  March,  1853,  owned  and 
possessed  real  estate  in  Saratoga  county  of  the  value  of  almost 
$12,000 ;  that  on  or  about  the  20th  May,  1853,  they  fraudu- 
lently conveyed  the  same  by  deed  to  the  other  defendants, 
Stephen  and  Albert ;  that  the  deed  was  without  consideration, 
and  made  and  executed,  and  delivered,  and  received,  for  the 
express  purpose  of  hindering  and  delaying  and  defrauding  the 
plaintiffs  and  other  creditors  of  the  said  Edward  and  Henry. 

The  defendants  in  their  first  answer  deny  the  fraud  :  in  the 
second  they  allege, — 1st.  That  on  the  25th  June,  1853,  one 
Henry  Sherman  recovered  a  judgment  against  defendant  Henry 
Merchant  for  $81.76.  2d.  That  on  the  26th  August,  1853, 
said  Sherman  recovered  a  judgment  against  Edward  Merchant 
for  $71.31.  3d.  That  on  the  29th  June,  1854,  the  sheriff  of 
Saratoga,  under  and  by  virtue  of  executions  issued  to  him  upon 
the  plaintiffs'  and  Sherman's  judgments,  sold  all  the  right  and 
title  of  defendants  Henry  and  Edward  to  the  lands  mentioned 
in  the  complaint,  to  one  Hawley,  for  the  sum  of  $200,  and  that 
the  time  allowed  by  law  to  redeem  the  premises  has  expired, 
and  no  redemption  has  been  made. 

To  this  answer  the  plaintiffs  demur  for  insufficiency. 

JOHN  O.  MOTT,  for  plaintiffs. 
GALE  &  ALDEN,  for  defendants. 

C.  L.  ALLEN,  Justice.  The  defendants  contend,  that  by 
the  sale  of  the  land  under  plaintiffs'  executions,  as  well  as 
those  of  Sherman  to  Hawley,  the  lien  of  the  plaintiffs  under 
their  judgment  was  extinguished.  The  cases  in  4  Hill,  544, 
and  2  Wend.  297,  decide,  that  when  a  sale  of  real  estate  has 
taken  place  under  several  executions,  the  lien  is  gone  as  to  all 
the  judgments,  and  that  the  junior  judgment-creditor  has  no 
right  to  redeem,  although  nothing  was  made  to  apply  on  his 
execution.  And  the  defendants  insist  that  the  sale  of  the  land 
was  a  sale  of  the.  lien,  and  that  it  vested  in  the  purchaser  after 
the  time  for  redemption  had  expired.  The  defendants,  I  think, 
have  not  averred  sufficient  facts  in  their  answer  to  avail  them- 
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selves  of  this  point,  even  if  it  were  tenable  as  between  the  par- 
ties to  this  action.  A  seizure  and  sale  of  land  under  an  exe- 
cution does  not  divest  the  estate  of  the  debtor,  unless  the  pur- 
chase-money is  paid  and  a  deed  delivered.  It  is  true,  the  deed, 
when  executed,  relates  back  to  the  time  of  sale  and  purchase, 
and  that  the  purchaser,  after  the  time  for  redemption  has  ex- 
pired, is  entitled  to  his  deed.  But  the  answer  does  not  aver 
the  important  fact  that  the  sale  to  Hawley  was  completed  by 
payment  of  the  money — the  amount  bid.  (Catline  agt.  Jackson, 
8  J.  R.  520 ;  2  id.  248 ;  Shepard  agt.  Rowe,  14  Wend.  260 ; 
4  Hill,  619.) 

For  aught  that  appears  by  the  answer,  the  sale  may  never 
have  been  completed  to  Hawley  :  that  is,  the  money  may  never 
have  been  paid,  or  any  certificate  of  sale  executed  to  him,  and 
yet  the  whole  answer  be  true.  The  property  may  have  been 
struck  off,  but  the  purchase  afterwards  abandoned ;  and  yet  it 
would  be  true  to  say  that  the  time  for  redemption  had  expired, 
and  no  redemption  made.  The  answer  is  clearly  insufficient 
for  these  reasons. 

But  independently  of  this,  I  am  of  opinion  that  the  defend- 
ants cannot  avail  themselves  of  this  defence  in  an  action 
against  them,  to  set  aside  the  deed  as  fraudulent.  They  must 
stand  or  fall  by  the  validity  of  the  deed  which  has  passed  be- 
tween them.  When  the  plaintiffs  come  in  contact  with  Haw- 
ley, or  in  conflict  with  his  title,  it  will  bo  a  matter  between 
them.  It  is  enough  that  they  have  a  right  to  ask  that  the 
cloud  fraudulently  interposed  by  the  defendants  be  set  aside. 
Without,  however,  further  considering  this  point,  it  is  suffi- 
cient that  the  present  answer  is  defective.  A  judgment  must 
be  ordered  for  plaintiffs  on  the  demurrer,  with  leave  for  de- 
fendants to  amend  on  payment  of  $22  costs. 
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FINCH  agt.  CALVERT. 

The  word  "disbursements,"  mentioned  in  §  311  of  the  Code,  has  a  more  ex- 
tensive meaning  under  the  present  than  under  the  former  system.  It  includes 
the  necessary  expenses  in  executing  a  commission  in  a  foreign  state. 

New-  York  Special  Term,  June,  1856. 

TAXATION  of  costs. 

CLERKE,  Justice.  The  "  disbursements  "  allowed  by  the 
20th  section  of  the  act  concerning  the  fees  of  officers,  (2  R.  S. 
634,  marginal,)  have  been  interpreted,  under  the  system  estab- 
lished under  the  common  law  and  recognized  by  the  Revised 
Statutes,  as  an  ordinary  necessary  expenditure  of  the  attorney, 
"  for  services  done  or  performed  by  the  officers  of  the  several 
courts  of  law  or  equity  in  this  state,"  or  for  the  fees  of  wit- 
nesses examined  in  this  state,  or  for  some  other  fees  expressly 
specified  in  the  above  mentioned  act ;  and  as  no  provision  was 
made  by  the  Revised  Statutes  for  the  fees  of  witnesses  examined 
on  a  commission  out  of  the  state,  or  for  the  other  expenses  of 
the  commission,  such  disbursements  were  not  allowed  under 
that  system.  Some  of  my  brethren  have  adopted  the  same  rule 
under  the  Code,  believing  that  the  words  employed  in  §  311  of 
the  Code — "  the  necessary  disbursements  and  fees  of  officers 
allowed  by  law" — meant  only  those  disbursements  specifically 
authorized  by  the  Revised  Statutes.  But  I  am  of  opinion, — 
considering  the  \vhole  purpose  of  the  Code,  the  language  em- 
ployed, and  the  spirit  and  tenor  of  its  enactments, — that  the 
word  "  disbursements  "  has  a  more  extensive  meaning  under 
the  present  than  under  the  former  system. 

The  compensation  to  the  prevailing  party,  let  it  also  be  re- 
membered, is  not  given  by  the  way  of  costs  and  disbursements 
to  the  attorney,  but  as  "an  indemnity"  to  the  party  himself; 
(§  303 ;)  and  I  can  see  no  possible  reason,  why  his  necessary 
expenses  in  executing  a  commission  in  a  foreign  state  should 
not  be  as  properly  included  in  that  indemnity  as  any  other 
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necessary  expense,  which  he  has  incurred  in  prosecuting  or 
defending  the  action.  I  cannot  doubt  that  §  311  embraces  all 
actual  necessary  disbursements. 

The  two  disputed  items  should,  therefore,  be  allowed. 


SUPREME  COURT. 
JAMES  A.  HAMILTON  agt.  LUCAS  F.  HOUGH. 

An  answer  to  a  complaint  for  a  balance  due  for  goods  sold  and  delivered,  which 
denies  that  the  plaintiff  "  ever  sold  to  the  defendant  any  goods  which  had 
not  been  paid  for  by  the  defendant ,•"  and  also  that  "if  the  plaintiff  ever 
sold  any  goods  to  the  defendant,  they  were  sold  on  credit,  and  not  to  be 
paid  for  in  nine  years  from  the  day  of  sale  "  is  bad. 

In  the  first,  there  is  nothing  that  amounts  either  to  a  denial  of  the  sale  and  de- 
livery, or  an  allegation  of  payment.  It  is  a  mere  attempt  at  hypothetical 
pleading. 

In  the  second,  the  answer  is  in  terms  hypothetical — no  allegation  is  denied — no 
new  matter  is  alleged — of  course,  no  issue  is  tendered. 

Columbia  Special  Term,  Jlpril^  1856. 

MOTION  to  strike  out,  &c. 

The  action  was  brought  by  the  plaintiff,  as  receiver  of  the 
estate  of  Granger,  Comfort  &  Co.  The  complaint  alleged  the 
sale  and  delivery  of  a  large  quantity  of  goods  to  the  defendant 
by  that  firm,  and  that  the  sum  of  $599.07  remained  due  and 
unpaid  upon  such  indebtedness,  for  which  amount,  with  inter- 
est, the  plaintiff  claimed  judgment. 

The  answer,  in  form,  contained  four  different  defences.  In 
the  first,  the  defendant  denied  the  appointment  of  the  plaintiff 
as  receiver  of  the  estate  of  Granger,  Comfort  &  Co. ;  and  in 
the  last)  the  allegations  of  the  complaint  were  denied.  In  the 
second  defence,  the  defendant  denied  that  the  firm  of  Granger, 
Comfort  &  Co.  ever  sold  to  the  defendant  any  goods  which 
had  not  been  paid  for  by  the  defendant ;  and,  in  the  third  de- 
fence, the  defendant  alleged  that  if  Grange^  Comfort  &  Co. 
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ever  sold  any  goods  to  the  defendant,  they  were  sold  on  credit, 
and  not  to  be  paid  for  in  nine  years  from  the  day  of  sale. 

The  plaintiff  moved  to  strike  out  that  part  of  .the  answer 
which  contained  the  second  and  third  defences. 

HENRY  HOGEBOOM,  for  plaintiff". 
CHARLES  ESSELSTYNE,  for  defendant. 

HARRIS,  Justice.  Those  portions  of  the  answer  which  are 
embraced  in  this  motion,  contain  nothing  which  even  purports 
to  amount  to  a  defence'.  No  allegation  in  the  complaint  is  de- 
nied— no  new  matter  is  alleged.  In  the  second  defence,  the 
defendant  says,  in  substance,  if  the  goods  were  sold  and  de- 
livered, they  have  been  paid  for.  There  is  nothing  that 
amounts  either  to  a  denial  of  the  sale  and  delivery,  or  an  alle- 
gation of  payment.  It  is  a  mere  attempt  at  hypothetical 
pleading.  The  defendant  asserts  that  no  goods  were  sold 
which  have  not  been  paid  for.  In  other  words,  he  says,  "  I 
will  neither  admit  nor  deny  the  sale  ;  but  this  I  say,  that  if  the 
plaintiff  shall  prove  the  sale,  then  I  will  undertake  to  prove 
payment."  It  needs  no  argument  to  show  that  such  pleading 
is  unauthorized. 

The  third  defence  is  still  more  palpably  defective.  There 
the  defendant  says,  in  terms,  that  if  the  plaintiff  shall  prove  a 
sale,  he,  the  defendant,  will  prove  that  the  term  of  credit  upon 
which  the  sale  was  made,  has  not  expired.  No  allegation  is 
denied.  No  new  matter  is  alleged.  Of  course,  no  issue  is 
tendered. 

The  motion  must  be  granted.  There  will  be  enough  left  in 
the  answer  to  put  the  plaintiff  to  the  proof  of  his  case.  It  is 
unnecessary,  therefore,  to  provide  for  an  amendment.  The 
plaintiff  is  also  entitled  to  the  costs  of  the  motion. 
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SUPREME  COURT. 

VAN  WAGENEN  agt.  LA  FARGE  &  LAHENS. 

Where  a  mortgagee  had  proceeded  to  foreclose  a  mortgage,  and  had  obtained  a 
decree  of  foreclosure  and  sale,  and  thereupon  the  owner  of  the  premises,  un- 
der an  agreement  with  the  mortgagee,  executed  to  a  third  person  a  deed  of  the 
mortgaged  premises  in  trust,  to  sell  it  in  a  manner  pointed  out  by  a  declara- 
tion of  the  trust,  and  apply  the  proceeds  in  payment  of  the  decree, 

Held,  that  the  mortgagee  had  entered  into  a  new  contract,  which,  so  far  as  it 
differed  from  the  former  one,  defined  and  established  by  his  decree,  superseded 
and  controlled  it.  And  an  injunction  was  sustained,  restraining  the  mort- 
gagee from  further  proceeding  under  his  decree  of  foreclosure  and  sale. 

New-York  Special  Term,  Dec.*  1855. 
MOTION  to  dissolve  injunction. 


VARNUM  &  AppLEBY,yor  motion. 
E.  J.  GENET,  opposed. 
\ 

PEABODY,  Justice.  The  defendant  La  Farge  was  owner  of 
a  bond  and  mortgage  made  by  plaintiff,  to  secure  the  payment 
of  $80,000,  which  mortgage  covered  a  valuable  tract  of  land  on 
Staten  Island. 

The  bond  being  unpaid  at  maturity,  he  proceeded  to  fore- 
close the  mortgage,  and  obtained  the  usual  decree  of  foreclo- 
sure and  sale.  In  this  condition  of  the  parties,  plaintiff,  under 
an  agreement  with  La  Farge,  executed  to  Lahens  a  deed  of  the 
property  covered  by  the  decree  of  foreclosure,  in  trust,  to  sell 
it  in  a  manner  pointed  out  by  a  declaration  of  the  trust,  and 
apply  the  proceeds  in  payment  of  the  decree. 

Lahens  has  not  sold  the  property  or  executed  the  trust  ;  but 
La  Farge,  having  resolved  to  enforce  his  decree,  has  proceeded 
to  advertise  the  property  for  sale  under  and  by  vhstue  of  it. 
Plaintiff  at  this  point  commenced  a  suit  against  defendants,  as  a 
part  of  his  relief,  that  La  Farge  be  restrained  from  enforcing 
his  decree  against  the  property,  leaving  the  property  to  be  sold 
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by  Lahens,  under  and  pursuant  to  the  deed  to  him,  and  the 
trusts  upon  which  it  was  executed. 

On  commencing  this  suit,  he  procured  an  injunction,  restrain- 
ing the  sale  advertised  by  La  Farge  under  the  decree,  and  this 
injunction  the  defendant  now  moves  to  dissolve. 

There  are  many  other  matters  contained  in  the  papers,  such 
as  the  fact,  that  the  deed  to  Lahens  conveyed  other  property 
besides  the  mortgaged  premises,  which  has  been  sold  in  accord- 
ance with  the  trust,  and  other  matters,  affirmed  on  one  side  and 
denied  on  the  other,  which  I  omit  to  state  among  the  facts  of 
this  case,  because  I  think  them  unimportant  for  the  purposes  of 
this  motion  in  the  view  I  shall  take. 

The  question,  then,  seems  to  be,  what  was  the  legal  effect  of 
the  conveyance  by  plaintiff  to  Lahens  of  the  mortgaged  prem- 
ises, in  trust,  from  the  proceeds  of  it  to  pay  the  mortgage  debt — 
this  conveyance  having  been  made  with  the  knowledge  and 
approbation  of  La  Farge,  and  under  an  arrangement  with  him 
that  it  should  be  made  as  it  was  1  The  terms  of  the  arrange-' 
ment  are  controverted,  and,  in  my  view  of  the  case,  are  unim- 
portant. The  fact  of  an  arrangement  I  invoke  merely  to  estab- 
lish the  connection  of  La  Farge  with,  and  his  participation  in  the 
transaction  between  the  plaintiff  and  Lahens,  and  to  place  him 
in  the  attitude  of  a  party  to  it.  He  then  having  united  with 
them  in  this  arrangement,  what  effect  had  it  on  his  right  under 
his  decree?  I  answer,  with  the  diffidence  that  becomes  me 
when  I  am  compelled  to  differ  from  either  of  the  gentlemen 
who  were  counsel  in  this  case,  that  it  wras  a  new  contract  en- 
tered into  by  him,  which,  so  far  as  it  differed  from  the  former 
one,  defined  and  established  by  his  decree,  superseded  and  con- 
trolled it. 

The  principal  difference  between  the  rights  of  La  Farge  un- 
der the  decree,  and  his  rights  under  the  deed,  relates  to  the 
time  and  mode  of  sale  of  the  property ;  and  as  to  these  he  is 
bound  by  his  more  recent  contract.  Having  deemed  it  for  his 
interest  to  change  his  position  and  rights,  and  having  entered 
into  a  contract  to  that  effect  with  the  plaintiff,  he  is  entitled  to 
all  the  benefits  realised  or  to  be  derived  from  the  change — (of 
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which  it  would  seem  some  at  least  were  not  trivial) — and  he  is 
bound,  also,  to  bear  all  the  burdens  he  has  consented  to  as- 
sume. 

If,  among  these,  his  waiver  of  the  right  to  sell  under  the  de- 
cree is  deemed  grievous,  he  must  find  his  solace,  as  he  may  in 
the  contemplation  of  the  benefits  derived,  or  to  be  derived, 
from  the  new  arrangement,  among  which  the  devotion  anew,  by 
plaintiff,  of  one  hundred  and  twenty  lots  in  addition  to  those 
included  in  the  mortgage,  to  increase  the  security  for  his  claim 
will  doubtless  occupy  a  prominent  place  in  his  estimation. 

The.  other  questions  argued  on  the  motion,  it  seems  unneces- 
sary, I'.nder  this  view,  to  examine. 

The  motion  must  be  denied,  with  $10  costs. 


SUPREME  COURT. 

County  of  New-  York. 

JOHN  ADAMS  and  NAPOLEON  B.  CASWELL  agt.  FRANCIS  P. 
SAGE  and  others. 

Any  judge,  in  any  part  of  the  state,  may  make  orders  enlarging  time  to  make 
a  case,  &c.,  or  any  like  order  enlarging  time,  &c.,  notwithstanding  sub.  3  of 
§  401  of  the  Code. 

That  section  should  be  construed,  as  to  chamber  business,  beneficially  for  the 
profession,  and  so  as  to  promote  their  convenience  in  practice. 

In  equity  causes,  pending  when  the  Code  took  effect,  there  is  no  such  thing  aa 
an  appeal  to  the  general  term.  The  only  mode  of  review  is  by  notice  of  re- 
hearing accompanied  by  security ;  and  this  notice  must  be  served,  and  se- 
curity given,  within  ten  days  after  notice  of  the  judgment  or  decree. 

Jit  Chambers,  Rochester ,  June  27,  1856. 

THIS  is  a  motion,  on  affidavit  and  notice,  on  the  part  of  de- 
fendants, for  an  order  enlarging  time  to  make  a  case  for  the 
purposes  of  an  appeal  to  the  general  term  in  the  first  judicial 
district. 


NEW- YORK  PRACTICE  REPORTS.  19 

Adams  and  Caswell  agt.  Sage  and  others. 

It  is  an  equity  cause,  and  was  commenced  in  1844  by  bill 
filed  before  the  chancellor.  After  a  contest  on  exceptions  to 
the  answer  for  insufficiency,  the  cause  was  brought  to  issue  by 
filing  and  serving  a  replication  in  1854,  and  was  referred  under 
the  supplementary  act,  in  the  same  year,  to  a  referee,  to  hear 
and  determine  the  whole  issues.  The  cause  was  heard  before 
the  referee,  who  reported  for  plaintiffs,  and  judgment  was  en- 
tered on  his  report  against  defendants,  May  29th,  1856,  in  the 
clerk's  office  of  the  city  and  county  of  New-York,  for  $5,156.87 
damages  and  costs. 

On  the  31st  of  May,  1856,  written  notice  of  the  entry  of  the 
judgment  was  served  on  Alfred  Ely,  Esq.,  defendants'  at- 
torney. 

On  the  5th  day  of  June,  1856,  a  notice  of  appeal  to  the  gen- 
eral term,  subscribed  by  Ely  fy  Husbands,  and  without  security, 
was  served  on  Smith  &  Cornwell,  plaintiffs'  attorneys,  which 
notice  was  returned  to  E.  &  H.  for  irregularity  and  insufficiency, 
on  the  ground  that, 

1.  It  was  not  accompanied  by  any  security. 

2.  It  was  not  subscribed  by  the  party,  or  attorney  of  record, 
in  the  court  below. 

3.  That  no  appeal  would  lie  from  the  judgment. 

On  the  20th  of  June,  1856,  another  notice  of  appeal,  sub- 
scribed by  Ely  &  Husbands,  as  attorneys,  was  served  on  plain- 
tiffs' attorneys,  accompanied  by  a  sufficient  undertaking,  and 
also  by  notice  of  entry  of  an  order  substituting  Ely  &  Hus- 
bands as  attorneys  for  defendants.  In  the  meantime,  and  on 
the  9th  of  June,  1856,  the  papers  for  this  motion  were  served 
on  plaintiffs'  attorneys,  in  the  name  of  Alfred  Ely,  as  attorney 
for  defendants,  with  an  order  to  show  cause  for  this  day,  why 
the  time  of  defendants  to  make  case  should  not  be  enlarged  for 
forty  days. 

T.  B.  HUSBANDS  &  T.  HASTINGS,  for  motion. 
F.  E.  CORNWELL,  for  plaintiffs,  opposing  motion. 

E.  DARWIN  SMITH,  Justice.  The  first  ground  of  objection 
to  the  granting  of  this  order,  made  by  plaintiffs'  counsel,  is, 
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that  according  to  subdivision  3,  of  §  401,  this  being  an  action 
pending  in  the  first  judicial  district,  the  motion  cannot  be  made 
elsewhere,  and  that  therefore  I  have  no  jurisdiction. 

Subdivision  1,  of  §  401,  is,  "  an  application  for  an  order  is  a 
motion." 

Subdivision  3  is,  "  motions  must  be  made  within  the  district 
in  which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable,  except  that  where  the  action  is  triable  in  the 
first  judicial  district.,  the  motion  must  be  made  therein." 

I  am  inclined  to  think  that  this  section  does  not  apply  to 
chamber  orders ;  but  that  under  §  405,  giving  general  powers 
to  "a  judge  of  the  court"  to  enlarge  time,  &c.,  any  judge  in 
any  part  of  the  state  may  make  such  an  order,  notwithstanding 
subdivision  3  of  §  401.  That  section  should  be  construed  as 
to  chamber  business,  beneficially  for  the  profession,  and  so  as 
to  promote  their  convenience  in  practice. 

2.  The  more  serious  objection  to  granting  this  application,  is 
contained  in  the  plaintiffs'  second  ground  of  objection,  which 
is,  that  no  appeal  is  pending. 

It  is  claimed  that  in  equity  causes,  pending  at  the  time  the 
Code  took  effect,  there  is  no  such  thing  as  an  appeal  to  the 
general  term :  that  the  only  mode  of  review  is  by  notice  of  re- 
hearing, accompanied  by  security,  and  that  this  notice  must  be 
served  and  security  given  within  ten  days  after  notice  of  the 
judgment  or  decree.  (See  Chap.  11,  §  7,  of  Supplemental  Act 
"  of  Provisions  Relating  to  Existing  Suits.")  And  this  position 
is  supported  by  reference  to  §  323  of  the  Code ;  and  to  sub.  3 
of  §  2  of  chapter  1  of  supplemental  act,  by  which  it  appears 
that  §  348,  providing  for  appeals  to  general  term,  is  not  applied 
to  existing  suits ;  and  that  §  323  (which,  in  connection  with 
the  latter  part  of  subdivision  3  of  §  2  of  chapter  1  of  supple- 
mental act,  shows  that  it  includes  decrees  in  equity,)  is  applied 
to  existing  suits. 

I  am  strongly  inclined  to  the  opinion,  that  the  plaintiffs  are 
right  in  their  construction  of  the  statute,  and  that  there  is  no 
appeal  pending,  and  that  defendants'  proceedings  for  that  pur- 
pose are  not  effectual.  (3  How.  Pr.  R.  254,  271,  422.) 
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But,  inasmuch  as  a  mere  order  enlarging  time  to  make  case 
will  not  affect  the  question  one  way  or  the  other,  or  prejudice 
the  plaintiffs,  I  am  disposed  to  grant  it,  without  prejudice  to 
their  right  to  move  to  dismiss  the  appeal,  and  without  staying 
the  plaintiffs  in  the  collection  of  their  judgment. 


SUPREME  COURT. 

JOHNSTON  agt.  FELLERMAN. 

A  confession  of  judgment  (§  383)  which  stated  that  the  indebtedness  was  upon 
a  promissory  note  made  by  the  defendant,  to  the  order  of  the  plaintiff,  for 
$2,146.33,  dated  Dec.  11, 1854,  payable  four  months  after  date,  making  it  due 
April  17,  1855,  held,  insufficient. 

A  promissory  note  is  a  mere  evidence  of  debt,  and  contains  no  reference  what- 
ever to  the  facts  out  of  which  the  indebtedness  arose. 

The  court  allowed  the  judgment  in  this  case  to  be  amended;  but  so  as  not  to 
interfere  with  the  rights  of  any  judgment-creditor,  which  might  have,  in  the 
meantime,  attached. 

New-York  Special  Term,  Oct.,  1855. 
MOTION  to  set  aside  judgment  on  confession. 

HENRY  D.  TOWNSEND,  for  motion. 
WM.  B.  SMITH,  opposed. 

CLERKE,  Justice.  I  suppose  it  would  not  be  pretended  by 
the  plaintiff's  counsel,  if  the  statement  only  contained  an  alle- 
gation that  the  confession  was  for  money  due  April  17,  1855, 
and  that  the  amount  so  due  was  $2,146.33,  that  this  would  be 
a  sufficient  compliance  with  the  2d  subdivision  of  §  383  of  the 
Code,  requiring  the  facts,  out  of  which  the  indebtedness  arose, 
to  be  concisely  stated.  But,  he  maintains,  because  a  promis- 
sory note,  made  by  the  defendant  to  the  order  of  the  plaintiff, 
showing  his  indebtedness,  dated  Dec.  14,  1854,  payable  four 
months  after  date,  making  it  due  April  17,  1855,  (allowing 
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three  days'  grace,)  is  set  forth  in  the  statement,  that  this  is  a 
sufficient  compliance  with  that  subdivision.  But  in  what  does 
the  difference  consist'?  Is  it  not  precisely  the  same  with  regard 
to  the  generality  of  its  language?  The  note  appears  to  me 
nothing  more,  as  far  as  the  question  before  me  is  concerned, 
than  a  repetition  in  written  form  of  an  acknowledgment  merely 
of  the  indebtedness,  and  the  time  at  which  it  accrued. 

A  promissory  note  is  a  mere  evidence  of  debt,  and,  as  such, 
is  nothing  more  than  a  method  of  stating  the  simple  confession 
of  the  defendant.  It  contains  no  reference  whatever  to  the 
facts  out  of  which  the  indebtedness  arose,  and  can,  in  no  re- 
spect, serve  to  answer  the  purpose  which  the  legislature  in- 
tended in  requiring  a  concise  statement  of  facts.  This  pur- 
pose, if  a  copy  of  the  note  were  sufficient,  could  in  every  in- 
stance be  evaded  :  the  intended  defendant  in  the  judgment  has 
only  to  make  and  hand  over  a  promissory  note,  or  other  writ- 
ten evidence  of  debt,  to  the  party  in  whose  favor  he  intends  to 
confess  the  judgment. 

The  object  of  this  provision  in  the  Code  is,  no  doubt,  the 
same  as  the  court  (in  Lawless  agt.  Hackett,  16  J.  R.  149)  de- 
clared in  reference  to  the  act  of  1818,  (Sess.  Laws,  1841,  Chap. 
259,  §  8,)  and  that  was,  "  to  prevent  abuse  and  fraud  in  the 
entry  of  judgments  by  confession  on  warrants  of  attorney."  In 
that  case  the  court  allowed  an  amendment,  but  so  as  not  to  in- 
terfere with  the  rights  of  any  judgment-creditors,  which  may 
have  in  the  meantime  attached. 

Let  a  similar  order  be  entered  in  this  case,  without  costs  to 
either  party. 
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SUPREME   COURT. 

ABRAHAM  BECKER  agt.  WILLIAM  LAMONT  and  others. 

Where  the  defendants  were  sued  on  a  written  contract,  which  described  them 
as  "  the  committee  for  building  college  buildings  at  Charlotteville,  composed 
of  the  following  persons,  viz.,"  giving  their  names;  and  throughout  the  con- 
tract they  were  spoken  of  as  "  the  said  party  of  the  first  part,"  as  "  the  com- 
mittee aforesaid,"  or  as  "  the  said  party  of  the  first  part," 

Held,  that  it  was  a  contract  where  evidence  dehors  the  contract,  was  most 
clearly  admissible  to  aid  either,  in  fixing  a  personal  liability  upon  the  de- 
fendants, or  in  relieving  them  from  it. 

Where  the  defendants,  in  their  answer,  set  up  a  defence  which  the  law  might 
hold  discharged  them  from  personal  liability,  and  a  stipulation  was  executed 
by  both  the  attorneys  for  the  plaintiff  and  defendants,  which  would  have  the 
effect  to  deprive  the  defendants  of  such  defence,  and  other  defences, 

Held,  it  appearing  that  the  defendants'  attorney,  at  least,  mistook  the  legal  effect 
of  the  stipulation,  and  that  it  was  executed  under  a  mistake  of  law  and  fact, 
that  it  was  proper  that  the  defendants  should  be  relieved  from  it. 

The  stipulation  pertained  merely  to  the  conduct  of  the  cause,  and  was,  in  fact, 
a  proceeding  in  the  particular  suit,  and  was  under  the  control  of  the  court,  by 
means  of  its  coercive  power  over  the  parties  to  the  suit,  and  their  attorneys. 
It  was  a  proper  case,  therefore,  for  relief  on  motion. 

When,  under  what  circumstances,  and  in  what  cases,  the  courts  will  relieve 
parties  from  stipulations,  releases,  &c.,  considered. 

Chenango  Special  Term,  1855. 

THE  facts  will  sufficiently  appear  in  the  following  opinion. 

HENRY  SMITH,  for  defendants. 
ABRAHAM  BECKER,  in  person. 

MASON,  Justice.  This  case  comes  before  the  court  on  a 
motion,  made  by  the  defendants,  to  be  relieved  from  a  stipula- 
tion signed  by  both  attorneys  for  the  defendants  and  the  plain- 
tiff. The  stipulation  undoubtedly  has  the  effect  to  deprive  the 
defendants,  if  not  of  their  entire  offset,  at  least  of  the  defence 
that  they  are  not  personally  liable  upon  this  contract,  and  of 
several  other  defences  set  up  in  the  answer.* 
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It  was  decided  in  the  case  of  Lincoln  agt.  Crandall  and  others, 
(21  Wend.  101,)  that  a  building  committee  of  the  "  De  Ruyter 
Liberal  Institute,"  who  contracted  with  the  plaintiff  to  do  the 
mason-work  upon  a  certain  building,  and  to  pay  him  according 
to  certain  terms  specified  in  the  contract,  were  personally  liable 
upon  such  contract.  The  contract  in  that  case,  however,  pur- 
ported to  be  in  their  individual  characters,  and  they  did  not 
describe  themselves  as  trustees,  agents,  or  a  committee.  The 
court  were  right  in  that  case  in  holding  that  parol  evidence  was 
not  admissible  to  show  that  the  parties  did  not  intend  that  they 
should  be  personally  liable,  or  to  show  that  in  fact  they  made 
the  contract  as  a  building  committee,  and  in  behalf  of  their 
principals.  There  *was  nothing  in  that  contract  from  which  it 
could  be  inferred  that  they  intended  to  bind  anybody  but  them- 
selves, or  that  they  were  unwilling  to  be  personally  bound. 
The  court  held,  that  the  written  contract  could  not  be  thus  con- 
tradicted by  parol,  and  rightly  so. 

The  contract  in  the  case  under  consideration  is  a  very  differ- 
ent one  from  that.  The  contract  in  the  present  case  purports 
to  be  between  "  the  committee  for  building  college  buildings  at 
Charlotteville,  composed  of  the  following  persons,  viz.,'''  and  then 
gives  the  names  of  the  committee ;  and  they  are  spoken  of  all 
through  the  contract  in  the  following  terms  :  "  jJnd  the  said 
party  of  the  first  part,  as  the  committee  aforesaid,  or  as  the  said 
party  of  the  first  part;"  clearly  showing  that  they  contracted 
as  a  committee — as  a  body. 

Now  I  will  not  undertake,  on  this  motion,  to  decide  that, 
upon  the  face  of  this  contract,  the  defendants  are  not  person- 
ally liable ;  nor  that  they  are  so.  It  seems  to  me,  however, 
that  this  is  a  contract  where  evidence  dehors  the  contract  is 
most  clearly  admissible,  to  aid  either  in  fixing  a  personal  lia- 
bility upon  the  defendants,  or  in  relieving  them  from  it.  It  is 
enough  to  say  that  the  defendants  have  set  up  a  defence  in 
their  answer  which  the  law  may  hold,  discharges  them  from 
personal  liability,  and  which  they  are  deprived  of  by  this  stip- 
ulation. Can,  and  ought  the  court  to  relieve  them  from  this 
stipulation  on  this  motion'? 
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In  the  case  of  Matin  agt.  Kinney,  (1  Cain.  R.  117,)  the  court 
set  aside  a  stipulation  that  that  suit  abide  the  event  of  another, 
on  motion.  In  the  case  of  the  Hiram,  Coruthwait  and  others, 
(1  Wheat.  R.  440,)  an  agreement  was  made  by  the  attorney  in 
open  court,  and  entered  in  the  minutes,  to  the  effect  that 
that  case  should  abide  the  event  of  another  case  pending,  in- 
volving the  same  question,  as  was  supposed.  The  court  say 
that  if  this  stipulation  was  made  under  a  clear  mistake  as  to  the 
real  difference  in  the  cases,  they  will  relieve  from  the  stipula- 
tion. (See,  a/50,  3  Peere  Wins.  342.)  Releases  of  the  action  in 
the  suit  have  frequently  been  set  aside  by  the  court,  on  motion, 
where  they  have  been  procured  by  fraud  or  imposition.  (8  Barn. 
4r  C.  217 ;  7  J.  B.  Moore,  356,  617  j  1  Bos.  &  P.  447 ;  4  Barn. 
&  did.  419 ;  4  /.  B.  Moore,  192 ;  1  Chitty  R.  390 ;  7  Taunt. 
R.  421 ;  5  Bing.  JV.  C.  688 ;  4  Dowl.  fl.  63 ;  6  T.  R.  263 ; 
1  Young  #  Jer.  365  ;  6  Hill  R.  237  ;  18  Ves.  R.  481  j  2  Denio 
R.  397,  £95,  604.) 

The  court  will,  in  its  discretion,  relieve  the  party,  where 
judicial  admissions  have  been  made  improvidently  and  by  mis- 
take, by  discharging  a  rule  or  agreement  which  deprives  the 
party  of  his  rights.  And  so  are  stipulations  made  out  of  court 
concerning  the  course  or  conduct  of  the  cause  equally  under  the 
control  of  the  court,  by  means  of  its  coercive  power  over  the 
parties  to  the  suit  and  their  attorneys. 

The  ground  upon  which  courts  of  law  have  interfered  to  set 
aside  releases  and  admissions,  made  in  open  court  and  entered 
in  its  minutes,  is,  that  as  it  has  appeared  manifest  that  a  court 
of  equity  wrould  declare  the  release,  stipulation,  or  other  matter 
invalid,  and  set  it  aside,  that  a  court  of  law  will  do  the  same 
in  virtue  of  its  Control  over  the  conduct  of  the  parties  and  their 
attorneys,  to  save  the  parties  the  necessity  of  having  recourse 
to  a  tedious  and  expensive  litigation.  The  court,  however, 
only  interferes,  on  motion,  in  a  plain  case,  and  where  the  facts 
upon  which  ihe  matter  is  to  be  determined  are  not  left  in  doubt. 
Such  agreements,  that  are  made  under  a  clear  mistake,  will  be 
set  aside.  (1  Young  #  Jervis,  367 — note;  1  Wheat  R.  440.) 

We  are  not  now  restricted  by  the  same  rigid  rules  that  have 
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controlled  courts  of  law  in  relieving  from  such  stipulations  :  we 
may  now  apply  the  rules  and  principles  which  have  governed 
courts  of  equity.  (18  Ves.  R.  481.)  The  rule  is  declared  and 
acted  upon  in  the  case  of  Furnival  agt.  Boyle  and  others,  (4 
Russell  R.  142,)  that  where  an  order  is  made  upon  the  stipula- 
tion and  consent  of  the  counsel  in  the  cause,  and  entered  in  the 
minutes  of  the  court,  that  the  court  will  relieve  the  party  from 
the  order  thus  given  by  consent,  when  it  is  made  to  appear  that 
the  agreement  and  consent  was  made  in  ignorance  of  material 
circumstances  affecting  the  case.  Courts  of  equity  will  relieve 
from  agreements  in  cases  of  surprise  and  sudden  action,  without 
due  deliberation.  (1  Story's  Eg.  Jur.,  §  251.) 

Cases  of  surprise,  mixed  up  with  a  mistake  of  law,  stand 
upon  a  ground  peculiar  to  themselves.  In  such  cases  the  agree- 
ments or  acts  are  unadvised  and  improvident,  and  without  due 
deliberation,  and  therefore  they  are  held  invalid  upon  the  com- 
mon principle  adopted  by  courts  of  equity,  to  protect  those 
who  are  unable  to  protect  themselves,  and  of  whom  undue  ad- 
vantage is  taken.  (1  Story's  Eg.  Jur.  §  134.) 

Where  the  surprise  is  mutual,  there  is  of  course  a  still 
stronger  ground  to  interfere ;  for  neither  party  has  intended 
what  has  been  done.  They  have  misunderstood  the  effect 
of  their  own  agreements  or  acts.  Applying  these  princi- 
ples to  the  stipulation  under  consideration,  I  am  satisfied  it  is 
our  duty  to  relieve  the  defendants  from  the  effects  of  the  stipu- 
lation. It  cannot  be  alleged,  upon  the  evidence  before  me,  that 
the  plaintiff"  practiced  any  fraud  upon  the  defendants  or  their  at- 
torney in  procuring  this  stipulation.  I  am  entirely  satisfied, 
however,  that  the  defendants  have  deprived  themselves  of  sev- 
eral defences  set  up  in  their  answer,  which  they  never  intended 
to  waive  or  surrender  in  executing  this  stipulation  ;  and  that 
they  never  would  have  signed  it,  had  they  supposed  it  to  have 
such  effect  upon  their  defences  set  up  to  this  action.  The  de- 
fendants and  their  attorney  swear  that  they  never  had  the  first 
idea  that  they  waived  their  other  defences  in  executing  this 
stipulation.  That  they  mistook  the  legal  effect  of  the  stipula- 
tion is  placed  beyond  question ;  and  that  if  the  stipulation  is 
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permitted  to  control  the  rights  of  the  parties,  the  defendants 
will  be  shut  out  from  their  defences,  except  those  particularly 
specified  in  the  stipulation,  is  agreed  on  all  hands.  That  the 
defendants  have  executed  this  stipulation  under  a  mistake  of 
law  and  fact,  and  that  the  same  was  done  through  mistake  and 
surprise,  I  can  well  conceive.  It  was  executed  about  twelve 
o'clock  at  night,  when  the  parties  had  in  their  minds  other  ob- 
jects and  designs  to  be  accomplished  by  the  stipulation  than 
this.  At  least  this  was  so  with  the  defendants ;  and  I  am  in- 
clined to  think  that  this  mistake  was  mutual ;  and  that,  in  fact, 
neither  party  intended  to  have  done  what  was  done  by  this 
stipulation,  and  that  they  both  misunderstood  the  effect  of  it. 
If,  on  the  contrary,  the  plaintiff  designed  to  insert  this  provi- 
sion in  the  stipulation,  and  the  defendants  have,  through  sur- 
prise, mistake  and  improvidence,  given  their  assent  to  it,  then 
it  presents  a  case  where  this  court  should  interfere  to  relieve 
the  defendants ;  and  I  would  say,  with  Lord  Chancellor  LYND- 
HURST  in  the  case  of  Furnival  agt.  Boyle,  (4  Russell's  R.  149,) 
when  relieving  the  party  from  the  effects  of  an  order  entered 
by  agreement  of  their  counsel,  "  that  I  am  the  more  disposed 
to  come  to  this  conclusion,  because,  though  the  plaintiff  will 
lose  the  benefit  of  the  stipulation,  he  will  not  lose  any  advan- 
tage which  the  merits  of  his  case  entitled  him  to."  The  rults 
which  we  have  applied  is  approved  by  the  chancery  practice. 

Hoffman  states  the  rule  as  follows: — "  A  party  is  bound  by 
the  consent  of  counsel  in  court,  although  he  had  no  instructions 
to  consent;  but,"  he  adds,  "  the  party  will  be  relieved  from  an 
order  made  by  consent,  if  it  was  given  in  ignorance  of  material 
circumstances."  (1  Hoffman's  Ch.  Pr.  28,  29.) 

This  stipulation  pertains  merely  to  the  conduct  of  the  cause, 
and  is,  in  fact,  a  proceeding  in  the  particular  suit,  and  is  no 
part  of  the  issue  in  the  cause  to  be  tried ;  and  there  is  no  other 
way  for  the  defendants  to  be  relieved  from  the  stipulation  than 
by  motion  to  the  court.  It  presents  a  matter  which  cannot, 
from  the  nature  of  the  case,  be  tried  in  the  usual  manner  in 
which  issues  are  tried.  It  is  a  proper  case,  therefore,  for  relief 
on  motion.  (Wardell  agt.  Eden,  2  Johnson's  Cases,  121,  258  j 
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Col.  Cos.  137 ;  1  Johns.  R.  531 ;  Timon  agt.  Leland,  6  HilP* 
R.  239.) 

The  clerk  will,  therefore,  enter  an  order,  setting  aside  this 
stipulation,  for  the  reasons  above  stated,  and  relieving  the  par- 
•ties  entirely  from  its  effects.  No  costs,  however,  are  given  on 
this  motion.  (4  Russell  R.  149.) 


SUPREME  COURT. 
RICHARD  TEN  BROECK  agt.  ALBERT  G.  SLOO. 

It  seems,  that  neither  proceedings  supplementary  to  execution  under  the  Code, 
nor  a  judgment-creditor's  bill,  is  intended  to  reach  any  action  for  a  tort,  or  for 
any  wrong  or  injury  which  is  not  founded  on  contract,  and  in  which  damages 
could  not  be  ascertained,  except  through  the  intervention  of  a  jury. 

But  an  action  in  the  United  States  court,  in  a  suit  in  equity,  in  favor  of  a  judg- 
ment-debtor, founded  on  a  contract  only,  and  in  which  nothing  can  be  re- 
covered except  a  precise  sum,  where  nothing  like  punitive  damages  can  be 
given,  may  be  reached  by  these  supplementary  proceedings,  and  a  receiver  ap- 
pointed to  obtain  the  avails  for  the  benefit  of  the  creditors  of  such  judgment- 
debtor.  Such  a  right,  or  chose  in  action,  is  "property,"  and  will  pass  to  ex- 
ecutors, and  may  be  assigned,  and  is  recoverable  without  leaving  the  amount 
to  the  discretion  of  a  jury. 

Where  the  judgment-debtor  has  an  annuity  payable  to  him,  the  plaintiff  in  these 
proceedings  has  a  right  to  have  the  annuity  itself  secured  to  him,  unless  he 
chooses  to  take  an  assignment  of  an  interest  in  it. 

At  Chambers,  New-York,  JWw.,  1855. 
MOTION  by  defendant  to  vacate  order  appointing  receiver  in 
proceedings  supplementary  to  execution. 

FRANCIS  B.  CUTTING,  for  motion. 
HORACE  F.  CLARK,  opposed. 

MITCHELL,  Justice.     The  defendant  is  a  judgment- debtor, 
and  on  proceedings  supplementary  to  execution  he  disclosed 
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that  he  had  an  annuity  of  $25,000,  to  continue  for  some  five 
years,  and  an  interest  in  a  steamship  company  under  a  contract, 
under  which  he  claims  that  the  amount  now  due  to  him,  either 
in  money  or  in  vessels,  is  over  one  million  of  dollars.  This 
last  right  is  being  prosecuted  by  him  now  in  the  United  States 
courts ;  and  he  there  also  claims  that  the  defendants  are  ac- 
countable to  him  for  still  larger  sums  for  their  misfeasance,  or 
malfeasance,  in  relation  to  that  contract.  A  receiver  was  ap- 
pointed as  well  of  this  annuity  as  of  the  defendant's  rights  un- 
der that  contract. 

The  defendant  moves  to  vacate  the  order;  and  it  has  been 
ably  argued,  that  neither  the  Code  nor  the  judgment-creditor's 
bill  is  intended  to  reach  all  manner  of  actions;  but  only  such 
as  admit  of  a  strict  numerical  computation.  It  may  be  that 
they  do  not  reach  any  action  for  a  tort,  or  for  any  wrong  or 
injury  which  is  not  founded  on  contract,  and  in  which  damages 
could  not  be  ascertained,  except  through  the  intervention  of  a 
jury.  (See  Davenport  agt.  Ludlow,  3  Code  Rep.  66.)  But  the 
action  in  the  United  States  court  is  in  a  suit  in  equity,  and  is 
founded  on  a  contract  only,  and  in  it  nothing  can  be  recovered 
except  the  precise  sum  which  this  defendant  will  show  that  he 
could  have  obtained,  if  the  defendants  in  that  suit  had  fully 
carried  out  their  agreement.  Nothing  like  punitive  damages 
will  be  given. 

The  Code  (§  292)  requires  the  judgment-debtor,  if  execution 
is  returned  unsatisfied,  "  to  appear  and  answer  concerning  his 
property;"  and  if  the  execution  is  only  issued,  and  it  appears 
that  he  has  property,  which  he  unjustly  refuses  to  apply  towards 
satisfaction  of  the  judgment,  he  must  also  answer  as  to  the 
same.  And  by  §  298  the  judge  may,  by  order,  appoint  a  re- 
ceiver of  the  property  of  the  judgment-debtor,  in  the  same  man- 
ner, and  with  the  like  effect,  as  if  the  appointment  was  made 
by  the  court  according  to  §  244. 

By  §  244,  a  receiver  may  be  appointed  when  an  execution 
has  been  returned  unsatisfied,  and  the  judgment-debtor  refuses 
to  apply  his  property  in  satisfaction  of  the  judgment ;  and  also 
in  such  other  cases  as  were  previously  provided  by  law,  or  were 
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according  to  the  previously  existing  practice,  except  as  other- 
wise provided  in  the  Code.  It  was  in  conformity  with  the 
former  practice  always  to  appoint  a  receiver  of  the  judgment- 
debtor's  property,  when  property  was  discovered  on  a  judg- 
ment-creditor's bill  which  could  not  be  reached  by  the  execu- 
tion, and  the  judgment-debtor  did  not  apply  it  to  the  satisfac- 
tion of  the  judgment.  This  appointment  is  therefore  sanc- 
tioned by  §  244. 

As  to  what  is  meant  by  '"'property"  in  these  sections,  the 
Code  itself  answers  the  question.  In  §§  462,  463,  464,  it  de- 
fines "  real  property,"  when  used  in  that  act,  as  co-extensive 
with  "lands,  tenements  and  hereditaments" — personal  prop- 
erty, as  including  "  money,  goods,  chattels,  things  in  action 
and  evidences  of  debt" — and  property,  as  including  both  real 
and  personal  property.  The  words  "  chose  in  action  "  might 
be  broad  enough  to  include  even  actions  for  damages  in  torts, 
were  it  not  that  they  probably  have  never  been  regarded  strictly 
as  property,  nor  as  assignable ;  and  were  it  not  also  for  the 
associates  of  these  words.  But  neither  of  these  reasons  will 
apply  to  a  right  of  action  founded  on  a  contract,  and  in  which 
nothing  can  be  recovered  except  profits  actually  made,  or  which 
would  have  been  made  but  for  the  fault  of  the  parties  who  are 
accountable.  That  right  is  property  which  will  pass  to  execu- 
tors, and  which  may  be  assigned,  and  is  recoverable  without 
leaving  the  amount  to  the  discretion  of  a  jury. 

The  plaintiff's  judgment  is  about  $11,000 ;  the  annuity  has 
been  assigned  by  the  defendant  to  the  extent  of  $6,000  per 
annum.  He  is  willing  to  give  orders  for  the  annuity  as  it  shall 
accrue;  but  the  plaintiff's  right  is  to  have  the  annuity  itself 
secured  to  him  until  he  be  paid.  If  he  chooses  to  take  an  as- 
signment of  an  interest  in  that  annuity,  payable  out  of  any 
arrears  thereof,  and  out  of  the  first  instalments  hereafter  to  ac- 
crue, sufficient  to  pay  his  judgment  with  interest,  the  defendant 
must  assign  it  to  him.  If  he  will  not  be  contented  with  that, 
or  the  defendant  will  not  make  an  assignment,  the  order  ap- 
pointing the  receiver  of  both  properties  must  stand,  but  with 
modification  which  may  be  necessary  to  prevent  a  sacrifice  of 
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the  defendant's  property,  to  the  injury  of  his  creditors  as  well 
as  of  himself. 

It  has  been  held  that,  under  the  Code,  the  judge  cannot  re- 
quire any  assignment,  but  can  only  appoint  the  receiver,  and 
leave  him  then  to  serve  under  the  title  derived  from  his  office 
merely.  In  this  case,  it  might  abate  the  suit  in  the  United 
States  court  to  direct  an  assignment  by  the  defendant  of  the 
cause  of  action  under  prosecution  in  that  court ;  but  it  probably 
will  not  cause  any  difficulty  to  leave  the  receivership  as  it  is. 
The  receiver,  therefore,  may  be  expressly  instructed  not  to 
sell,  assign,  or  in  any  way  dispose  of  the  said  annuity,  or  the 
said  claim  in  suit,  without  the  special  leave  of  the  court,  on  a 
notice  of  at  least  ten  days  to  both  parties  in  this  suit,  or  to  their 
attorneys — and  not  to  interfere  in  the  conducting  of  the  suit 
brought  by  the  defendant,  unless  ordered  by  the  court,  after 
like  notice,  and  on  its  appearing  to  the  court  that  such  inter- 
ference is  necessary ;  and  the  defendant  should  be  enjoined 
from  compromising  or  compounding  that  suit,  and  from  making 
any  assignment  or  other  disposition  of  it,  or  of  the  rights 
claimed  in  it,  or  of  the  annuity,  without  further  order  of  the 
court,  on  like  notice,  until  the  plaintiff's  judgment  and  interest 
be  fully  paid. 

The  defendant  should  pay  the  costs  of  this  motion,  $10,  and 
also  $25  costs  on  supplementary  proceedings. 


SUPREME  COURT. 
JAMES  BUELL  agt.  JOSEPH  B.  GAY  and  others. 

The  provisions  of  the  Code  relating  to  costs,  cannot  be  so  construed  as  to  give 
to  a  plaintiff  as  many  bills  of  costs  as  there  may  be  defendants  appearing  by 
different  attorneys. 

Where  there  are  several  defendants,  and  the  court,  as  it  is  authorized  to  do  by 
the  274th  section  of  the  Code,  renders  judgment  against  one,  and  allows  th« 
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action  to  proceed  against  others,  the  plaintiff  may  be  entitled  to  several  bills 
of  costs;  but  where  the  plaintiff  recovers  but  one  judgment,  however  numer- 
ous the  defendants,  or  the  defences,  or  issues,  he  can  have  but  one  bill  of 
costs. 

It  seems,  that  the  decision,  adversely,  in  Comstock  agt.  Halleck,  (4  Sand.  671,) 
cannot  be  sustained. 


JJlbany  Special  Term,  July,  1856. 

MOTION  for  re- taxation  of  costs. 

The  action  was  upon  a  bond  executed  by  Thomas  A.  Lar- 
ned, deceased,  and  James  Corning.  The  defendants  were  Jo- 
seph B.  Gay  and  George  Gould,  administrators  of  the  estate  of 
Lamed,  with  the  will  annexed,  Mary  Larned,  a  devisee  un- 
der the  will,  and  James  Corning,  one  of  the  parties  who  exe- 
cuted the  bond. 

The  defendants,  Gay,  Gould  and  Larned,  each  appeared  by 
different  attorneys,  and  each  demurred  to  the  complaint.  Upon 
the  hearing  of  the  demurrers,  judgment  was  rendered  in  favor 
of  the  defendant  Mary  Larned,  with  liberty  to  the  plaintiff  to 
amend  his  complaint,  upon  the  payment  of  costs.  Judgment 
was  also  rendered  in  favor  of  the  plaintiff  against  the  defend- 
ants Gay  and  Gould,  with  liberty  to  them  to  answer,  on  pay- 
ment of  costs.  Upon  the  taxation  of  the  costs,  the  plaintiff 
claimed  to  be  allowed  two  separate  bills  against  the  defendants 
Gay  and  Gould,  and  the  costs  were  so  taxed  and  allowed :  the 
one  bill  amounting  to  $106.37,  and  the  other  to  $107.12.  The 
defendants  Gay  and  Gould  moved  that  the  costs  be  re-adjusted 
by  striking  out  one  of  the  bills  allowed  by  the  clerk 

GILES  B.  KELLOGG,  for  plaintiff'. 
JEREMIAH  ROMEYN,  for  defendants. 

HARRIS,  Justice.  The  Code  allows  to  the  plaintiff  for  the 
trial  of  issues  of  law,  if  separate  from  the  trial  of  issues  of  fact, 
fifteen  dollars.  And  yet,  in  this  case,  where  there  has  been 
just  such  a  trial,  the  clerk  has  allowed  to  the  plaintiff  thirty 
dollars.  It  allows  to  the  plaintiff,  when  successful,  a  fee  of  ten 
dollars  for  every  circuit  or  term  at  which  the  cause  is  neces- 
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sarily  on  the  calendar,  &c.  Here  the  plaintiff  has  been  allowed 
twenty  dollars  for  every  such  circuit  or  term — and  so  of  other 
services.  The  effect  of  such  a  rule  of  taxation  would  be  to 
give  to  a  plaintiff  as  many  bills  of  costs  as  there  might  be  de- 
fendants appearing  by  different  attorneys.  The  provisions  of 
the  Code  relating  to  costs,  cannot  be  so  construed  as  to  produce 
this  effect.  Where  there  are  several  defendants,  and  the  court, 
as  it  is  authorized  to  do  by  the  274th  section  of  the  Code,  ren- 
ders judgment  against  one,  and  allows  the  action  to  proceed 
against  others,  the  plaintiff  may  be  entitled  to  several  bills  of 
costs  ;  but  where  the  plaintiff  recovers  but  one  judgment,  how- 
ever numerous  the  defendants,  or  the  defences  or  issues,  he 
can  have  but  one  bill  of  costs. 

I  am  aware  that  in  Comstock  agt.  Halleck,  (4  Sand.  671,) 
where,  as  in  this  case,  the  plaintiff  succeeded  upon  issues  of 
law  against  defendants  who  appeared  separately,  it  was  held, 
by  the  superior  court  of  New- York,  that  he  might  recover  a 
separate  bill  of  costs  againsj:  each  defendant.  I  have  the  high- 
est respect  for  the  decisions  of  that  very  learned  court;  but 
this  decision,  it  seems  to  me,  cannot  be  defended.  It  gives  to 
the  plaintiff  what  the  lawr  has  not  awarded  to  him.  It  declares, 
in  effect,  that  he  may  recover  the  several  fees  allowed  by  the 
Code  as  costs,  as  many  times  over  as  there  are  distinct  issues 
made  by  the  pleadings.  The  language  of  the  legislature  can- 
not be  made  to  bear  this  construction.  It  is  declared  by  the 
307th  section  of  the  Code,  that  when  the  plaintiff  recovers  costs 
at  all,  he  shall  be  allowed  a  specified  fee  for  all  proceedings  be- 
fore notice  of  trial,  and  another  for  all  subsequent  proceedings  be- 
fore trial,  and  then  still  another  fee  for  the  trial  of  the  issues  of 
law,  and  another  for  the  trial  of  issues  of  fact.  No  matter  how 
numerous  these  proceedings  or  issues  may  be,  but  a  single  fee 
is  allowed  for  each  class  of  services.  The  plaintiff  cannot,  by 
means  of  anything  the  defendants  may  do,  have  these  fees 
doubled  or  trebled  in  the  same  judgment. 

The  taxation  of  costs  in  this  case,  therefore,  must  be  cor- 
rected by  striking  out  altogether  the  bill  for  $106.37.  No  costs 
are  to  be  allowed  to  either  party  upon  this  motion. 

VOL.  XHI.  3 
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,  

Willetts,  President,  &c.,  agt.  Waite  and  others. 


SUPREME  COURT. 

Y1    ^v 

WILLETTS,  President  of  the  American  Exchange  Bank,  agt. 

•v)\i      /  WAITE  and  others. 

It  seems,  that  the  court  of  appeals,  in  the  case  of  Hoyt  agt.  Thompson,  (1  Seld. 
320,)  have  settled  the  question,  that  no  foreign  statutory  assignment  in  bank- 
ruptcy creates  a  lien  here,  so  as  to  deprive  creditors  of  this  state  of  their 
remedy  by  attachment  under  our  laws. 

New-York  Special  Term,  1856. 

F.  W.  WALKER,  for  plaintiff. 
CLINTON  ROOSEVELT,  for  defendant. 

CLERKE,  Justice.  The  only  question  submitted  for  my  con- 
sideration in  this  case  is,  whether  an  assignment  by  virtue  of 
a  statute  of  a  sister  sovereignty  operates  as  a  transfer  of  a  bank- 
rupt's effects  in  this  state,  so  as  to  supersede  the  liens  of  cred- 
itors here,  under  attachments  issued  out  of  this  court. 

This  question  has  been  so  fully  discussed  in  Hoyt  agt.  Thomp- 
son^ (1  Selden,  320,)  in  the  court  of  appeals,  that  I  consider  it 
unnecessary  to  elaborate  it  on  the  present  occasion.  The 
opinions  delivered  by  judges  RUGGLES  and  PAIGE,  and  the 
reasoning  adopted  by  them  are  conclusive,  clearly  showing 
from  the  current  of  authority  in  this  state,  that  no  foreign 
statutory  assignment  in  bankruptcy  created  a  lien  here,  so  as 
to  deprive  creditors  of  this  state  of  their  remedy  by  attachment 
under  our  laws.  It  is  possible,  however,  that  this  was  not  the 
question  upon  which  the  other  judges  decided  the  case;  al- 
though, I  presume,  if  they  dissented  from  judges  RUGGLES  and 
PAIGE  on  this  subject,  they  would,  on  so  important  a  matter, 
have  expressly  signified  their  dissent. 

I,  therefore,  scarcely  think  the  question  an  open  one,  at  least 
in  this  court,  and  shall  direct  that  the  attaching  creditors  be 
paid  out  of  the  fund  attached,  with  costs. 
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The  case  was  a  proper  one  for  an  interpleader,  and  the  plain- 
tiff is,  therefore,  entitled  to  retain  out  of  the  fund  the  costs  of 
the  action.  As  to  an  additional  allowance,  I  shall  determine 
what  amount,  if  any,  may  be  allowed  to  plaintiff,  at  some  fu- 
ture time,  when  the  other  parties  may  make  an  application  for 
an  allowance. 

With  regard  to  the  holders  of  drafts,  if  any  of  the  fund  shall 
remain  after  satisfying  the  attaching  creditors,  having  heard  no 
argument  in  relation  to  their  rights,  I  make  no  disposition  of 
them  at  present. 


SUPREME  COURT. 

AMY  ENSIGN  agt.  RICHARD  H.  SHERMAN. 

V 

An  action  to  recover  the  possession  of  real  estate,  and  damages  for  withholding 
it,  is  founded  upon  seizin,  possession  under  a  lawful  title  by  the  plaintiff,  or 
those  through  whom  he  claims,  and  an  unlawful  entry,  ouster  and  withhold- 
ing by  the  defendant.  These  are  facts  which  must  be  both  averred  and 
proved  in  order  to  a  recovery. 

But  the  title  to  lands  may,  and  ought  to  be  pleaded,  without  alleging  seriatim 
the  chain  or  deduction  of  conveyances  by  which  it  is  to  be  proved. 

The  Revised  Statutes  (2  B.  S.  304,  §  7)  enacts  that  it  shall  be  sufficient  for  the 
plaintiff  to  aver  that  he  was  possessed  of  the  premises  on  a  certain  day,  and 
being  so  possessed,  the  defendant  entered  into  the  same,  and  unlawfully  with- 
holds the  possession  thereof.  This,  among  other  provisions,  is  retained  and 
made  applicable  under  the  Code  by  §  455. 

Where  the  complaint  alleged  that  the  plaintiff  "has  lawful  title  as  the  owner  ia 
fee  simple,"  to  the  premises  described,  and  that  "the  defendant  is  in  posses- 
sion of  said  real  estate,  and  unlawfully  withholds  the  possession  of  the  same 
from  the  plaintiff,"  held,  insufficient  on  demurrer — not  showing  a  legal  griev- 
ance or  cause  of  action. 

The  allegation  that  an  act  is  "  unlawful,"  is  not  the  statement  of  a  fact,  but  of  a 
conclusion  of  law.  The  facts  which  make  it  unlawful  must  be  pleaded  as 
they  are  to  be  proved 

Dutchess  Special  Term,  July,  1856. 

THE  complaint  in  this  action  was  substantially  as  follows : — 
That  the  plaintiff  has  lawful  title  as  the  owner  in  fee  simple  to 
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the  following  described  real  estate,  situated  in  the  town  of  Do- 
ver and  county  of  Dutchess,  bounded  and  described  as  follows: 
(describing  it.)  And  the  defendant  is  in  the  possession  of  the 
said  real  estate,  and  unlawfully  withholds  the  possession  of  the 
same  from  the  plaintiff.  Wherefore  the  plaintiff  demands  that 
the  defendant  may  be  adjudged  to  surrender  the  possession  of 
the  said  real  estate  to  the  plaintiff,  and  to  pay  the  plaintiff 
damages  for  the  unlawful  withholding  of  the  same  from  the  first 
day  of  May,  1849,  &c. 

The  defendant  demurred  to  the  complaint,  because,  1st.  The 
complaint  does  not  show  any  title  or  interest  in  the  plaintiff  to 
the  land  therein  mentioned.  2d.  That  the  said  complaint  does 
not  show  that  the  plaintiff  was  ever  in  possession  of  the  prop- 
erty claimed  in  the  same.  3d.  That  the  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

RUSSELL  G.  DORR,  for  plaintiff. 
TALLMAN  &  PAINE,  for  defendant. 

EMOTT,  Justice.  At  the  argument  I  was  strongly  inclined 
against  this  demurrer.  This  inclination  was  very  materially 
due  to  the  impression,  that  in  order  to  sustain  it,  and  to  concur 
in  the  opinion  delivered  in  the  case  of  Lawrence  agt.  Wright, 
(2  Duer,  673,)  to  which  I  was  cited,  I  should  be  obliged  to 
hold,  that  title  to  lands  can  only  be  pleaded  by  alleging  seriatim 
the  chain  or  deduction  of  conveyances  by  which  it  is  to  be 
proved.  From  such  a  view  of  the  system  of  pleading  which 
the  Code  intended  to  establish,  I  should  be  constrained  to  dis- 
sent, even  if  it  were  sustained  by  the  decision  of  the  superior 
court  in  the  case  to  which  I  refer,  and  to  which  I  would  most 
cheerfully  bow,  if  I  had  a  right  to  consider  it  as  an  authority 
which  exempted  me  from  the  duty  of  exercising  my  own  judg- 
ment. But  a  careful  consideration  of  the  point  involved  in 
Lawrence  agt.  Wright,  has  satisfied  me  that  the  principles  of 
that  decision  will  not  lead  to  this  consequence ;  and  a  more 
deliberate  examination  of  the  complaint  in  this  action  has  con- 
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vinced  me  that  my  first  impressions  were  wrong,  and  that  this 
demurrer  is  well  taken. 

The  action  is  brought  to  recover  the  possession  of  real  estate, 
and  damages  for  withholding  it.  It  is  obvious,  therefore,  that 
it  must  be  founded  upon  possession  under  a  lawful  title  by  the 
plaintiff,  or  those  through  whom  she  claims,  and  an  unlawful 
entry  and  ouster  by  the  defendant.  These  are  facts  which 
must  be  both  averred  and  proved,  in  order  to  a  recovery.  The 
Revised  Statutes,  in  abolishing  the  common-law  action  of  eject- 
ment with  its  fictions,  substituted  a  compendious  form  of  de- 
claring, framed  upon  these  principles. 

Section  7,  of  the  title  of  ejectment,  (2  R.  S.  304,)  enacts 
that  it  shall  be  sufficient  for  the  plaintiff  to  aver  that  he  was 
possessed  of  the  premises  on  a  certain  day,  and  that,  being  so 
possessed,  the  defendant  entered  into  the  same,  and  unlawfully 
withholds  the  possession  thereof.  I  see  no  reason  to  doubt 
that  this,  among  other  provisions,  is  retained  and  made  applica- 
ble under  the  Code  by  §  455 ;  and  if  this  complaint  had  con- 
tained the  elements  of  a  declaration,  framed  in  accordance  with 
this  statute,  I  should  have  had  little  hesitation  in  holding  it 
sufficient  on  demurrer — or  to  let  in  any  proof  at  the  trial. 

This  complaint  alleges  that  the  plaintiff  "  has  lawful  title  as 
the  owner  in  fee  simple  "  to  the  premises  described,  and  that 
"  the  defendant  is  in  possession  of  said  real  estate,  and  unlawfully 
withholds  the  possession  of  the  same  from  the  plaintiff"." 

It  has  repeatedly  been  decided,  that  the  allegation  that  an 
act  is  "  unlawful,"  is  not  the  statement  of  a  fact,  but  of  a  con- 
clusion of  law.  If  there  are  no  other  facts  stated,  showing 
that  the  particular  act  or  refusal  of  the  party  which  is  complained 
of,  is  in  violation  of  his  own  duty,  or  of  the  rights  of  others, 
the  mere  adding  to  the  statement  of  any  such  act  or  refusal, 
the  epithet  of  unlawful,  will  not  be  a  sufficient  averment  of  its 
wrongfulness  or  illegality,  where  the  act  is  indifferent  in  its  na- 
ture, and  not  evidently  or  essentially  wrong,  or  criminal  in  itself. 
An  act  which  may  or  may  not  be  right  and  lawful  according  to 
the  circumstances  under  which  it  is  done,  is  not  properly  averred 
to  be  unjust  and  unlawful  by  merely  calling  it  such.  The  facts 
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which  make  it  a  wrong  must  be  pleaded  as  they  are  to  be  proved, 
and  from  them  the  conclusion  follows  that  the  party  is  acting 
unlawfully  in  what  he  does.  All  that  there  is  in  this  com- 
plaint, therefore,  is,  that  the  plaintiff  has  lawful  title  to  the 
premises  as  the  owner  in  fee  simple,  that  the  defendant  is  in 
possession  of  the  same,  and  withholds  the  possession  thereof. 
It  is  sufficiently  plain,  from  the  mere  statement  of  these  allega- 
tions, that  they  do  not  show  a  legal  grievance  or  cause  of  ac- 
tion. The  facts  here  stated  are  consistent  with  many  explana- 
tions, which  would  not  entitle  the  plaintiff  to  any  such  judg- 
ment as  she  asks  for — the  expulsion  of  the  defendant  from  the 
premises,  and  for  damages.  For  instance,  all  the  facts  stated 
in  this  complaint  might  be  true,  as  I  have  thus  condensed  them, 
stripping  them  of  all  averments  of  legal  conclusions,  which  do 
not  form  any  portion  of  the  "facts  constituting  the  cause  of  ac- 
tion," and  yet  the  defendant  may  hold  the  premises  under  a 
valid  lease  from  the  plaintiff  herself.  This  defect  in  the  plead- 
ing would  not  be  remedied  by  the  insertion  of  a  whole  abstract 
of  the  plaintiff's  title.  For  instance,  if  it  were  stated  that  A. 
B.  conveyed  to  C.  D.,  and  C.  D.  to  E.  F.,  and  E.  F.  to  the 
plaintiff,  and  that  all  these  grantees  had  successively  lawful 
title,  as  owners  in  fee  simple,  that  would  still  leave  the  matter 
precisely  where  it  now  is.  The  difficulty  is,  there  is  no  alle- 
gation that  the  plaintiff  or  her  grantor  were  ever  in  possession, 
and  that  such  possession  was  disturbed,  and  they  evicted  by 
the  defendant,  or  his  grantors  or  predecessors.  It  is,  indeed, 
quite  clear,  I  think,  that  such  a  narrative  or  deduction  of  title 
would  be  bad  pleading,  as  being  a  statement  of  evidence,  not 
of  facts.  The  plaintiff's  title  deeds  would  be  evidence  to  show 
her  seizin  in  law  and  fact.  Actual  seizin  is  a  fact,  and  not  a 
conclusion  of  law;  and  it  is  a  fact  essential  to  the  maintenance 
of  this  action.  Either  the  plaintiff  or  her  ancestor  must  be 
shown  to  have  had  actual  seizin  and  possession  of  the  lands  in 
dispute,  and  the  plaintiff  to  have  a  present  and  immediate  right 
to  such  possession,  to  maintain  ejectment  against  this  defend- 
ant. And  it  is  because  this  complaint  does  not  aver  any  such 
actual  seizin  and  possession  of  the  lands,  any  disturbance  of  it, 
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or  any  right  to  the  possession  now,  that  it  is  fatally  defective. 
For  the  same  reason,  the  complaint  in  the  case  reported  in 
2  Dwer,  673,  was  demurrable.  The  averment  that  the  plaintiff 
in  that  case  had  legal  title,  was  not  strengthened  by  the  ad- 
ditional statement  that  ft  was  derived  from  a  conveyance  of 
one  F.  P. ;  or  that  by  such  conveyance  the  plaintiff  was  seized 
of  the  premises,  it  being  evident  that  by  this  was  intended  a 
seizin  in  law,  and  nothing  being  stated  to  show  a  seizin  in  fact, 
or  a  possession  disturbed  by  the  defendant.  And  therefore 
the  learned  judge  well  says,  that  the  only  facts  stated  were 
that  on  a  certain  day  one  P.  conveyed  the  lots  described  to  the 
plaintiff;  that  the  defendant  is  in  the  possession  of  the  lots  so 
conveyed,  and  withholds  their  possession  from  the  plaintiff.  I 
should  be  unable  to  see  how  the  introduction  of  any  number  of 
prior  conveyances  would  have  helped  the  complaint  in  that 
case  or  in  this.  The  radical  defect  in  the  pleadings  could  not 
be  cured  in  that  way. 

The  plaintiff,  in  an  action  for  the  recovery  of  real  estate, 
may  frame  his  complaint  in  accordance  with  the  rules  given  for 
a  declaration  in  ejectment  by  the  Revised  Statutes.  An  actual 
seizin  and  possession  by  the  plaintiff,  and  an  unlawful  entry  and 
ouster  by  the  defendant  being  thus  alleged,  it  would  of  course 
frequently  turn  out  that  the  facts  proved  at  the  trial  might  not 
correspond  precisely  with  these  allegations.  The  plaintiff 
might  never  have  had  actual  possession  of  the  premises  in  per- 
son, but.  only  his  ancestors,  or  those  under  whom  he  claims 
title :  or  the  ouster  and  interference  with  that  possession  might 
have  been  committed,  not  by  the  defendant,  but  by  his  grantors 
or  predecessors.  These  variances,  however,  the  statute  au- 
thorizes the  courts  to  disregard.  The  complaint,  drawn  by  the 
Revised  Statutes,  contains  a  complete  and  formal  statement  of 
a  series  of  facts  constituting  a  cause  of  action  for  the  recovery 
of  real  estate,  and  the  statute  lets  in  any  proof  that  will  sustain 
a  judgment  for  the  plaintiff. 

If,  however,  the  statute  form  is  not  pursued,  then  the  facts 
must  be  stated  as  they  are,  that  the  plaintiff,  or  some  one  under 
whom  she  claims  title,  was  seized  and  possessed  of  the  prem- 
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ises ;  that  while  such  possession  continued,  the  defendant,  or 
some  one  under  whom  he  claims,  entered  or  held  over  after  the 
determination  of  some  estate  or  interest  lawfully  created,  or 
otherwise,  as  the  case  may  be,  ousted  the  plaintiff  or  his  ances- 
tors, and  deprived  him  of  the  possession,  and  still  withholds  it. 
The  facts,  upon  the  proof  of  which  the  action  depends,  are  the 
title,  seizin  and  possession  of  the  plaintiff,  entry,  dispossession 
and  withholding  the  premises  by  the  defendant.  These  are 
facts  which  must  be  found  in  every  case.  They  will  of  course 
be  varied  in  their  circumstances,  and  consequently  must  be 
variously  alleged.  The  conveyances  forming  the  chain  of  the 
plaintiff's  title,  are  only  the  evidence  of  these  facts,  or  of  some 
of  them.  But  the  facts  themselves  are  vital  and  essential,  and 
without  averring  them  a  complaint  must  be  defective. 

This  complaint  is  demurrable,  because  all  its  allegations  of 
fact  may  be  true,  and  still  the  defendant  be  rightfully  in  pos- 
session of  the  lands  it  describes. 

There  must,  therefore,  be  judgment  for  the  defendant,  with 
leave  to  the  plaintiff  to  amend,  on  payment  of  costs. 


SUPREME   COURT. 

JAMES  F.  PENNIMAN  agt.  THE  NEW-YORK  BALANCE  Co. 
JOHN  BRIDGE  and  others,  Trustees,  &c.,  agt.  SAME. 

An  injunction  will  be  granted  to  prevent  and  restrain  a  nuisance  ;  and  it  will 
be  allowed  at  the  instance  of  any  private  individual,  who  sustains  a  special 
injury  from  it. 

Where  the  defendants  permanently  located  their  floating  dry  dock  in  the  basin 
opposite  to  the  upland  in  the  street,  and  opposite  to  the  side  of  the  pier  of  the 
plaintiffs,  by  which  the  plaintiffs  were  deprived  of  wharfage  and  gains  from 
the  pier,  arising  from  large  vessels,  for  active  shipping  lying  in  the  basin,  held, 
tha^the  plaintiffs'  rights  were  peculiar  to  them,  the  loss  of  which,  by  the  de- 
fendants' obstruction,  constituted  an  injury  special  to  them. 

The  court,  in  such  a  case,  may  abate  the  nuisance,  and  enjoin  the  defendants 
from  continuing  it. 
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New-York  Special  Term,  May,  1856. 
MOTION  for  an  injunction. 

CHARLES  O'CoNOR,  for  motion. 
HIRAM  KETCHUM,  opposed. 

MITCHELL,  Justice.  The  plaintiff  in  the  first  suit  is  the 
owner  of  two-thirds  of  pier  No.  36,  lying  between  Market  and 
Catharine  streets,  on  the  East  river.  The  plaintiffs  in  the 
second  suit  are  owners  of  the  right  to  wharfage  of  vessels  lying 
opposite  their  upland,  which  is  situate  on  South-street,  between 
the  same  streets,  and  is  130  feet  wide,  and  has  erected  on  it 
large  buildings,  which  derive  great  gains  from  the  vessels  usu- 
ally lying. opposite  to  them. 

The  defendants  have  moored  a  large  floating  dry  dock  for  the 
repair  of  vessels,  120  feet  wide  and  300  feet  long,  in  the  basin 
opposite  the  premises  of  Bridge  and  others,  and  within  about 
twenty  feet  of  Penniman's  pier,  and  extending  nearly  its  whole 
length,  and  have  also  driven  in  piles  with  a  view  to  the  perma- 
nent occupation  of  the  basin  for  their  purposes.  The  plaintiffs 
show  that  large  ships  had  been  accustomed  to  come  to  this  basin 
and  lade  and  unlade  from  it,  and  still  needed  such  accommoda- 
tion, and  that  the  plaintiffs  made  large  gains  from  that  use  of 
the  basin ;  but  that  such  vessels  cannot  now  come  there,  and 
thus  those  gains  are  lost  to  them. 

It  is  not  shown  that  any  one,  having  lawful  authority  so  to 
do,  has  given  the  defendants  permission  to  place  their  dry  dock 
in  this  basin ;  and  it  is  not  shown  that  any  officer  has  power  to 
do  so.  It  is  the  business  of  certain  officers  to  assign  berths  to 
ships,  and  to  direct  when  they  should  remove  from  them.  But 
no  officer  has  the  power  to  allow  even  a  ship  to  lie  permanently 
in  any  place  needed  for  the  accommodation  of  vessels  in  active 
employment. 

This  basin  is  one  of  the  most  valuable  in  the  city,  and,  from 
its  great  depth,  one  of  those  most  needed  for  vessels  of  large 
size.  It  is  as  much  an  interruption  of  the  navigable  use  of  the 
waters  of  the  East  river  to  place  a  vessel  in  a  basin  of  this 
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kind  permanently,  as  it  is  to  place  it  in  the  stream  of  the  river. 
It  would  be  a  public  nuisance  to  leave  the  vessel  unneces- 
sarily in  the  stream ;  but  would  be  disregarded  if  the  stream 
were  so  wide  that  no  delay  or  injury  was  caused  to  other 
vessels — as  it  is  a  nuisance  to  leave  wagons  to  remain  in  our 
public  streets,  but  is  disregarded  if  no  inconvenience  results 
from  it. 

In  this  case  the  larger  vessels  are  excluded  from  the  basin  by 
this  permanent  obstruction.  Ships  might  remain  in  the  basin 
long  enough  to  unload  and  load,  and  take  in  passengers,  but 
they  cannot  remain  in  places  needed  for  active  shipping,  when 
the  delay  is  not  for  the  purpose  of  making  ready  to  sail  again. 
It  is  said  no  other  place  so  convenient  can  be  found  for  the  sta- 
tioning of  the  dry  dock  as  this,  and  that  it  is  needed  for  many 
large  ships.  There  certainly  are  other  places  on  both  sides  of 
the  river,  further  from  the  thickly  settled  parts  of  the  city, 
where  deep  water  can  be  obtained,  and  which  ships  do  not  yet 
wish  to  occupy,  the  owners  of  which  would  gladly  have  them 
occupied  as  dry  docks — as  they  occupy  the  upland  for  ship- 
yards. There  this  dry  dock  could  find  room  enough  without 
injuring  the  rights  of  any,  and  near  enough  to  ships  to  derive 
ready  employment  from  them. 

It  is  a  familiar  rule  that  an  injunction  will  be  granted  to  pre- 
vent and  restrain  a  nuisance,  and  it  will  be  allowed  at  the  in- 
stance of  any  private  individual,  who  sustains  a  special  injury 
from  it.  The  plaintiffs'  right  to  the  wharfage,  and  to  the  gains 
from  the  pier,  and  the  gains  which  they  made  from  vessels  lying 
in  the  basin,  were  rights  peculiar  to  them,  the  loss  of  which  con- 
stitutes an  injury  special  to  them. 

A  public  nuisance  may  be  abated  by  any  one.  A  court  of 
equity,  to  prevent  a  resort  in  such  case  to  force,  and  to  encour- 
age peaceable  remedies,  interposes  where  a  plaintiff  also  sustains 
a  peculiar  injury,  and  by  its  authority  abates  the  nuisance — en- 
joining the  defendants  from  continuing  it.  That  remedy  is 
proper  in  this  case;  and  the  injunction  prayed  for  must  be 
granted,  and  continued  to  the  end  of  the  suit. 

Ten  dollars  costs  are  allowed  to  the  plaintiffs  in  each  action. 
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SUPREME  COURT. 

SAMUEL  HALLETT  agt.  WASHINGTON  RIGHTERS  and  WILLIAM 

SALTER. 

The  provisions  of  the  Code  for  the  recovery  of  judgment  upon  service  of  the 
summons  by  publication,  and  deposit  in  the  post-office,  directed  to  the  person 
to  be  served,  at  his  place  of  residence,  are  new,  and  the  statute  must  be  strictly 
pursued  and  fully  complied  with,  to  confer  jurisdiction. 

After  service  is  complete,  the  court  can  amend  whatever  is  irregular,  but  cannot 
amend  any  of  the  proceedings  tending  to  confer  jurisdiction.  Nor  does  the 
Revised  Statutes,  which  directs  that  no  judgment  shall  be  set  aside  for  irregu- 
larity on  motion,  unless  such  motion  be  made  within  one  year,  &c.,  apply  to 
such  proceedings. 

"Where  judgment  was  entered  against  non-resident  defendants  by  the  clerk,  upon 
service  of  the  summons  by  publication,  and  it  appeared  upon  the  face  of  the 
record  that  the  affidavit  of  the  printer  did  not  show  six  weeks'  publication  of 
the  summons,  under  and  in  pursuance  of  the  judge's  order;  that  it  did  not 
contain  any  proof  that  the  summons  and  complaint  were  deposited  in  the  post- 
office  directed  to  the  defendants  at  their  place  of  residence,  or  that  such  resi- 
dence was  either  unknown  to  the  plaintiff,  or  could  not  with  reasonable  dili- 
gence be  ascertained  by  him;  that  the  affidavit  presented  to  the  judge  for  the 
order  of  publication,  formed  no  part  of  the  record, 

Held,  that  the  record  of  judgment  did  not  show  jurisdiction  upon  its  face.  Such 
jurisdiction  should  always  be  so  shown  in  such  cases,  as  they  are  in  the  na- 
ture of  special  proceedings,  and  nothing  can  be  intended  in  their  favor — all 
records  of  judgment  should  show  jurisdiction  of  the  person. 

Besides,  the  clerk  has  no  authority  to  enter  such  a  judgment :  his  authority  to 
enter  judgment  only  exists  when  the  summons  has  been  personally  served. 

Judgment  could  not  regularly  have  been  entered  up  in  this  case,  except  by  the 
special  order  of  the  court,  and  upon  due  proof  of  the  service  of  the  summons 
in  conformity  with  the  judge's  order. 

The  court  has  the  power  to  set  aside  a  judgment,  after  the  lapse  of  one  year,  upon 
motion  for  want  of  jurisdiction. 

Livingston  Special  Term,  Aug.  1856. 

MOTION  to  set  aside  judgment. 

On  due  proof  that  defendants  were  residents  of  the  state  of 
Pennsylvania,  and  had  property  in  this  state,  and  that  a  cause 
of  action  existed  against  them  on  contract,  made  to  Justice 


44  NEW-YORK  PRACTICE  REPORTS. 

Hallett  agt.  Righters  and  Sailer. 

JOHNSON,  an  order  was  made  by  him,  dated  February  27, 1854, 
ordering  the  service  of  the  summons  in  the  action  by  publica- 
tion thereof,  once  in  each  week  for  six  weeks,  in  a  newspaper 
in  Steuben  county,  and  one  in  Chemung,  and  that  a  copy  thereof 
be  sent  by  mail  to  the  defendants  at  their  residence — under 
§  135  of  the  Code.  The  summons  was  dated  Feb.  24,  1854. 
No  complaint  was  filed  until  May  6,  1854 ;  when,  on  filing 
complaint,  copies  of  summons,  with  affidavit  of  publication,  and 
order  of  the  judge  directing  service  by  publication,  a  judgment 
was  entered  up  by  the  clerk  of  Steuben  county  for  $703.51, 
besides  costs.  No  proof  of  service  of  the  summons  was  made 
to  the  court,  nor  was  any  application  made  to  any  judge  except 
the  order  of  publication. 

The  affidavit  of  the  printer  of  the  Hornellsville  Tribune^  one 
of  the  papers  in  which  the  summons  was  directed  to  be  pub- 
lished, stated  its  publication  in  said  paper  six  weeks  from 
the  24th  day  of  February,  1854.  No  proof  of  service  of  the 
summons  by  mail,  as  directed  by  the  order,  was  made  or  filed 
before  or  with  the  judgment-roll ;  nor  was  the  affidavit,  on 
which  the  judge's  order  was  made,  on  file  or  inserted  in  the 
roll.  No  proof  of  debt  on  examination  of  plaintiff  was  ever 
filed  or  made. 

ROBERT  CAMPBELL,  for  motion. 
D.  RUMSEY,  for  plaintiff. 

E.  DARWIN  SMITH,  Justice.  The  proceedings  for  the  re- 
covery and  entry  of  this  judgment  in  this  action  have  been  ex- 
ceedingly loose,  and  it  would  have  been  set  aside,  on  motion, 
at  any  time  within  one  year  after  it  was  docketed  as  irregular. 

But  the  statute  of  limitations  (2  Revised  Statutes,  358,  §  2,) 
has  cured  all  questions  of  mere  irregularity.  Actions  in  this 
court  are  commenced  by  the  service  of  a  summons.  (Code, 
§  127.)  Section  139  provides  that  from  the  time  of  the  ser- 
vice of  the  summons  in  a  civil  action,  the  court  is  deemed  to 
have  acquired  jurisdiction,  and  to  have  control  of  all  subsequent 
proceedings. 
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Publication  of  the  summons  and  service  by  mail  in  pursuance 
of  an  order  duly  obtained  under  §  135  from  a  judge  of  the  court, 
is  equivalent  to  personal  service. 

The  proceedings  up  to  the  point  when  the  service  is  com- 
plete by  publication  and  by  mail,  are  jurisdictional  facts.  Af- 
ter service  is  complete,  the  court  can  amend  whatever  is  irreg- 
ular— but  cannot  amend  any  of  the  proceedings  tending  to  con- 
fer jurisdiction.  Nor  does  the  statute  apply  to  any  such  pro- 
ceedings. The  section  of  the  Revised  Statutes  is  as  follows : — 

"  No  judgment  in  any  court  of  record  shall  be  set  aside  for 
irregularity,  on  motion,  unless  such  motion  be  made  within  one 
year  after  the  time  such  judgment  was  rendered." 

The  provision  of  the  Code  for  the  recovery  of  judgment, 
upon  service  of  the  summons  by  publication  and  deposit  in  the 
post-office,  directed  to  the  person  to  be  served,  at  his  place  of 
residence,  is  new,  and  the  statute  must  be  strictly  pursued  and 
fully  complied  with,  to  confer  jurisdiction. 

In  this  case  the  affidavit  of  the  printer  of  the  Hornellsville 
Tribune  is  defective.  It  does  not  show  six  weeks'  publication 
of  the  summons,  under  and  in  pursuance  of  the  judge's  order. 
Its  publication  before  the  making  of  the  order  was  entirely 
unauthorized  and  nugatory.  This  defect  in  one  of  the  steps 
required  by  the  statute  to  complete  the  substituted  service 
of  the  summons,  is  apparent  upon  the  face  of  the  record. 
Another  defect  is  the  absence  of  any  proof  that  the  summons 
and  complaint  were  deposited  in  the  post-office,  directed  to  the 
defendants  at  their  place  of  residence.  This  was  indispensable, 
unless  it  appeared  that  such  residence  was  either  unknown  to 
the  plaintiff,  or  could  not,  with  reasonable  diligence,  be  ascer- 
tained by  him.  If  this  was  the  case,  these  facts  should  have 
been  stated  in  the  affidavit  presented  to  the  judge,  which  should 
be  filed  with  the  judge's  order.  In  this  case  the  residence  of 
the  defendants  was  known,  and  the  order  of  the  judge  directed 
service  to  be  made  upon  them  by  mail,  at  their  residence  at 
Columbia,  in  Pennsylvania. 

The  order  of  the  judge  proves  itself  and  its  recitals,  and  yet 
I  think  that  the  affidavit  presented  to  him  should  form  part  of 
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the  record.     The  order  must  be  construed  in  connection  with 
the  affidavit,  and  may  be  helped  by  it. 

The  notice  in  the  body  of  the  summons  should  state  where 
the  summons  is  or  will  be  filed.  The  summons  in  this  case 
states,  that  the  summons  "is  filed  in  the  office  of  the  clerk  of 
the  county  of  Steuben  " — which  was  untrue.  In  this  particu- 
lar, also,  the  statute  was  not  complied  with ;  and  the  clerk, 
besides,  had  no  authority  to  enter  the  judgment  in  this  case. 
His  authority  to  enter  judgment  only  exists  when  the  summons 
has  been  personally  served.  (§  246.) 

Judgment  could  not  have  been  regularly  entered  up  in  this 
case,  except  by  the  special  order  of  the  court,  and  upon  due 
proof  of  the  service  of  the  summons  in  conformity  with  the 
judge's  order. 

The  records  of  judgment  in  these  cases  should  show  jurisdic- 
tion upon  their  face.  They  are  in  the  nature  of  special  pro- 
ceedings, and  nothing  can  be  intended  in  their  favor  on  the  point 
of  jurisdiction.  (Thatcher  agt.  Powell,  6  Wheaton,  127.)  All 
records  of  judgment  should  show  jurisdiction  of  the  person. 
(Smith  agt.  Fowle,  12  Wend.  11.)  I  think  it  is  very  clear  that  this 
court  has  never  acquired  jurisdiction  of  the  defendants,  and  that 
the  judgment  is  utterly  void.  (Borden  agt.  Fitch,  15  Johns.  141 ; 
Sigelow  agt.  Stearns,  19  id.  39.) 

The  remaining  question  is,  whether  the  court  should  set 
aside  a  judgment  after  the  lapse  of  one  year,  upon  motion,  for 
want  of  jurisdiction.  The  power  of  the  court  to  do  so,  I  think, 
cannot  be  doubted. 

The  only  limitation  upon  its  control  over  its  judgments  is  the 
statute,  which  forbids  us  to  set  aside  judgments  for  irregularity 
after  one  year;  but  this  does  not  apply  to  questions  of  right  or 
substance.  (Dedrick's  Administrators  agt.  Richly,  19  Wend.  108; 
Manufacturers'1  fy  Merchants'*  Bank  agt.  Boyd  8f  Cowden,  3  De- 
mo, 257.) 

The  defendants  cannot  have  an  appeal  in  this  court,  or  to  the 
court  of  appeals,  from  this  judgment;  and  there  is  no  simple 
remedy,  except  upon  motion  in  this  court,  to  set  it  aside.  It 
will  doubtless  save  litigation  to  set  aside  such  judgments  on 
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motion ;  and  if  the  court  errs  in  making  any  order  to  that  effect, 
an  appeal  witt  lie  from  such  order,  and  the  question  can  be 
speedily  disposed  of. 

Upon  the  authority  of  the  two  cases  last  cited,  I  think  this 
judgment  and  all  subsequent  proceedings  thereon  must  be  set 
aside ;  and  it  is  so  ordered,  with  $10  costs. 


SUPREME  COURT. 
LORENZO  B.  SHEPARD  agt.  FERNANDO  WOOD  and  others. 

Any  tax-payer,  on  behalf  of  himself  and  other  tax-payers,  may  ask  the  interpo- 
sition of  the  court  by  injunction,  upon  a  proper  case- 

1st.  Whenever  his  or  their  interests  are  likely  to  be  injuriously  affected  by  any 
person  or  corporation,  or  other  body  of  persons,  acting,  or  pretending  to  act 
by  lawful  authority,  when  they  assume  power  over  property  which  the  law 
does  not  give  them. 

2d.  When  they  go  beyond  the  line  of  their  authority,  and  infringe  or  violate  the 
rights  of  others. 

3d.  When  they  attempt  to,  or  are  about  to  exceed  their  powers  by  levying  a  tax, 

4th.  When  by  misapplying  their  funds,  or  by  applying  their  funds,  or  their  own 
credit,  to  an  object  beyond  their  authority;  and, 

5th.  Whenever  the  purpose  of  such  a  body,  if  carried  out,  would  constitute  a 
breach  of  the  law,  or  of  their  duty. 

The  power  of  taxing  the  people  and  their  property,  is  with  the  legislature  of  the 
state.  The  tax  must  be  imposed, -and  the  means  to  collect  it  given  by  the 
laws ;  they  must  fix  the  amount  to  be  collected,  and  define  the  mode  in  which 
it  shall  be  rated,  and  the  things  subjected  to  it. 

Whether  the  legislature  have  the  power  to  delegate  this  authority  to  another 
body.  Quere  ? 

The  mayor,  recorder  and  aldermen  of  the  city  of  New-York  are  declared  by  law 
to  be  the  supervisors  of  the  city  and  county  of  New- York ;  and  they  have  the 
same  powers  only  as  those  conferred  upon  the  boards  of  supervisors  in  the  dif- 
ferent counties  of  the  state. 

There  is  no  power  conferred  by  the  general  law  regulating  the  powers  of  boards 
of  supervisors,  which  would  authorize  the  board  of  supervisors  for  the  city 
and  county  of  New-York  to  impose  a  tax  of  0200,000  on  its  citizens,  to  be 
paid  to  the  commissioners  for  the  improvement  of  the  Central  Park,  in  said 
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city.  Nor  is  there  any  authority  conferred  upon  said  board  of  supervisors  to 
levy  such  tax  by  any  of  the  statutes  relating  to  the  Central  Park. 

The  first  section  of  the  act  of  April  12,  1856,  (Sess.  L.  271,)  authorizing  a  tax 
of  about  $5,000,000,  declares  "  that  the  board  of  supervisors  of  the  city  and 
county  of  New-York,  are  hereby  empowered,  as  soon  as  conveniently  may  be 
after  the  passage  of  this  act,  to  order  and  cause  to  be  raised  by  tax  on  the 
estates,  real  and  personal,  subject  to  taxation  according  to  law,  not  exceeding 
$3,247,189  for  the  object  and  purposes,"  (particularly  specified  in  the  act,) 
"  and  for  such  other  expenses  as  the  mayor  aldermen  and  commonalty  may 
be  put  to  by  law." 

The  latter  clause  of  this  section  sustains  no  other  meaning  than  the  power  to  ex- 
pend — and  that  not  to  the  defendants,  (supervisors,  or  Central  Park  commis- 
sioners,) but  to  another  and  a  different  corporation — the  corporation  of  the 
city  of  New- York. 

It  is  very  doubtfnl  whether  the  legislature  have  the  unlimited  right  to  clothe 
any  subordinate  body  of  men  with  power  to  tax  without  limit,  and  to  expend 
at  pleasure,  without  responsibility  and  without  control — all  which,  it  seems, 
is  claimed  by  the  defendants  in  this  case  under  the  act  of  April,  1856. 

The  subject  of  taxation,  in  reference  to  the  city  of  New- York  and  the  state,  con- 
sidered. 


New- York  Special  Term,  rfug.,  1856. 

THE  plaintiff,  who  is  the  counsel  of  the  corporation  of  the 
city  of  New-York,  and  head  of  one  of  the  departments  of  the 
city  government,  in  his  individual  capacity,  and  as  one  of  the 
tax-payers,  as  well  on  his  own  behalf  as  on  behalf  of  all  other 
corporators  and  tax-payers  of  this  city,  who  may  be  affected  by 
the  subject  of  his  complaint,  complains  that  the  defendant  and 
his  associates,  who  compose  the  board  of  supervisors  of  the  city 
and  county  of  New-York,  did,  on  the  application  of  certain  per- 
sons, who  claim  to  be  commissioners  of  the  Central  Park,  on 
the  llth  day  of  June  last, 

"Resolve,  That  there  shall  be  raised  by  tax  on  the  estates, 
real  and  personal,  of  the  freeholders,  inhabitants  and  non-resi- 
dents, assessed  according  to  law,  the  sum  of  $200,000  for  the 
improvement  of  the  Central  Park,  the  same  to  be  expended 
under  the  direction  of  the  commissioners  of  said  Park." 

That  the  said  resolution  was  passed  by  a  vote  of  fourteen  in 
the  affirmative  and  eight  in  the  negative  of  said  board  of  super- 
visors, and  thus  they  threaten,  or  are  about  to  pass  further  reso- 
lutions ordering  and  directing  the  comptroller  to  insert  that  sum 
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in  the  tax  levy  and  warrant  for  the  collection  of  the  taxes  of 
said  city,  in  addition  to  the  sum  of  $3,247,189,  which  the  su- 
pervisors are  empowered,  by  the  act  of  April  12, 1856,  to  order 
to  be  raised. 

That  the  supervisors  claim,  not  only  the  power  to  levy  and 
collect  said  tax,  but  authority  to  permit  the  same  to  be  ex- 
pended under  the  direction  of  Fernando  Wood  and  Joseph  S. 
Taylor,  commissioners  of  the  Central  Park;  and  the  plaintiff 
alleges  that  he  is  apprehensive  that  such  resolution  may  be 
carried  into  effect,  and  prays  for  an  injunction  that  the  resolu- 
tion may  be  declared  void,  and  the  injunction  be  made  per- 
petual. 

LORENZO  B.  SHEPARD,  plaintiff^  in  person. 

WHITING,  Justice.  WThen  this  complaint  was  presented  to 
me,  I  granted  a  temporary  injunction,  and  an  order  upon  the 
defendants  to  show  cause  why  it  should  not  be  continued  until 
the  final  hearing. 

I  confess,  I  was  at  the  time  impressed  with  an  idea  that  the 
majority  of  the  board  of  supervisors  would  be  able  to  show 
some  semblance  of  authority  on  their  part  to  uphold  such  a 
resolution,  or  that  they  would  not  have  attempted  to  exercise 
so  delicate  and  important  a  power. 

If  successful  in  adding  that- amount  to  the  sum  authorized  to 
be  raised  by  the  Iejdjsl>a,lureV5f  >he  state,  it  might  have  jeopard- 
ed the  collection  of  the  legal,  tax.  ^ 

With  a  city  already  burdened* wH|h  *si&teei^millFons'\f  debt, 
with  legislative  authority  to  the  board  of  sypervjsors  to  raise 
by  tax  about  seven  millions  of  dollars  for  the- year  1856,  the 
addition  of  such  a  sum  upon  the  already  overburdened  tax-pay- 
ers required,  if  unauthorized  by  Jaw,  the  exercise  of  intellects 

*"  »^  • 

sufficiently. vigorous  to  declare,  in  the. .face  of  a  free  people, 
that  the  end  should  justify  the  means  in  the  exe%isetrf  a  doubt- 
ful power. 

The  calamitous  consequences  to  the  city  in  the  loss  of  its 
credit,  to  arise  out  of  its  inability  to  meet  its  engagements  by 
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reason  of  its  failure  to  collect  the  legal  lax  to  defray  the  ordi- 
nary expenses  of  the  government,  should  have  induced  the 
majority  of  the  board  of  supervisors  to  have  looked  at  the  con- 
sequences to  follow  their  act. 

If  the  public  moneys  can  be  easily  taken  out  of  the  public 
treasury,  and  squandered  without  a  just  responsibility  ;  if  a 
year's  appropriation  can  be  withdrawn  by  irresponsible  heads 
of  departments  in  six  months,  without  a  just  accountability,  it 
is  time  that  the  tax-payers  should  know  that  their  money  can- 
not be  illegally  taken  from  their  pockets  for  any  such  purpose. 

On  the  return  day  of  the  order,  no  person  appeared  on  be- 
half of  the  defendants  to  sustain  this  bold  and  startling  reso- 
lution. 

My  excuse  for  giving  any  reasons  for  continuing  the  injunc- 
tion until  the  final  hearing,  must  be  found  in  the  novelty  of  the 
effort,  of  the  majority  of  this  board  of  supervisors. 

The  lime  I  have  been  able  to  devote  to  the  question,  has  led 
me  to  the  conclusion  that  any  tax-payer,  on  behalf  of  himself 
and  other  tax-payers,  may  ask  the  interposition  of  this  court 
upon  a  proper  case,  whenever  his  or  their  interests  are  likely 
to  be  injuriously  affected  by  any  person  or  corporation,  or  other 
body  of  persons,  acting  or  pretending  to  act  by  lawful  authority, 
when  they  assume  power  over  property  which  the  law  does  not 
give  them,  when  they  go  beyond  the  line  of  their  authority,  and 
infringe  or  violate  the  rights  of  others,  or  when  they  attempt, 
or  are  about  to  exceed  their  powers  by  levying  a  tax,  or  by 
misapplying  their  funds,  or  by  applying  their*funds  or  their  own 
credit  to  an  object  beyond  t^heir  authority,  whenever  the  pur- 
pose of  such" a  body,  if  Carried  out,  would  constitute  a  breach 
of  the  law  or  of  their  duty — that  the  appropriate  mode  of  relief 
in  any  such  case  is  by  injunction.  The  exercise  of  jurisdiction 
in  such  case  is  wholesome,  whenever  it  would  be  prejudicial  to 
the  interests  of  all  with  whose  property  the  managers  of  such  a 
power  mighf  cty^>se  to  interfere ;  and  it  would  be  a  strange 
anomaly  in  the  law  if  such  a  jurisdiction  were  not  continually 
open,  and  ready  to  exercise  such  a  power  to  keep  such  bodies 
within  their  legitimate  limits,  (rfgar  agt.  The  Regent's  Canal 
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Company,  Cooper's  Eq.  Cases,  77  ;  River  Dun  Navigation  Com- 
pany agt.  Midland  Railway  Company,  1  Railway  Cases,  135 ; 
Frewer  agt.  Lewis,  4  Mylne  fy  Craig,  249;  Attorney- General 
agt.  Forbes,  2  Mylne  fy  Craig,  123  ;  Davis  agt.  The  Mayor,  fyc., 
1  Duer,  451;  Roosevelt  agt.  Varnum  et  aL,  12  How.  Pr.  R. 
469  ;  The  Chemical  Bank  agt.  7%e  Mayor,  #c.,  id.  477.) 

The  power  of  taxing  the  people  and  their  property  is  essen- 
tial to  the  very  existence  of  government.  It  may  legitimately 
be  exercised  by  every  state  on  the  objects  to  which  it  is  ap- 
plicable, to  the  utmost  extent  to  which  the  government  may 
choose  to  carry  it.  The  only  security  against  the  abuse  of  it 
is  to  be  found,  if  anywhere,  in  the  structure  of  the  government 
itself.  It  exists  in  the  power  to  make  the  laws.  The  legisla- 
ture, in  imposing  it,  acts  upon  its  constituents.  Here,  it  was 
supposed,  lay  the  security  against  excessive  taxation. 

As  the  expenses  of  the  state  could  not  be  limited,  the  people 
have  not,  in  their  fundamental  law,  prescribed  any  limit  to  the 
exercise  of  this  right. 

They  have  chosen  to  rest  it,  if  not  on  the  purity  or  patriot- 
ism, at  least  on  the  interest  of  the  legislator,  and  on  the  influ- 
ence of  the  constituents  over  the  representative,  to  guard  them 
against  abuse. 

The  right  to  lay  and  collect  a  tax  is  inherent  in,  and  one  of 
the  highest  attributes  of,  the  sovereignty  of  a  state,  and  is  co- 
extensive to  that  to  which  it  is  an  incident.  (M'Cullough  agt. 
The  State  of  Maryland,  4  Wheaton,  316 ;  Osgood  agt.  Blake, 
1  Foster,  562;  People  ex  rel.  Griffin  agt.  The  Mayor  of  Brook- 
lyn, 4  Com.  419.) 

This  power  to  make  the  laws  is  legislative.  The  tax  must 
be  imposed  and  the  means  to  collect  it  given  by  the  laws ;  they 
must  fix  the  amount  to  be  collected,  and  define  the  mode  in 
•which  it  shall  be  rated,  and  the  things  subjected  to  it. 

In  accordance  with  this  view  of  the  subject,  the  legislature, 
•with  whom  the  taxing  power  exclusively  belongs,  has  uniformly 
imposed  them,  and  authorized  and  provided  the  means  for  their 
collection,  from  the  earliest  history  of  the  state  to  the  present 
time. 
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Whether  they  have  the  power  to  delegate  this  authority  to 
another  body,  it  is  not  now  necessary  to  inquire.  The  ques- 
tion now  is,  have  they  authorized  the  board  of  supervisors  to 
levy  this  tax  of  $200,000? 

A  board  of  supervisors  is  a  quasi  corporation.  (Jansen  agt. 
Ostrander,  6  Cow.  6Y1.)  They  have  no  other,  or  more  power 
than  such  as  is  given  them  by  the  statute  which  creates  them ; 
or  such  as  may  be  conferred  upon  them  by  laws.  (Jackson  agt. 
Hartwell,  8  Johns.  R.  422 ;  Jackson  agt.  Corry,  id.  385.) 

The  mayor,  recorder  and  aldermen  of  the  city  of  New- York 
are  declared  to  be  the  supervisors  of  the  city  and  county  of  New- 
York.  (1  R.  S.,  3d  ed.j  p.  22,  §  32.) 

The  powers  conferred  upon  this  board,  under  the  general  law 
creating  them,  is  the  same  as  that  conferred  upon  the  board  of 
supervisors  in  the  different  counties  of  this  state.  These  are, 

1.  To  make  such  orders  as  they  may  deem  expedient  con- 
cerning the  corporate  property. 

2.  To   examine,   settle  and   allow  all   accounts  chargeable 
against  the  county,  and  to  direct  the  raising  of  such  sums  as 
may  be  necessary  to  defray  the  same. 

3.  To  audit  the  accounts  of  town  officers  and  other  persons 
against  their  respective  towns,  and  to  direct  the  raising  of  such 
sums  as  may  be  necessary  to  defray  the  same. 

4.  To  perform  any  other  duties  which  may  be  enjoined  on 
them  by  any  law  of  this  state. 

5.  To  cause  to  be  levied,  collected  and  paid  to  the  treasurer 
of  the  county,  such  sums  of  money  as  may  be  necessary  to  con- 
struct and  repair  bridges  therein,  and  to  prescribe  upon  what 
plan,  and  in  what  manner,  the  moneys  to  be  raised  shall  be 
expended. 

6.  To  apportion  the  taxes  to  be  raised  among  the  several 
towns  and  wards  of  their  county  as  shall  seem  to  them  to  be 
equitable  and  just. 

7.  To  cause  to  be  levied,  collected  and  paid  all  such  sums  of 
money  as  they  shall  deem  necessary  for  rebuilding  or  repairing 
the  court-house  or  jail  of  the  county,  or  for  building,  rebuilding 
or  repairing  the  clerk's  office  of  the  county,  and  to  prescribe 
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upon  what  plan,  and  in  what  manner,  the  moneys  so  raised 
shall  be  expended. 

8.  To  appoint  special  commissioners  to  lay  out  public  high- 
ways. 

These  are  the  general  powers  given.  There  are  several 
others,  of  a  special  nature,  to  be  exercised  in  a  particular  man- 
ner, and  under  certain  restrictions,  conditions  and  limitations. 

There  is  no  power  conferred  by  the  general  law  regulating 
the  powers  of  this  particular  body,  authorizing  the  imposition 
of  the  tax  in  question.  . 

So  far  as  I  have  been  able  to  learn,  the  only  authority  claimed 
by  the  board  of  supervisors  is  what  is  given  by  the  act  of  the 
legislature  of  April  12,  1856,  authorizing  a  tax  of  about  five 
millions  of  dollars.  (Sess.  L.  p.  271.) 

The  first  section  of  that  act  declares,  "  That  the  board  of 
supervisors  of  the  city  and  county  of  New-York  are  hereby  em- 
powered, as  soon  as  conveniently  may  be  after  the  passage  of 
this  act,  to  order  and  cause  to  be  raised  by  tax  on  the  estatess 
real  and  personal,  subject  to  taxation  according  to  law,  not  ex- 
ceeding $3,247,189  for  the  object  and  purposes  " — (particu- 
larly specified  in  the  act) — "  and  for  such  other  expenses  as  the 
mayor,  aldermen  and  commonalty  may  be  put  to  by  law." 

It  is  said  that  the  board  of  supervisors  claim,  that  under  this 
latter  clause  they  have  the  right  to  levy  this  tax. 

I  find  no  word  therein  conferring  authority  to  levy  a'tax. 
These  words  only  authorize  the  money  which  shall  be  raised 
under  the  authority  of  the  act  to  be  expended  for  the  particular 
purposes  named  in  the  act,  and  for  such  other  expenses  as  the 
corporation  may  be  put  to  by  law. 

It  is  not  necessary  that  I  should  express  any  opinion  as  to  the 
meaning  of  this  portion  of  the  act.  It  is  enough  that  we  look  in 
vain  to  it  to  sustain  any  other  than  the  power  to  expend — and 
that  not  to  the  defendants,  but  to  another  and  a  different  cor- 
poration. 

It  may  be  that  if  the  commissioners  should  go  on  and  incur 
a  large  expense  to  the  city  in  improving  the  land  taken  for  the 
Central  Park,  in  pursuance  of  law,  'the  common  council  may, 
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perhaps,  out  of  any  unexpended  portion  of  the  moneys  thus 
raised,  pay  such  expenses  under  the  phraseology  used  in  the 
act.  But  if  the  commissioners  shall,  without  full  and  adequate 
authority,  cause  such  an  expenditure,  they  might  be  compelled 
to  discharge  the  obligation  out  of  their  own  pockets. 

I  have  examined  the  several  statutes  relating  to  the  Central 
Park,  and  find  therein  no  warrant  or  authority  for  the  levy  of 
such  a  tax  as  this  by  the  board  of  supervisors. 

If  the  supervisors,  in  the  assessment  of  a  tax,  exceed  the  sum 
authorized  to  be  raised,  or  assess  a  tax  for  an  object  not  within 
their  corporate  powers,  or  if  they  blend  in  one  assessment  an 
illegal  tax  with  one  that  is  legal,  the  whole  is  uncollectable. 
(Huse  agt.  Merriam,  2  Greenleaf,  375 ;  Elwell  agt.  Shaw,  1  id. 
339 ;  Thurston  agt.  Little,  3  Mass.  R.  429,  433 ;  Bangs  agt. 
Snow,  1  Mass.  R.  181 ;  Dillin  gharri  agt.  Snow,  5  Mass.  R.  547 ; 
Stetson  agt.  Kempton,  13  Mass.  272;  Libby  agt.  Eurnham,  15 
Mass.  144;  Drew  agt.  Davis,  10  Ver.  R.  506 ;  Davis  agt.  Rob- 
ertson, 9  New  Ramp.  524.) 

Perhaps  if  the  warrant  of  assessment  distinguished  the  legal 
from  the  illegal  part — that  is,  if  the  good  could  be,  by  the  terms 
of  the  assessment  and  warrant,  separated  from  the  vicious — 
the  valid  part  might  be  collected.  (Torry  agt.  Milbury,  21 
Pick.  24.) 

How  the  supervisors  intended  to  levy  and  collect  it,  does  not 
precisely  appear.  It  is  alleged,  however,  in  the  complaint, 
that  they  were  about  to  direct  the  comptroller  to  insert  the 
amount  in  the  tax  list  and  warrant.  If  so,  it  would  have  been 
added  to  the  general  amount,  and  thus  the  whole  would  have 
been  illegal.  I  have  examined  the  form  of  the  comptroller's 
warrant,  and  this  would  have  been  the  inevitable  result. 

The  power  claimed  is  unlimited.  If  they  can  assess  $200,- 
000  they  can  assess  $2,000,000,  or  $10,000,000 ;  and  the  citi- 
zens would  thus  be  subjected,  not  to  the  unlimited  power  of 
the  legislature,  but  to  the  unrestricted  power  of  this  board  of 
supervisors. 

This  would  vest  in  them  authority  upon  a  subject  of  the  most 
vital  importance  to  the  citizens — the  power  of  taking  from  them 
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their  property  by  way  of  taxation,  and  enable  them  to  bankrupt 
everybody. 

If  >6£y  can  raise  funds  in  this  way,  and  spend  it  as  they 
pdeas'e*  upon  this  Park,  they  may  raise  and  expend  as  much  as 
they  please  upon  any  other  grand  scheme. 

I  am  as  yet  not  prepared  to  admit  the  unlimited  right  of  the 
legislature  to  clothe  any  subordinate  body  of  men  with  power 
to  tax  without  limit,  and  to  expend  at  pleasure,  without  re- 
sponsibility and  without  control.  All  this,  it  seems,  is  claimed 
under  the  act  of  April,  1856. 

The  citizen  is  already  borne  down  and  oppressed  with  taxa- 
tion, which,  if  continued,  must  be  ruinous.  If  it  shall  continue 
to  be  done,  our  fancied  freedom  is  an  idle  delusion. 

"  We  could  not  suffer  more  under  the  sway  of  an  Asiatic 
prince,  whose  will  is  law,  and  whose  exactions  are  limited 
alone  by  his  desires." 

The  last  year's  tax  list  of  the  state  shows  how  this  city 
shares  in  the  burden  of  taxation  adopted  by  the  state  and  city 
governments. 

Our  island,  which  constitutes  our  city  and  county, 

contains  of  land,  acres     -------  13,920 

Population  -     - -     -  629,810 

Assessed  value  of  real  estate  ------      $337.038.526 

Assessed  value  of  personal  estate 150,022,312 

Aggregate  value $487,060,838 

Our  taxes  were  $5,844,772,  of  which  $608,826.04  was  paid 
to  the  state. 

The  whole  tax  for  the  remainder  of  the  state,  counties  and 
towns,  was  but  $5,833,243. 

Excluding  our  city,  the  state  has  of  land,  acres  28,046,678 
Population  -  -  -  -  2,836,308 

Assessed  value  of  real  estate  $770,234,189 

Assessed  value  of  personal  estate       -     -     -     -       143,990,252 


Aggregate  value     -     - $914,224,441 

The  amount  of  tax  imposed  -     -----         1,144,755.13 


\      • 
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So  it  is  seen,  that  with  a  population  of  about  six  h'Hndre.fll  and 
thirty  thousand,  we  pay  more  taxes  than  the  repaiydtef  o^the 
whole  state,  with  a  population  of  nearly  three  milliqj|Jk  •  '.• 

We  pay  more  than  one-third  of  all  the  taxes  "of  the.  sltteWnd 
more  than  one-half  the  amount  paid  by  all  the  Bother  Bounties 
and  towns. 

Our  fourteen  thousand  acres  of  land  is  valued  at  nearly  one- 
third  of  the  whole  state,  with  its  twenty-eight  millions  of  acres, 
and  the  personal  property  of  the  county  at  more  than  one-half 
of  all  the  rest  of  the  state. 

Thus  are  the  burdens  of  taxation  heaped  upon  the  city.  May 
not  the  modern  philanthropists  look  here  to  find  some  of  the 
reasons  that  lead  to  the  erection  of  tenement  houses,  and  to  the 
squalid  poverty  that  overtakes  many  who  drag  out  a  miserable 
existence  in  this  city? 

Writers  upon  political  economy  generally  agree  that  the  great 
burden  of  taxation  falls  upon  the  wages  of  labor.  If  this  is  so, 
it  behooves  the  working  man  so  to  exercise  his  elective  fran- 
chise in  the  selection  of  candidates  for  public  office  that  his 
interests  will  be  properly  represented — such  as  will  strive  to 
put,  and  to  keep  down  the  enormous  and  unnecessary  expenses 
of  our  city  government  within  the  limits  of  a  just  economy.  If 
he  shall  do  so,  he  wJll  reap  the  superior  benefits  to  arise  from 
&  good  rather  than  the  evils  of  a  profligate  government. 

It  is  an  error  to  suppose,  as  many  do,  that  the  land  and  pe- 
cuniary wealth  of  the  people  bear  the  burden  of* the  administra- 
tion of  the  government;  it  falls  inevitably,  by  the  stern  rules 
of  political  ethics,  upon  productive  labor. 

The  evidence  of  the  mo're  economical  administration  of  pub- 
lic affairs,  between  this  city  and  the  country,  is  to  be  seen  in  the 
few  statistics  here  Varnished  for  reflection. 

Perhaps  it  may  be  deemed  by  some  that  I  have  exceeded  the 
limits  of  judicial  duty  in  the  disposition  of -this  case,  by  allud- 
ing to  subjects  not  within  the  sphere  of  the  case  presented  for 
consideration.  Deeming  them,  as  I  do,  to  be  germain  to  the 
question  involved,  I  could  not  forego  what  I  consider  a  proper 
opportunity  of  calling  the  attention  of  the  public  to  them. 
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In  conclusion,  I  take  occasion  to  say  that,  whatever  may  be 
the  ultimate  result  of  the  case,  I  am  more  than  pleased  that,  the 
burden  of  this  suit  has  been  assumed  by  a  high  executive  officer 
of  the  corporation ;  and  that,  while  he  has  incurred  the  risk  of 
giving  dissatisfaction,  to  a  large  majority  of  the  board  of  super- 
visors, the  benefit  of  his  example,  so  just,  so  praiseworthy,  and 
yet  so  novel,  will  have  a  tendency  to  allay  an  apprehension 
already  strongly  pervading  this  community,  that  there  can  be 
no  restraint  imposed  upon  the  enormous  extravagance  and 
wasteful  expenditures  that  have  been  so  long  indulged.  The 
injunction  must  be  continued  until  the  final  hearing. 


SUPREME  COURT. 
WILLIAM  J.  HURD  agt.  JAMES  T.  DAVIS. 

An  attorney,  or  a  party,  having  fixed  his  place  of  residence,  for  the  purposes  of 
the  action,  in  the  manner  prescribed  by  the  rule,  (5,)  service  by  mail  can  only 
be  made  by  him,  at  the  place  thus  indicated ;  and  the  opposite  party  can 
only  make  service  upon  him  by  mail,  by  addressing  him  at  that  place. 

JHbany  Special  Term,  July,  1856. 

MOTION  to  set  aside  judgment,  &c.,  for  irregularity. 

The  suit  was  commenced  by  the  service  of  a  summons.  On 
the  18th  of  March,  1856,  the  defendant  served  on  the  plaintiff's 
attorney  a  notice  of  appearance,  and  a  demand  that  a  copy  of 
the  complaint  be  served  on  him  "  at  the  White  Lake  post-office, 
in  the  county  of  Sullivan."  A  copy  of  the  complaint  was 
served  on  the  defendant  personally  at  White  Lake  the  next 
day.  On  the  9th  of  April,  the  plaintiff's  attorney  entered  judg- 
ment for  want  of  an  answer.  On  the  8th  day  of  April,  which 
was  the  last  day  for  serving  an  answer,  the  defendant  mailed  a 
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copy  of  his  answer  in  the  city  of  New-York,  addressed  to  the 
plaintiff's  attorney,  who  resided  at  Monticeilo,  in  the  county 
of  Sullivan.  The  defendant  swears  that  his  place  of  business 
was  New-York  at  the  time,  The  answer  thus  served  was  not 
received  by  the  plaintiff's  attorney  until  after  judgment  had 
been  entered.  The  defendant  moved  to  set  aside  the  judgment 
for  irregularity,  and  also  upon  an  affidavit  of  merits. 

CLARK  B.  COCHRAN,  for  plaintiff. 
JEREMIAH  ROMEYN,  for  defendant. 

HARRIS,  Justice.  The  defendant  supposes  that  his  answer 
was  regularly  served  on  the  8th  of  April,  by  mailing  it  in  New- 
York,  that  being  his  place  of  business.  In  this  he  is  mistaken. 
The  410th  section  of  the  Code  authorizes  service  of  papers  to 
be  made  by  mail,  when  the  party  making  the  service  resides  in 
a  different  place  from  the  party  upon  whom  the  service  is  to  be 
made,  and  there  is  a  regular  communication  by  mail  between 
the  two  places.  The  fair  import  of  this  provision  is,  that,  in 
the  case  mentioned,  the  party  making  the  service  may  mail  the 
papers  to  be  served  at  his  own  place  of  residence,  addressed  to 
the  party  upon  whom  service  is  to  be  made  at  his  place  of  resi- 
dence. But  it  is  obvious  that  in  very  many  cases  it  might  be 
difficult  to  determine  the  question  of  residence.  To  remedy 
this  inconvenience,  the  5th  rule  was  adopted.  By  this,  every 
attorney  and  every  party  prosecuting  or  defending  in  person,  is 
required,  for  himself,  to  specify  his  place  of  residence,  and  thus 
apprise  the  opposite  party  in  the  action  where  he  will  serve 
and  where  he  will  receive  his  papers.  It  is  under  this  rule  that 
attorneys  residing  in  one  place,  but.  doing  business  in  another, 
as  is  often  the  case,  particularly  in  the  city  of  New-York,  serve 
and  receive  papers  at  their  place  of  business. 

An  attorney,  or  a  party,  having  fixed  his  place  of  residence, 
for  the  purposes  of  the  action,  in  the  manner  prescribed  by  the 
rule,  service  by  mail  can  only  be  made  by  him  at  the  place  thus 
indicated,  and  the  opposite  party  can  only  make  service  upon 
him  by  mail  by  addressing  him  at  that  place. 
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In  this  case,  the  dei'endant  had  specified  White  Lake  as  his 
residence.  It  was  {here  only  that  he  could  regularly  mail  his 
answer  so  as  to  make  the  act  of  mailing  a  regular  service.  He 
chose  to  mail  it  in  the  city  of  New-York.  By  doing  so,  he 
took  the  risk  of  having  it  reach  the  plaintiff's  attorney  before 
the  time  for  answering  expired.  It  was  not  a  service  by  mail. 
Had  it,  in  fact,  reached  the  attorney  in  time,  it  might  have 
been  treated  as  a  good  personal  service  from  that  time.  It  did 
not.  The  judgment  was,  therefore,  regularly  entered.  But 
as  the  defendant  has  also  asked  the  liberty  of  interposing  his 
defence  upon  the  merits,  the  answer  already  served  may  be 
permitted  to  stand  for  that  purpose,  and  the  issue  may  be  re- 
ferred to  S.  V.  R.  Ludington,  Esq.,  upon  the  payment  of  the 
costs  of  opposing  this  motion. 

All  proceedings  upon  the  judgment  to  be  stayed  until  the 
further  order  of  the  court. 


SUPREME  COURT 
ST.  JOHN  agt.  GRIFFITH  and  others. 

Where  the  complaint  alleged  that  the  agent  of  the  plaintiff  entered  into  a  writ- 
ten contract,  in  the  name  of  the  a^nt  alone,  with  the  defendants,  for  the 
purchase  of  a  lease  of  a  hotel,  with  the  furniture  and  fixtures,  and  in  part  con- 
sideration, the  defendants  were  to  give  a  chattel  mortgage  on  the  furniture  as 
security;  that  the  acts  stipulated  to  be  done  by  the  agent  were  afterwards  ac- 
cepted by  the  defendants  from  the  principal — he  executed  the  lease  and  de- 
livered to  the  defendants  the  furniture,  &c. 

Held,  that  in  an  equitable  action  to  compel  the  defendants  to  perform  the  agree- 
ment by  executing  the  chattel  mortgage,  the  defendants  would  be  liable  were 
there  no  written  contract.  There  was  not  only  a  part  performance  of  the 
contract  by  the  defendants,  but  a  whole  performance  by  the  plaintiff,  accepted 
by  the  defendants,  which  precluded  the  defendants  from  saying  they  had  con- 
tracted with  the  agent  alone,  and  were  not  bound  to  secure  the  principal. 
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New- York  Special  Term,  Oct.,  1855. 
DEMURRER  to  complaint. 

LOOMIS  &  DEAN,  for  plaintiff". 
JOHN  B.  PURROY,  for  defendants. 

CLERKE,  Justice.  It  is  unnecessary  to  consider  what  would 
be  the  force  of  the  first  objection  taken  on  this  demurrer,  were 
the  case  before  me  an  action  at  common  law,  claiming  damages 
for  a  breach  of  the  contract.  The  question  presented  for  con- 
sideration in  the  present  case  is  not,  whether,  on  the  face  of 
the  contract,  and  relying  on  its  express  language  alone,  for  the 
true  relation  of  the  plaintiff  and  the  defendants  Griffith  and 
Brown,  these  defendants  would  be  liable  to  the  plaintiff:  but 
whether,  in  this  action,  seeking  the  equitable  interposition  of 
the  court,  the  complaint  discloses  enough  to  show  that,  inde- 
pendently of  the  contract,  the  defendants  have  recognized  the 
plaintiff  as  a  principal,  in  whose  behalf  A.  St.  John  acted,  and 
that  they  have  availed  themselves  of  its  benefits,  so  as  to  pre- 
clude them,  at  least  in  equity,  from  disputing  their  liability  to 
the  plaintiff. 

The  complaint  shows,  that,  although  the  contract  was  made 
and  signed  in  the  name  of  A.  St.  John  alone,  instead  of  T.  P. 
St.  John,  the  plaintiff,  and  that  the  name  of  the  latter  does  not 
appear  at  all  in  it,  yet  it  avers  that  it  was  made  on  his  behalf 
by  A.  St.  John,  as  his  agent;  that  by  this  contract  a  lease  of 
the  Battery  Hotel  was  sold  and  transferred  to  defendants  Grif- 
fith and  Brown,  together  with  all  the  furniture  and  fixtures  con- 
tained in  the  hotel ;  that  the  agent  thereupon  procured  for  them 
a  lease  in  the  terms  specified  in  the  contract,  and  that  this  was  ac- 
cepted by  them  as  performance  of  it;  that  they  were  put  in  pos- 
session; that  the  furniture  and  fixtures  were  delivered  to  them; 
that,  by  the  contract,  having  promised  to  give  a  chattel  mort- 
gage on  the  furniture  and  fixtures  as  security  for  the  payment 
of  $2,750,  part  of  the  purchase  money,  A.  St.  John,  as  agent 
of  the  plaintiff,  soon  after  he  put  the  defendants  in  possession, 
demanded  of  the  said  defendants  this  mortgage,  which  they  re- 
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fused  ;  but,  on  the  contrary,  for  the  purpose  of  defrauding  the 
plaintiff,  contrived  with  the  other  defendants,  Moody  and 
Ketchum,  that  a  judgment  should  be  recovered  by  the  latter 
against  them,  for  their  own  benefit,  and  in  order  that  the  furni- 
ture, &c.,  may  not  be  made  liable  for  their  debts. 

.Although  this  complaint  might  have  been  drawn  with  more 
definiteness  and  certainty,  it  discloses  enough  to  make  the  de- 
fendants Griffith  and  Brown,  liable.  Were  there  no  written 
contract  at  all,  they  would  be  liable  in  an  action  of  this  nature 
on  the  facts  which  it  presents.  There  wras  not  only  a  part  per- 
formance of  the  contract  by  these  defendants,  but  a  whole  per- 
formance of  it  by  the  plaintiff;  and  can  they  now,  after  enjoy- 
ing its  benefits,  in  answer  to  a  demand  addressed  to  the  equity 
of  this  court,  say,  that  they  had  contracted  with  A.  St.  John, 
and  although  they  have  possessed  themselves  of  the  property 
of  T.  P.  St.  John,  they  are  not  to  secure  him  in  the  payment 
of  the  money  which  they  promised  to  give  for  it. 

If  ever  there  was  a  case  entitled  to  the  intervention  of  the 
equitable  jurisdiction  of  the  court,  it  is  a  case  of  this  kind.  As 
I  have  already  said,  were  there  no  written  agreement,  a  parol 
agreement,  under  such  circumstances,  would  be  enforced.  In 
the  language  of  an  excellent  elementary  writer  on  this  subject, 
I  may  say,  "  In  exercising  this  authority — (enforcing  parol  con- 
tracts under  certain  circumstances) — the  court  may  at  first  ap- 
pear to  decide  in  opposition  to  the  statute  of  frauds;  but  it  is 
to  be  observed,  that  if  one  party  to  such  an  agreement  permit 
the  other  to  proceed  in  fulfilling  his  part  of  it,  upon  the  faith 
of  deriving  those  advantages  which  he  contemplated,  and  the 
former  should  be  allowed  afterwards  to  set  up  the  statute,  as 
the  means  of  avoiding  the  completion  on  his  part,  and  of  com- 
mitting an  injury  towards  the  latter,  who  had  confided  in  him, 
for  his  own  benefit,  it  is  obvious  that  the  statute,  instead  of 
being  the  means  of  preventing,  might  operate  as  an  encourage- 
ment to  fraud."  (Jeremy's  Equity,  435.) 

The  present  is  a  much  stronger  case ;  for  here  was  a  written 
contract,  in  the  name  to  be  sure  of  the  agent,  but  the  acts  stip- 
ulated to  be  done  by  the  agent,  were  afterwards  accepted  by 
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the  defendants  from  the  principal :  he  executed  to  them,  or  as- 
signed to  them  his  lease,  and  delivered  to  them  his  furniture 
and  fixtures. 

The  second  objection  is  no  less  untenable.  The  complaint, 
indeed,  seeks  to  have  the  judgment  recovered  by  Moody  and 
Ketchum,  set  aside ;  but  this  is  not  as  a  distinct,  independent 
form  of  redress,  but,  as  relief,  subordinate  and  ancillary  to  the 
main  purpose  of  the  action — namely,  that  Griffith  and  Brown 
may  be  compelled,  according  to  their  promise,  to  give  the  chat- 
tel mortgage,  clear  of  the  fraudulent  lien  of  the  other  defend- 
ants on  ihe  furniture  and  fixtures. 

Judgment  for  plaintiff,  unless  the  defendants  answer  within 
ten  days,  and  pay  ten  dollars  costs. 


SUPREME  COURT. 
ELIZA  DAVIS  agt.  BACHUS  CULVER  and  JOSHUA  CULVER. 

Mere  feebleness  of  intellect,  or  mental  weakness  and  infirmity  from  age,  dis- 
ease, or  any  other  cause,  will  not  make  out  that  incapacity  which  deprives 
an  individual  of  the  power  of  disposing  of  his  property  by  deed  or  will.  The 
grantor  or  testator  must  be  of  unsound  mind,  which  means,  a  want  of  un- 
derstanding— a  total  deprivation  of  reason. 

When  the  grantor  or  testator  has  understanding  and  intelligence,  although  it 
may  be  of  a  low  order — when  he  is  capable  of  discriminating  between  right 
and  wrong — when  he  knows  what  he  is  doing,  with  whom  he  is  acting,  and 
then  realizes  the  nature  and  consequence  of  his  acts,  he  is  not  of  unsound 
mind,  and  the  law  will  not  avoid  his  will,  or  deed,  on  that  account. 

The  influence  which  the  law  not  only  refuses  to  recognize  but  repudiates,  is  un 
due  influence,  denominated  undue,  because  it  is  unrighteous,  illegal,  and  de- 
signed to  perpetrate  a  wrong.  The  undue  influence  exerted  to  procure  the 
execution  of  a  deed,  or  a  bequest,  or  devise  by  will,  must  amount  to  fraud  or 
coercion.  The  grantor  or  testator  must  be  overreached  and  deceived  by  some 
false  representation  or  stratagem,  or  by  coercion  physical  or  moral. 

In  this  case,  held,  1st.  That  Joshua  Culver  was  entirely  competent  to  execute 
the  deed  of  conveyance  under  which  the  defendant  Bachus  Culver  claimed 
title. 
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2d.  That  the  execution  of  the  deed  was  not  obtained  by  undue  influence. 

3d.  That,  in  respect  to  the  lands  claimed  by  the  plainiifT,  the  defendant  Bachua 

Culver  was  a  purchaser  in  good  faith,  and  for  a  valuable  consideration  ;  and, 
4th.  That  the  verdict  of  the  jury  was  not  supported  by  the  evidence,  and  should 

be  set  aside      New  trial  granted — costs  to  abide  the  event. 

Second  District,  Brooklyn  General  2Vm,  Oct.,  1855. 

Present,  S.  B.  STRONG,  BROWN  and  ROCKWELL,  Justices. 

THIS  was  an  action  brought  for  the  recovery  of  an  undivided 
fourth  part  of  a  farm  in  Amenia,  Dutchess  county,  containing 
about  two  hundred  and  sixty-two  acres,  worth  about  sixty 
dollars  per  acre ;  and  was  tried  before  DEAN,  Justice,  at  the 
Dutchess  circuit  on  the  13th  Dec.,  1854. 

These  were  lands  of  which  Joshua  Culver,  the  father  of  the 
defendant  Bachus  C.,  died  seized  on  the  12th  day  of  June, 
1848,  leaving  the  said  Bachus  and  the  plaintiff,  and  Almyra 
Hoffman  and  Roxana  Hoag,  wife  of  Ezra  B.  Hoag,  his  only 
children,  and  heirs  at  law. 

The  defendant  Bachus  Culver  claimed  to  be  the  owner  of 
these  lands  in  virtue  of  a  deed  executed  to  him  by  his  father, 
Joshua  Culver,  dated  13th  May,  1848,  acknowledged  the  same 
day,  and  recorded  in  the  clerk's  office  of  Dutchess  county  on 
the  9th  May,  1854. 

Joshua  Culver  could  not  read  nor  write,  except  signing  his 
name.  For  many  years  before  his  death  he  had  been  largely 
and  actively  engaged  in  the  droving  business ;  and  Bachus,  his 
son,  now  about  fifty  years  of  age,  had  devoted  his  time  in  assist- 
ing his  father  in  the  droving  and  farming  business.  Bachus 
signed  notes  with  his  father,  and  gave  his  own  notes  and  checks 
for  cattle  purchased  for  his  father.  Bachus  lived  about  one 
hundred  rods  from  his  father,  on  his  father's  farm :  he  had  no 
land  but  what  he  got  from  his  father. 

Joshua  Culver  lost  his  wife  in  December,  1845,  which  greatly 
affected  him.  He  complained  to  his  physician  that  he  had  not 
been  very  well  since  his  wife  died :  had  been  low  spirited,  and 
been  failing  in  his  health.  He  was  at  times  dejected  and  mel- 
ancholy. For  a  year  or  two  before  his  death  he  was  afflicted 
•with  the  dropsy  and  a  heart  affection,  of  which  disease  he  died, 
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at  about  the  age  of  seventy-two  years.  He  was  taken  down 
with  his  last  sickness  about  t\y,o  weeks  after  he  had  given  the 
deed  above  mentioned  to  Bachus.  He  was  visited  frequently 
by  his  physicians,  till  just  before  he  died,  who  testified  that,  in 
all  their  visits,  they  discovered  nothing  to  the  contrary  of  his 
being  conscious  and  intelligent.  They  had  no  doubt  of  his 
perfect  sanity.  He  was  fearfully  apprehensive  of  death  when 
alone,  and  required  watchers  and  attendants  with  him  for  some 
two  or  three  weeks  before  his  death.  He  was  feeble  in  body, 
consequent  upon  his  advancing  years  and  the  diseases  under 
which  he  was  laboring;  but  no  imbecility  of  mind  was  dis- 
covered by  his  physicians,  though  Bachus  had  been  proved  to 
say,  the  old  man  was  a  "  mere  child,"  and  had  become 
"troublesome  and  childish." 

At  the  time  of  the  execution  of  the  deed  above  mentioned  to 
Bachus  Culver,  Joshua  went  alone  to  the  office  of  Wm.  Eno, 
Esq.,  with  his  title  deeds,  for  the  purpose  of  having  that  deed 
drawn.  He  also  gave  directions  to  Mr.  Eno  to  draw  an  agree- 
ment between  him  and  Bachus  Culver,  and  the  agreement  was 
drawn  according  to  the  directions  given.  A  few  days  after,  on 
the  19th  May,  1848,  Joshua  and  Bachus  Culver  together  went 
to  Mr.  Eno's  office,  when  the  deed  aforesaid  was  delivered  by 
Joshua  to  Bachus ;  and  the  agreement,  drawn  as  before  men- 
tioned, was  executed  by  them  both,  and  is  as  follows: — 

"  Whereas,  on  the  15th  day  of  May,  1848,  Joshua  Culver 
made,  executed  and  delivered  to  Bachus  Culver,  a  deed  of  a 
farm  of  land,  situate  in  the  town  of  Amenia,  county  of  Dutchess, 
containing  two  hundred  and  sixty-two  acres,  for  the  sum  of  ten 
thousand  four  hundred  and  eighty  dollars,  said  Bachus  Culver 
assuming  the  payment  of  a  mortgage,  being  a  lien  on  said 
premises  of  five  thousand  dollars. 

"  Now,  therefore,  it  is  agreed  by  and  between  said  Bachus 
Culver  and  Joshua  Culver,  that  the  said  sum  of  $10,480  shall 
be  paid  in  manner  following,  to  wit :  It  is  understood,  that 
whatever  debts  and  demands  due  from  said  Joshua  Culver  and 
Bachus  Culver,  either  by  note  or  otherwise,  or  debts  and  demands 
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due  from  either  said  Joshua  Culver  orBachus  Culver,  whether 
by  note  or  otherwise,  is  considered  as  the  debts  of  said  Joshua 
Culver,  and  whatever  sum  said  Bachus  Culver  shall  pay  towards 
or  in  satisfaction  of  said  debts,  shall  be  so  much  paid  towards 
the  consideration  of  said  farm.  And  the  said  Bacllus  Culver 
agrees  to  pay  the  said  debts  in  consideration  of  the  said  con- 
veyance, to  the  amount  of  the  said  sum  of  $10,480,  in  case  that 
there  is  that  amount  of  said  debts  existing,  and  to  pay  the  bal- 
ance, in  case  there  is  not  that  full  amount,  to  said  Joshua  Cul- 
ver. In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  19th  day  of  May,  18-18. 

"  JOSHUA  CULVER, 

"  BACHUS  CULVER. 

i 

"  In  presence  of 

"  WM.  END." 

Other  facts,  material  to  the  case,  will  be  found  in  the  opinion. 

The  jury  found  a  verdict  for  the  plaintiff:  whereupon  the 
defendants  moved  for  a  new  trial  on  a  case.  The  cause  was 
argued  by 

HENRY  HOGEBOOM,  for  defendants. 
JOHN  THOMPSON,  for  plaintiffs, 

Cited  Huguenin  agt.  Bazeley,  14  Vez.  273 ;  Cooke  agt.  La- 
motte,  11  Eng.  Law  fy  Eq.  26 ;  Hoghton  agt.  Hoghton,  id.  134, 
138 ;  Whelan  agt.  Whelan,  3  Cowcn,  537 ;  Brice  agt.  Brice, 
5' Bar.  S.  C.  Rep.  533;  Gale  agt.  Wells,  12  Bar.  S.  C.  R.  84; 
Sears  agt.  Shafer^  2  Seldeny  272 ;  Mowry  agt.  Sibley,  2  Brad. 
Sur.  Rep.  133 ;  2  Gr.  Ev.  §  G88.  and  note  I. 

By  the  court — BROWN,  Justice.  The  plaintiff  is  one  of  the 
heirs  at  law  of  Joshua  Culver,  deceased,  and  this  action  is 
brought  to  recover  one  fourth  part  of  a  farm  in  the  town  of 
Amenia,  Dutchess  county,  of  which,  it  is  alleged,  Joshua  Cul- 
ver, the  ancestor,  died  seized. 

The  defendant  Bachus  Culver  is  the  son  of  Joshua  Culver, 

VOL.  XIII.  5 
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deceased,  and  claims  title  to  the  lands  under  a  deed  of  convey- 
ance from  his  father,  bearing  date  May  13, 1848.  Joshua,  the 
father,  died  on  the  12th  June,  1848.  The  deed  is  executed  in 
due  form,  and  conveys  the  premises  in  dispute  ;  the  considera- 
tion expressed  in  the  deed  being  $10,480  ;  and  the  premises  at 
the  time  were  subject  to  a  mortgage  of  $5,000. 

The  real  question  involved  is  upon  the  avoidance  of  the  deed. 
The  burden  is  thrown  upon  the  plaintiff.  To  avoid  the  deed, 
she  must  then  show,  1st.  The  incapacity  of  the  grantor,  at  the 
time  it  was  executed ;  or,  2d.  That  it  was  obtained  by  undue 
influence. 

Mere  feebleness  of  intellect,  or  mental  weakness  and  infirm- 
ity from  age,  disease,  or  any  other  cause,  will  not  make  out 
that  incapacity,  which  deprives  an  individual  of  the  power  of 
disposing  of  his  property  by  deed  or  will.  The  grantor  must 
be  of  unsound  mind,  which  means,  a  wrant  of  understanding. 
"  Weak  minds  differ  from  strong  ones  only  in  the  extent  and 
power  of  their  faculties ;  but  unless  they  betray  a  total  want  of 
understanding,  or  idiocy,  or  delusion,  they  cannot  properly  be 
called  unsound." 

Again :  being  non-compos,  of  unsound  mind,  are  certain  well 
defined  terms  in  the  law,  and  import  a  total  deprivation  of 
reason.  Now,  weakness  does  not  carry  this  idea  along  with 
it ;  but  courts  of  law  understand  what  is  meant  by  non-compos, 
or  insane,  as  they  are  words  of  a  determinate  signification. 
(3  Denio,  42.)  The  books  are  filled  with  cases  of  this  descrip- 
tion, and  they  all  result  in  this  conclusion,  that  when  the  grantor 
or  the  testator  has  understanding  and  intelligence,  although  it 
may  be  of  a  low  order — when  he  is  capable  of  discriminating 
between  right  and  wrong — when  he  knows  what  he  is  doing, 
with  whom  he  is  acting,  and  then  realizes  the  nature  and  con- 
sequences of  his  own  acts,  he  is  not  a  person  of  unsound  mind, 
and  the  law  will  not  avoid  his  will,  or  deed,  on  that  account. 

It  is  not  my  design  to  examine  the  testimony  at  length.  It 
is  quite  voluminous,  and  it  fails  entirely  to  show  want  of  ca- 
pacity. The  testator  knew  quite  well  what  he  was  about.  He 
may  have  been  eccentric — at  times  exhibited  an  irritability  or 
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loss  of  temper,  and  his  memory  may  have  occasionally  been  at 
a  loss.  All  these  are  common  to  persons  in  advanced  life. 
He  was  at  the  age  of  seventy-two  when  he  died ;  and  it  would 
have  been  remarkable  if  the  infirmities  attendant  upon  fullness 
of  years  had  not  made  their  appearance  now  and  then. 

Up  to  the  time  he  executed  the  deed,  he  seems  generally  to 
have  been  intelligent,  and  to  transact  business  much  as  usual. 
He  borrowed  money,  advised  others  in  respect  to  their  affairs, 
and  at  the  very  time  he  executed  the  deed  to  Bachus  Culver, 
he  also  executed  a  deed  of  the  house  and  lot  in  Pine  Plains  to 
the  husband  of  the  plaintiff,  and  no  one  made  objection  thereto 
or  claimed  that  his  mind  was  unsound.  The  manner  in  which 
the  deed  was  prepared  and  executed,  the  consideration  money, 
and  the  provisions  in  the  article  of  agreement  which  accompa- 
nied the  deed,  for  the  payment  of  the  debts  of  the  grantor,  some 
of  which  stood  in  his  own  name,  and  some  of  them  in  the  name 
of  his  son,  the  amount  of  the  purchase  money,  all  plainly  indi- 
cate an  intimate  knowledge  of  his  own  business,  and  an  intelli- 
gent understanding  of  the  transaction  in  which  he  was  engaged. 
It  would  be  absurd  and  ridiculous,  in  my  opinion,  to  say,  that 
there  was  anything  like  wrant  of  understanding,  or  mental  inca- 
pacity, on  the  part  of  the  grantor,  at  the  time  the  deed  was  ex- 
ecuted, and  the  sale  consummated,  to  Bachus  Culver. 

The  learned  counsel  for  the  plaintiff  does  not,  I  understand, 
insist  seriously  that  the  incapacity  is  made  out.  Indeed,  I  re- 
gard the  pretence  as  completely  and  effectually  disproved  by 
the  evidence. 

Let  us  now  turn  our  attention  to  the  question  of  undue  influ- 
ence, and  see  whether  anything  of  that  kind  operated  upon  the 
mind  of  the  testator. 

First,  let  us  ascertain,  if  we  can,  what  undue  influence  is. 
Men  who  live  in  habits  of  intimacy  and  friendship,  influence 
one  another  more  or  less.  Fathers  exercise  over  sons,  and 
sons  over  fathers,  power  which  governs  their  actions,  more  or 
less,  which  we  recognize  under  the  name  of  influence.  If  it  be 
a  just  exercise  of  power,  a  discreet  and  proper  influence, 
directed  to  accomplish  commendable  and  lawful  ends,  it  is  an 
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influence  to  which  the  taw  will  take  no  exception,  but  rather 
encourages  and  upholds.  If  a  son,  like  Bachus  Culver,  shall  re- 
main at  home  with  his  father,  until  the  one  is  seventy-two  and 
the  other  fifty  years  of  age,  giving  his  time,  his  skill,  the  ener- 
gies of  both  body  and  mind  to  his  father's  business,  ':o  the  en- 
largement of  his  estate,  and  the  increase  of  his  wealth,  and  to 
guide  his  footsteps  in  his  declining  years,  asking  and  taking 
but  little  to  himself,  except  such  bounty  as  the  father,  towards 
the  end,  chooses  to  bestow  upon  him ;  and  if  the  parent  is  so 
far  influenced,  by  the  dutiful  and  enduring  affection  of  his  son, 
as  to  make  him  a  special  object  of  his  good  will,  and  principal 
heir  of  his  estate,  such  influence  is  just,  commendable  and  ac- 
cording to  the  course  of  our  nature.  If  the  son  should  remind 
the  father  of  his  diligence,  his  industry,  his  loss  of  all  hope  of 
advancement  elsewhere,  and  point  to  the  large  amount  of  their 
common  acquisitions,  and  solicit,  as  an  act  of  common  justice, 
a  larger  portion  of  the  estate  than  his  brothers  and  sisters ;  and 
the  parent  should  yield  to  the  justice  of  such  representations, 
here  would  be  an  influence  exerted  by  the  donee  over  the 
mind  of  the  donor,  clear,  positive  and  unequivocal.  Yet  I  do 
not  understand  it  to  be  the  influence  which  the  law  disapproves 
and  condemns,  and  for  which  it  will  avoid  a  deed  of  convey- 
ance or  a  will.  By  no  means.  On  the  contrary,  it  will  uphold 
and  encourage  it,  and  give  effect  to  it. 

The  influence  which  the  law  not  only  refuses  to  recognize, 
but  repudiates,  is  undue  influence,  denominated  undue  because 
it  is  unrighteous,  illegal,  and  designed  to  perpetrate  a  wrong. 
The  undue  influence  exerted  to  procure  the  execution  of  a  deed, 
or  a  bequest,  or  devise  by  will,  must  amount  to  fraud  or  coer- 
cion. The  grantor  must  be  overreached  and  deceived  by  some 
false  representation  or  stratagem,  or,  by  coercion  physical  or 
moral. 

"  There  is  not  the  slightest  proof,"  says  Mr.  Justice  JEWETT, 
in  Blanchard  agt.  Nessle,  (3  Denio,  37,  42,)  "  that  I  can  dis- 
cover, to  show  any  artifice  or  fraud  having  been  practiced,  or 
attempted,  by  any  person  upon  the  testator,  in  regard  to  the 
will.  It  is  true,  that  the  defendant's  wife  wrote  a  part  of  the 
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;  but  if  there  is  any  reliance  on  human  testimony,  it  is 
equally  true,  that  in  that  she  only  obeyed  with  reluctance  the 
command,  or  complied  with  the  urgent  request  of  her  father. 
It  is  said,  that  she  dictated  the  will.  If  by  that  is  meant,  that 
she  reminded  her  father  of  what  he  had,  as  she  stated,  before 
told  her  in  relation  to  certain  of  his  property,  it  is  true.  But 
docs  that  amount  to  the  exercise  of  undue  influence  1  Influence, 
persuasion,  may  be  fairly  used.  A  person  has  a  right,  by  fair 
argument  or  persuasion,  to  induce  another  to  make  a  will,  and 
even  make  it  in  his  own  favor.  The  procuring  a  will  to  be 
made  by  such  means  is  nothing  against  its  validity."  (Mttkr 
agt.  Miller,  3  Serg.  fy  Rawle,  267.) 

In  Williams  agt.  Goude,  (1  Hagg.  Ecd.  Rep.  577,)  Sir  JOHN 
NICHOLL  makes  these  remarks:  "I  can  find  no  trace  of  any 
unfair  importunity  on  the  part  of  the  wife,  to  induce  him  to 
alter  his  will,  or  do  any  testamentary  act.  Indeed,  it  would 
be  extraordinary,  if  the  influence  of  affection  and  of  warm  at- 
tachment, is  to  take  away  the  power  of  benefiting  the  object 
of  regard.  The  influence,  to  vitiate  an  act,  must  amount  to 
force  or  coercion,  destroying  free  agency:  it  muse  not  be  the 
influence  of  affection  and  attachment ;  it  must  not  be  the  mere 
desire  of  gratifying  the  wishes  of  another,  for  that  would  be  a 
strong  ground  in  support  of  a  testamentary  act.  Further,  there 
must  be  proof  that  the  act  was  obtained  by  this  coercion  by  im- 
portunity that  could  not  be  resisted,  that  it  was  done  merely  for 
the  sake  of  peace ;  so  that  the  motive  was  tantamount  to  force 
or  fear."  (22  Wend.  539.) 

Looking  at  the  case  under  consideration  in  the  light  of  these 
clear  and  lucid  expositions  of  the  law  of  undue  influence,  the 
evidence  fails  to  establish  anything  of  the  kind.  There  was 
no  fraud,  no  misrepresentation,  no  substituting  one  paper  for 
another,  no  concealment,  no  threats,  no  importunity  or  even 
persuasion,  that  I  can  discover.  The  grantor  knew  well  enough 
what  he  was  doing,  and  seemed  to  do  what  he  did  with  quile 
the  usual  and  customary  degree  of  intelligence.  He  was  not 
particularly  exposed  to  the  arts  and  persuasions  of  the  grantee, 
for  they  lived  in  separate  houses,  and  had  separate  families. 
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So  far  as  the  testimony  discloses,  he  came  to  the  office  of  Mr. 
William  Eno,  with  whom  he  had  been  on  friendly  terms  for 
many  years,  who  did  professional  business  for  him,  and  gave 
directions  for  the  drawing  of  the  deed.  He  brought  with  him 
the  title  deeds  with  a  view  to  the  description  of  the  property; 
and  he  also  stated  that  he  had  sold  the  farm  to  his  son  for  $60 
per  acre.  The  deed  was  drawn  and  executed  in  Mr.  Eno's 
presence,  who  also  signed  it  as  a  witness,  and  the  grantor  then 
took  it  away  with  him.  The  paper  was  prepared  upon  the 
exclusive  instructions  of  the  grantor,  for  the  grantee  was  not 
present,  nor  does  it  appear  that  he  was  aware  of  what  was  go- 
ing on.  At  the  same  time  he  gave  Mr.  Eno  instructions  to 
draw  up  the  agreement  of  the  19th  of  May,  1848,  providing 
for  the  payment  of  the  purchase  money  :  when  this  was  drawn 
up,  it  was  read  over  to  him :  he  took  it  away  with  him  at  the 
time  he  took  the  deed.  The  grantee  had  nothing  to  do  with 
this  paper,  and  seems  to  have  been  as  unaware  of  what  was 
done  in  regard  to  it  as  he  was  of  the  execution  of  the  deed. 
Four  days  afterwards  the  grantor  and  grantee  returned  to  Mr. 
Eno's  office,  the  deed  was  delivered,  the  article  of  agreement 
signed,  and  the  transaction  consummated.  In  all  this  we  see 
nothing  but  what  is  fair,  open,  considerate  and  upright;  and 
we  see,  also,  that  the  grantor  was  the  moving  party,  the  princi- 
pal actor  :  he  selected  the  counsel  to  draw  the  papers,  furnished 
the  instructions  and  dictated  the  terms.  It  is  possible  Bachus 
Culver  may  have  instigated  all  this.  His  father  may  have  been 
doing  no  more  than  executing  the  instructions  of  Bachus :  in  a 
word,  he  may  have  been  the  mere  clay  in  the  hands  of  the  pot- 
ter, to  be  moulded  and  fashioned  at  the  grantee's  will  and 
pleasure  ;  and  the  deed  and  the  agreement  may  be,  after  all, 
the  deed  and  the  agreement  of  the  grantee,  and  not  of  the 
grantor.  But  where  is  the  evidence  of  this?  The  cause  must 
be  determined  on  proof,  not  upon  conjecture  or  suspicion — not 
upon  what  may  have  been,  but  upon  that  which  actually  ap- 
pears from  the  evidence  to  be ;  and  that  repels  the  idea  of 
fraud  or  coercion,  or  the  exercise  of  improper  influence. 

But  it  is  said,  the  provisions  contained  in  the  article  of  the 
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19th  of  May,  1848,  that  $10,480  of  the  purchase  money  should 
be.  paid  in  extinguishing  the  debts  and  notes  standing  in  the 
name  of  Bachus  and  Joshua  Culver,  was  a  fraud  upon  Joshua, 
or  proof  at  least,  that  he  was  overreached  and  circumvented. 
I  do  not  see  the  provisions  in  this  light.  The  article  declares 
that  the  parties  understand  these  debts  to  be  the  debts  of  Joshua, 
and  the  assertion  is  abundantly  sustained  by  the  evidence.  The 
principal  business  of  the  old  man  was  droving  and  grazing  cattle. 
It  was  very  large,  and  drove  for  his  benefit,  and  in  his  name. 
The  debts  to  which  the  agreement  refers  are  those  incurred  in 
the  course  of  this  same  business.  It  was,  therefore,  just  and 
legal  that  Joshua  should  provide  for  their  payment.  That  he 
did  so,  and  required  Bachus  to  pay  them  out  of  the  purchase 
money  of  the  farm,  to  the  extent  named,  is  evidence  of  the 
bonajides  of  the  transaction. 

I  cannot  give  my  assent  to  the  plaintiff's  proposition,  that 
Bachus  Culver's  relation  to  his  father  wras  fiduciary.  He  was 
not  the  trustee  of  Joshua.  His  relation  was  not  that  of  com- 
mittee or  guardian  of  his  person  or  estate,  nor  did  he  hold  any 
property,  real  or  personal,  in  trust,  in  which  Joshua  had  any 
interest.  The  one  was  the  son  and  the  other  the  father,  and 
the  son  aided  in  the  transaction  of  the  father's  affairs.  The 
law  in  regard  to  dealings  and  contracts  of  sale,  where  the 
relations  of  trust  and  confidence  exist,  has  no  application 
here. 

These  considerations  lead  me  to  the  conclusions,  1st.  That 
Joshua  Culver  was  entirely  competent  to  execute  the  deed  of 
conveyance  under  which  the  defendant  claims  title.  2d.  That 
the  execution  of  the  deed  was  not  obtained  by  undue  influence. 
3d.  That  in  respect  to  the  lands  claimed,  the  defendant  Bachus 
Culvert  is  a  purchaser  in  good  faith,  and  for  a  valuable  con- 
sideration. 4th.  That  the  verdict  of  the  jury  is  not  supported 
by  the  evidence,  and  should  be  set  aside ;  and  deeming  the 
case  one  upon  which  the  defendant  is  entitled  to  a  new  trial, 
upon  the  grounds  already  stated,  I  omit  to  notice  the  excep- 
tions taken  to  the  admission  and  rejection  of  the  evidence,  and 
to  the  charge  of  the  court. 
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The  declarations  of  Joshua  Culver,  though  good  evidence 
upon  the  question  of  capacity,  are  of  no  value  upon  that  of  un- 
due influence. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 


SUPREME  COURT. 

LENTS  agt.  CRAIG. 

Under  the  terms  of  sale  of  mortgaged  premises,  (or  other  premises,)  the  auc- 
tioneer may  put  up  the  property  for  sale  again,  if  the  purchaser  does  not  com- 
ply with  the  terms  of  sale;  but  this  must  be  on  such  notice  that  no  one  will 
be  misled  by  it. 

Where  a  purchaser  acted  fairly,  and  supposed  (erroneously)  that  he  had  until 
the  next  day  to  pay  his  ten  per  cent,  on  the  purchase  of  the  mortgaged  premises, 
and  he,  with  others,  left  after  the  premises  had  been  struck  off  to  him,  but  the 
auctioneer,  after  he  had  put  up  other  premises  for  sale,  and  without  any  notice 
to  the  parties  interested  that  there  would  be  a  re-sale  of  the  first  premises, 
again  offered  them  for  sale,  and  sold  them  at  a  reduced  price, 

Held,  that  the  first  purchaser  should  be  indemnified  for  all  losses  and  expensed, 
and  the  premises  be  resold,  on  the  first  purchaser  giving  security  that  he 
would  bid  the  same  amount  on  the  new  sale. 

New-York  Special  Term,  Nov.,  1855. 

MOTION  to  set  aside  sale  of  mortgaged  premises  for  irregu- 
larity, &c. 

JONATHAN  MILLER,  for  motion. 
JOSIAH  SUTHERLAND,  opposed. 

MITCHELL,  Justice.  At  the  sale  of  the  premises  in  this  case, 
they  were  struck  of  to  Storkill  for  $6,850.  The  first  bid  had 
been  $5,000;  the  next  to  the  last  was  James  Lynch,  and  was 
$6,825.  The  biddings  were  spirited.  After  the  property  was 
struck  o^  to  Storkill,  the  auctioneer  went  on  to  sell  another 
lot;  and  then  Miller,  who  had  attended  the  sale  to  bid  for  the 
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owner  of  a  life  estate  in  the  reversion,  left  the  Exchange,  believ- 
ing that  the  sale  would  be  completed  ;  and  learning  (as  is  true) 
that  Slorkill  was  a  man  of  property — said  to  be  worth  $25,000. 

Storkill  swears  that  he  supposed  he  would  have  till  the  next 
day  to  pay  his  ten  per  cent.,  and  that  he  is  ready,  at  a  new 
sale,  to  bid  $6,850,  as  before. 

Miller  swears  that  he  would  have  remained  at  the  Exchange 
and  bid  on  the  property,  if  he  had  supposed  that  it  would  be 
put  up  for  sale  again  on  that  day. 

After  several  persons  had  left  the  Exchange,  but  while  there 
was  still  a  large  company  there,  the  premises  were  again  put 
up  for  sale,  and  sold  to  Lynch  for  $6,300.  This  was  also,  as 
alleged  by  Miller  and  not  denied,  after  the  auctioneer  had  be- 
gun to  sell  another  lot. 

Under  the  terms  of  sale,  the  auctioneer  may  put  up  the  prop- 
erty for  sale  again,  if  the  purchaser  does  not  comply  with  the 
terms  of  sale  ;  but  this  must  be  on  such  notice  that  no  one  will 
be  misled  by  it.  Miller  was  justified  in  inferring  from  the  con- 
duct of  the  auctioneer,  that,  the  sale  was  made  at  $6,850,  and 
that  it  would  be  completed  at  that  price;  and  he  left  the  Ex- 
change with  this  belief.  Some  notice  after  this  should  have 
been  given  by  advertisement,  or  by  notice  to  the  parties  inter- 
ested, or  who  appeared  in  the  cause,  before  there  could  be  a 
resale  ;  or  the  auctioneer  should  have  announced,  as  soon  as 
the  property  was  struck  down  to  Storkill,  or,  at  all  events,  be- 
fore he  began  to  sell  another  lot,  that  the  resnle  would  take  place 
immediately,  if  the  purchaser  did  not  comply  with  the  terms  of 
sale.  The  biddings  were  not  kept  open  after  the  sale  of  a  new 
lot  was  commenced  ;  then,  all  the  audience  might  consider  the 
biddings  in  this  case  closed.  Although  there  was  a  large  com- 
pany remaining  at  the  second  sale,  yet  it  is  evident  that  it  was 
not  a  company  of  bidders;  for  at  the  first  sale  the  biddings 
were  spirited  :  this  is  not  said  of  the  second.  At  the  first, 
Lynch  bid  $6,825;  at  the  second,  he  bought  the  property  at 
$6,300. 

The  purchaser  has  acted  fairly  ;  he  should  be  indemnified  for 
any  expense  he  has  incurred,  and  should  be  paid  the  costs  of 
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this  motion,  and  his  disbursements  and  counsel  fee  in  examin- 
ing the  title  ;  and,  say  $100  for  an  indemnity  for  other  losses. 
Let  there  be  a  resale,  if  the  moving  party  give  security  that  on 
a  resale  the  sum  of  $6,850  shall  be  bid  for  the  property.  The 
costs  of  the  sale  should  also  be  paid,  unless  the  persons  inter- 
ested in  the  reversion  waive  this. 


rNS  ERIE  OYER  AND  TERMINER. 

THE  PEOPLE  agt.  LEON  TIPHAINE. 

The  Revised  Statutes  enact  that,  "  Whoever  shall  sell  any  strong  or  spirituous 
liquors,  or  any  wines,  in  any  quantity  less  than  five  gallons  at  a  time,  without 
^  \  having  a  license  therefor  granted,  as  herein  directed,  shall  forfeit  twenty-five 

dollars.  (1  R.  S.  080,  §  15.) 

"  All  offences  against  the  provisions  of  this  title  shall  be  deemed  misdemeanors, 
punishable  by  fine  and  imprisonment."  (Id.  682,  §  25.) 

These  provisions  of  the  Revised  Statutes  are  now  in  full  force  and  effect, 

Boards  of  excise  may  grant  licenses ;  and  all  sales  of  strong  or  spirituous  liquors, 
or  wines,  in  any  quantity  less  than  five  gallons  at  a  time,  without  a  license 
therefor  granted,  as  directed  in  the  Revised  Statutes,  are  unlawful. 

Erie,  Sept,  1856. 

DEMURRER  to  indictment. 

The  indictment  contains  numerous  counts,  which  are  gener- 
ally framed  under  the  Revised  Statutes  relating  to  excise,  and 
the  regulations  of  taverns  and  groceries.  All  of  the  counts 
charge  the  sale  of  spirituous  liquors,  without  being  licensed 
thereto  according  to  law,  and  some  of  the  counts  allege  the 
sale  in  quantities  less  than  five  gallons.  No  objection  is  made 
to  the  form  of  the  counts.  The  demurrer  is  general. 

A.  SAWIN,  for  people. 

F.  J.  FITHIAN,  for  defendant. 

MARVIN,  Justice.  "  Whoever  shall  sell  any  strong  or  spirit- 
uous liquors,  or  any  wines,  in  any  quantity  less  than  five  gal- 
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Ions  at  a  time,  without  having  a  license  therefor  granted,  as 
herein  directed,  shall  forfeit  twenty-five  dollars."  (1  Rev.  Stat. 
680,  §  15.) 

"  All  offences  against  the  provisions  of  this  title  shall  be 
deemed  misdemeanors,  punishable  by  fine  and  imprisonment." 
(Id.  682,  §  25.) 

Are  these  provisions  of  the  Revised  Statutes  in  force  ? 

There  is  published,  in  the  volume  of  Session  Laws  of  this 
state  for  1855,  what  purports  to  be  "  An  Act  for  the  Preven- 
tion of  Intemperance,  Pauperism  and  Crime."  (Chap.  231.) 
In  the  24th  section  it  is  declared,  "All  acts  and  parts  of  acts, 
and  all  charters  and  parts  of  charters,  inconsistent  with  this  act, 
are  hereby  repealed." 

The  provisions  of  the  Revised  Statutes,  above  quoted,  are 
inconsistent  with  the  so-called  act  of  1855.  The  latter  act  as- 
sumed to  provide  an  entirely  new  system,  as  a  substitute  for 
the  system  of  the  Revised  Statutes  touching  the  sale  of  liquors. 
By  the  first  section  the  sale  of  intoxicating  liquor  is  prohibited 
generally,  except  as  thereinafter  provided.  This  prohibition 
includes  all  intoxicating  liquors,  without  regard  to  quantity. 
The  Revised  Statutes  had  no  relation  to  strong  or  spirituous 
liquors  in  quantities  exceeding  five  gallons. 

The  second  and  third  sections  of  the  act  of  1855  assume  to 
regulate  the  sale  of  intoxicating  liquors.  The  fourth  section 
makes  a  violation  of  the  provisions  of  the  preceding  sections  a 
misdemeanor,  and  inflicts  penalties,  &c.  The  recent  decisions 
of  the  court  of  appeals,  in  effect,  pronounce  these  four  sections 
of  the  act  of  1855  unconstitutional. 

Judge  SELDEN  says,  "  The  conclusion  to  which  I  am  thus 
brought,  is  necessarily  subversive  of  the  first  four  sections  of 
the  law  in  their  present  form." 

I  shall  not  remark  further  upon  the  decisions  of  this  court, 
or  the  opinions  delivered ;  but  shall  proceed  upon  the  ground 
that  the  first  four  sections  are  in  conflict  with  the  constitution, 
and  that  they  are,  therefore,  void.  What  will  be  the  conse- 
quence of  this  position?  These  sections  contained  the  substi- 
tute for  the  prohibitions  and  licensing  system  of  the  Revised 
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Statutes,  and  they  were  inconsistent  with  the  provisions  of  the 
Revised  Statutes.  If  the  provisions  of  these  four  sections  were 
valid  and  obligatory  as  law,  they  necessarily  abrogated  the  pro- 
visions of  the  Revised  Statutes.  It  may  be  said,  perhaps,  that 
they  were  not  inconsistent  with  the  general  prohibition  con- 
tained in  §  15.  That  section  impliedly  permitted  the  Sale  of 
spirituous  liquors  in  quantities  exceeding  five  gallons.  The 
prohibition  in  the  act  of  1855  extended  to  all  intoxicating 
liquors  without  regard  to  quantity.  By  §  15  of  the  Revised 
Statutes,  the  sale  was  unlawful  only  when  made  "  with- 
out having  a  license  therefor,  granted  as  therein  directed  ;" 
and  the  act  of  1855  assumed  to  abrogate  the  license  system,  as 
provided  in  the  Revised  Statutes.  In  short,  had  the  first  four 
sections  of  the  statute  of  1855  been  valid,  no  action  or  indict- 
ment could  have  been  based  upon  §  15  of  the  Revised  Statutes. 
As  these  four  sections,  containing  the  system  substituted  for, 
and  inconsistent  with  the  Revised  Statutes,  are,  however,  null 
and  void,  having  no  force  as  law,  how  can  it  be  said,  in  a  ju- 
dicial and  legal  sense,  that  they  are  inconsistent  with  the  pro- 
visions of  the  Revised  Statutes? 

"  All  acts  inconsistent  with  this  act  are  hereby  repealed." 
What  is  the  meaning  of  "this  act?"  What  construction 
shall  be  given  to  those  words?  Shall  we  say  that  they  include 
all  the  language  and  provisions  contained  in  what  professes  to 
be  "  An  Act  for  the  Prevention  of  Intemperance,  Pauperism 
and  Crime?"  If  we  adopt  this  mode  of  construction,  the  pro- 
visions of  the  Revised  Statutes  are  abrogated.  In  my  opinion, 
this  is  not  the  proper  construction. 

If  the  legislature  has  made  a  prohibition  in  the  form  of  a 
statute,  which  it  was  not  authorized  by  the  constitution  to  enact 
as  a  statute,  it  is  not  a  statute — it  is  not  a  law.  The  legislative 
power  is  vested  in  a  senate  and  assembly;  but  this  power  is 
not  unlimited.  It  is  restricted  by  the  fundamental  law  which 
the  people  themselves  have  enacted — to  wit,  the  constitution. 
The  legislature,  in  exercising  the  power  conferred,  enact  laws, 
and  the  law  is  called  a  statute,  or,  '* an  act."  When  the  legis- 
lature transcends  its  power,  their  acts  or  doings  are  void ;  and 
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whatever  language  they  may  have  used,  and  in  whatever  form 
they  may  have  put  it,  they  have  not  succeeded  in  bringing  into 
existence  "an  act."  Law  is  a  rule  of  action:  municipal  law 
is  a  rule  of  civil  conduct  prescribed  by  the  supreme  power  in 
the  state.  (1  Bl.  Com.  44.)  The  laws  consist  of  the  unwritten 
laws,  common  laws,  and  of  the  written,  or  statute  law. 

BLACKSTONE  says,  the  written  laws  of  the  kingdom  are  stat- 
utes, acts,  or  edicts.  (1  V.  85.)  Jlc.t,  in  legislation,  is  a  statute 
or  law,  made  by  a  legislative  body,  as  an  act  of  congress  is  a 
law  by  the  congress  of  the  United  States ;  an  act  of  assembly 
is  a  law  made  by  a  legislative  assembly.  (Bouv.  L.  D.  "Act.") 
Acts  are  general  or  special,  public  or  private.  All  legislative 
acts  are  laws ;  and  if  not  laws,  then  they  are  not  acts  of  legis- 
lation. In  my  opinion  it  is  important  so  to  regard  the  words, 
"this  act,"  when  used  in  that  clause  of  a  statute  repealing  all 
statutes  or  acts  inconsistent  with  it.  If  this  construction  is  not 
given,  very  strange  and  anomalous  results  may  follow,  and  it 
may  often  be  difficult  to  determine  what  the  state  of  the  law  is. 
Suppose  the  legislature  attempts  legislation  touching  a  subject 
already  embraced  by  the  law,  and  declares,  that  all  statutes  or 
acts  inconsistent  with  it  are  repealed,  and  it  is  held  that  the 
entire  act  is  unconstitutional  and  void,  Would  it  be  claimed  that 
the  prior  acts  had  been  affected  by  the  repealing  clause?  If 
so,  the  legislature,  without  designing  it,  might  leave  the  whole 
subject  of  the  prior  act,  or  acts,  without  any  law  whatever. 
Indeed,  such  would  be  the  effect  in  reference  to  the  subject  we 
are  considering.  Now,  there  is  not  a  man  in  the  whole  state 
who  supposes  that  the  legislature  had  any  intention  of  repealing 
the  Revised  Statutes  relating  to  excise  and  the  regulation  of 
taverns  and  groceries,  and  substitute  nothing  in  their  stead. 

If  a  statute  repeals  a  prior  statute,  and  then  a  subsequent 
statute  repeals  the  repealing  statute,  the  statute  first  repealed 
is  at  once  revived.  This  is  the  common-law  rule — and  why? 
The  repealing  act  being  annulled — struck  out  of  existence — it 
is  as  though  it  had  never  Deen.  Now,  in  the  present  case, 
strike  out  the  unconstitutional  provisions  in  the  act  of  1855, 
and  there  will  be  nothing  in  the  Revised  Statutes  touching  ex- 
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cise,  &c.,  inconsistent  with  all  that  shall  remain  in  the  act* 
There  will  be  some  remainder,  though  small.  It  contains  some 
new  provisions  which  do  not  conflict  with  anything  in  the  Re- 
vised Statutes,  and  which  are  not  in  conflict  with  the  constitu- 
tion. In  my  opinion,  it  would  be  extremely  dangerous  to  adopt 
any  other  mode  of  construction  when  applied  to  our  system  of 
legislation,  where  the  constitution  is  a  lawr  to  the  legislature ; 
and  when  they  exceed  their  power,  all  their  acts  and  things 
are  void.  Before  we  can  say  that  any  of  the  valid  binding  laws 
of  the  state  are  inconsistent  with  another  law,  we  must  know 
and  hold  that  such  other  law  has  been  enacted,  and  that  it  is 
valid  and  binding.  This  must  be  so,  not  only  in  relation  to 
statutes,  but  also  in  relation  to  any  attempt  to  change  the  com- 
mon law. 

Without  pursuing  this  question  further,  in  my  opinion,  the 
proper  judicial  and  legal  construction  of  the  words,  "this  act," 
as  used  in  §  24  of  the  statute,  will  include  only  such  provisions 
of  the  act  as  are  constitutional.  And  as  there  will  remain 
nothing  in  the  act  inconsistent  with  the  provisions  of  the  Re- 
vised Statutes,  upon  which  most  of  the  counts  in  the  indictment 
are  founded,  it  follows  that  the  demurrer  is  not  well  taken. 
Some  of  the  counts  are  good,  and  the  demurrer  is  general.  We 
might  stop  here.  The  indictment,  however,  contains  some 
counts  in  which  the  averment,  "  in  a  quantity  less  than  five 
gallons,"  is  omitted.  The  counts  all  contain  the  averment  of 
sale  without  any  lawful  authority,  admission  or  allowance,  and 
without  being  licensed  thereto  or  therefor  according  to  law. 
Enough  has  been  said  to  show  that  sales  of  intoxicating  liquor 
in  quantities  exceeding  five  gallons  is  not  unlawful.  Those 
counts  in  which  the  allegations  of  sale  in  a  quantity  less  than 
five  gallons  are  omitted,  are  not  good, 

It  has  been  argued,  that  all  sales  in  quantities  less  than  five 
gallons  are  unlawful ;  and  that,  as  the  law  now  is,  there  is  no 
authority  to  license  the  sale.  This  latter  position  is  important, 
and  I  shall  briefly  consider  it.  As  we  have  already  seen,  the 
prohibition,  in  the  Revised  Statutes,  of  sales  in  quantities  less 
than  five  gallons,  is  not  unqualified.  The  sale,  "  without  hav- 
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ing  a  license  therefor,  granted  as  herein  directed,"  is  prohibited. 
The  statute  provided  a  licensing  system.  Is  that  system  abro- 
gated ?  It  is  claimed,  that  it  is  in  express  terms,  and  that  the 
effect  of  all  the  legislation,  and  the  decisions  of  the  court  of 
appeals,  is,  that  all  sales  in  quantities  less  than  five  gallons  are 
unlawful,  and  that  there  is  no  authority  anywhere  to  license  or 
permit  sales  in  small  quantities.  If  this  is  so,  a  result  has  cer- 
tainly been  produced  never  anticipated  by  the  legislature,  or 
any  man  in  the  state.  The  legislature,  in  the  act  of  1855,  un- 
dertook to  confer  the  right  to  sell  in  any  quantities  upon  cer- 
tain persons,  who  should  comply  with  the  provisions  of  the  act, 
as  specified  in  the  several  sections.  This  section  has  fallen  by 
the  decision  of  the  court  of  appeals. 

By  the  26th  section  of  this  act  it  is  declared,  that  "  no 
license  to  sell  liquor,  except  as  herein  provided,  shall  be  here- 
after granted."  This  provision  is  undoubtedly  clear  and  ex- 
press, and  would  require  no  construction  but  for  the  facts  aside 
from  itself. 

If  the  act  had  provided  for  granting  licenses,  then,  undoubt- 
edly, all  other  licenses  would  be  prohibited ;  but  it  turns  out 
that  the  act  contains  no  provisions  for  granting  licenses :  I 
mean,  of  course,  no  valid  provisions,  as  the  court  of  appeals 
have  held  that  those  sections  of  the  act  declaring  who  may  sell, 
and  under  what  circumstances,  are  void.  The  legislature  refer 
to  those  provisions  inaccurately  as  authorizing  licenses.  Their 
meaning  is  sufficiently  obvious  in  this  respect,  and  I  will  not 
remark  upon  the  inaccuracy.  But  as,  in  law,  no  provision  is 
made  in  the  act  authorizing  licenses,  or  sales  at  all  in  any 
quantity,  what  construction  shall  we  give  to  this  provision  of 
the  act? 

Shall  we  leave  out  the  exceptions,  and  read  it  thus :  "  No 
license  to  sell  liquor  shall  hereafter  be  granted."  No  one  can 
fail  to  see  that  this  would  be  directly  contrary  to  the  intention  of 
the  legislature.  The  great  leading  and  fundamental  rule  for  the 
construction  of  statutes  is  to  ascertain  the  intention  of  the  legis- 
lature. It  is  often  necessary  to  examine  with  care,  and  to  consider 
the  entire  act,  and  sometimes  previous  and  contemporaneous 
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legislation,  for  the  purpose  of  ascertaining  the  intentions  of  the 
legislature.  In  the  present  case,  the  intention  of  the  legisla- 
ture was  obvious  enough.  They  designed  to  substitute  a  new 
system  for  the  old  licensing  system — and  they  supposed  they 
had  ;  but  there  was  an  entire  failure  to  accomplish  the  object 
or  intention.  They  did  not  intend  to  abrogate  the  old  license 
system,  and  leave  nothing  in  its  place.  The  actual  intention 
of  the  legislature  has  failed,  and  cannot  be  carried  into  effect ; 
and,  in  my  opinion,  this  provision  in  relation  to  licenses  should 
be  held  to  be  nugatory. 

In  examining  wills,  if  the  intention  of  the  testator  cannot  be 
ascertained,  the  will  is  void  for  uncertainty.  So,  if  the  inten- 
tion is  ascertained,  but  it  violates  well  settled  rules  of  law  ;  or 
if  it  be  impossible  to  carry  the  intention  into  effect,  the  will  is 
void. 

In  the  present  case,  we  have  a  right  to  look  into  the  uncon- 
stitutional provisions  of  the  act  to  which  the  legislature  refer  in 
the  exception  in  §  25,  for  the  purpose  of  ascertaining  their  inten- 
tion, and  having  ascertained  it,  we  find  that  it  cannot  be  exe- 
cuted or  carried  into  effect.  I  submit,  that  the  whole  provi- 
sions affected  by  the  exception  must  fall.  (1  Seld.  409.) 

The  position  here  taken  may,  I  think,  derive  support,  by  way 
of  analogy,  by  reference  to  the  well  settled  rules  in  relation  to 
the  revocation  of  wills.  If  the  intention  of  the  testator  to  re- 
voke his  will  is  expressly  declared  in  an  instrument,  and  it  ap- 
pears that  such  intended  revocation  is  only  subservient  to  an- 
other purpose,  for  which  the  instrument  is  incompetent,  there 
will  be  no  revocation.  (7  Vcs.  379 ;  Williams  on  Executors,  title 
Revocation  of  Wills;  Restett  agt.  Moore,  2  Devereux  $  Battin, 
311 ;  Jones  agt.  Jones,  2  Devereux  Equity  R.  392 ;  Laughton 
agt.  Jitkyns,  1  Pick.  543 ;  Winsor  agt.  Pratt.  6  Eng.  Common 
Law,  303.) 

It  is  safer  to  adopt  this  course  than  to  speculate  as  to  what 
would  have  been  the  intention  of  the  legislature,  or  what  the 
legislature  would  have  declared  touching  licenses,  in  the  absence 
of  the  provisions  which  they  inserted  in  the  bill,  in  relation  to 
sales. 
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The  courts  have  no  power  to  legislate.  Their  province  is 
simply  to  declare  the  law,  as  legally  enacted  ;  and  if  the  legis- 
lature, for  any  cause,  has  failed  to  make  itself  understood,  or, 
being  understood,  its  intention  is  in  conflict  with  the  constitu- 
tion, the  courts  are  to  say  so,  and  the  attempted  legislation  is 
a  failure. 

I  repeat,  the  intention  of  the  legislature  is  clear  enough. 
They  say,  that  certain  persons  may  sell  liquor,  and  they  refer 
to  this  as  a  license,  and  then,  in  effect,  say  that  no  other  license 
shall  be  granted.  The  system  of  sales,  provided  by  the  legis- 
lature, was  a  nullity.  We  know  that  they  did  not  intend  to 
abolish  all  sales  in  quantities  less  than  five  gallons.  If  we  now 
hold,  as  the  effect  of  the  legislation,"  that  all  sales  in  quantities 
less  than  five  gallons  are  unconditionally  prohibited,  we  shall 
hold  in  direct  conflict  with  the  known  intention  of  the  legisla- 
ture, as  evinced  in  the  Revised  Statutes-  and  the  act  of  1855. 
This,  in  my  opinion,  would  be  judicial  legislation. 

I  think  we  should  hold  that  the  intention  of  the  legislature, 
touching  the  question  we  are  considering,  cannot  be  carried 
into  effect,  as  the  provisions  of  the  statutes,  evincing  that  in- 
tention, are  in  conflict  with  the  fundamental  law. 

In  my  opinion,  no  effect  can  be  given  to  that  part  of  §  25 
declaring,  that  "No  license  to  sell  liquor,  except  as  herein  pro- 
vided, shall  hereafter  be  granted."  The  result  is,  that  the  Re- 
vised Statutes  relating  to  licenses,  are  in  full  force.  The 
board  of  excise  may  grant  licenses,  and  all  sales  of  strong  or 
spirituous  liquors,  in  any  quantity  less  than  five  gallons  at  a 
time,  without  having  a  license  therefor,  granted  as  directed  in 
the  Revised  Statutes,  are  unlawful. 

The  demurrer  must  be  overruled,  and  there  must  be  judgment 
for  The  People  upon  those  counts  which  are  good,  as  herein 
declared.* 

*  NOTE. — This  opinion  has  been  published  in  some  of  the  newspapers  at  Buf- 
falo, and  has  fallen  under  the  observation  of  many  of  the  legal  profession  in 
western  New- York,  who,  it  is  understood,  very  generally  pronounce  it  correct 
and  sound. — REPORTER. 
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SUPREME  COURT. 
CORNELIUS  P.  SCHERMERHORN  agt.  ABRAHAM  I.  VAN  ALEN. 

When  a  new  trial  is  granted  upon  an  appeal  from  a  judgment  founded  on  the  re- 
port of  a  referee,  the  cause  should  be  retried  before  a  new  referee.  (This  ia 
adverse  to  the  practice  heretofore.) 

So  far  as  it  is  practicable,  it  is  better  that  the  same  judge,  though  he  decides 
nothing  but  questions  of  law,  and  his  errors  are  more  easily  corrected  than 
those  of  a  jury,  or  referee,  when  deciding  questions  of  fact  merely,  should  not 
Bet  iu  review  of  his  own  decisions. 

No  party  should  be  required  to  enter  upon  the  triol  of  an  issue  under  the  con- 
sciousness that,  besides  establishing  his  side  of  the  issue,  he  has  the  precon- 
ceived opinions  of  the  tribunal  before  whom  he  appears,  to  encounter 

Albany  Special  Term,  Dec.,  1854. 

MOTION  to  substitute  referee. 

The  action  was  brought  to  recover  for  services  rendered  by 
the  plaintiff  for  the  defendant,  as  an  attorney  and  counsellor  at 
law.  Various  issues  of  fact  having  been  joined  in  the  action, 
it  was  referred  to  David  S.  Cowles,  Esq.,  as  sole  referee,  to 
hear  and  determine  the  same.  The  cause  was  tried  before  the 
referee,  who  reported  in  favor  of  the  plaintiff.  The  judgment 
upon  the  report  was  reversed  upon  appeal,  and  a  new  trial 
awarded.  The  plaintiff  moved  that  another  referee  be  substi- 
tuted in  the.  place  of  Mr.  Cowles. 

JOHN  H.  REYNOLDS,  for  plaintiff". 
GEO.  W.'BuLKLEY^/br  defendant. 

HARRIS,  Justice.  The  referee,  it  is  conceded,  possesses  all 
the  requisite  qualifications  for  an  intelligent  discharge  of  the 
duties  of  the  office.  But  were  the  issue  to  be  tried  at  the  cir- 
cuit, however  well  qualified  he  might  be  in  other  respects,  the 
referee,  if  called  as  a  juror,  would  be  set  aside,  on  the  ground 
that  he  had  heard  the  proofs  in  the  case,  and  had  not  only 
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formed,  but  had  expressed  an  opinion  upon  the  very  questions 
to  be  tried. 

I  am  aware  that  this  objection  has  not  been  regarded  as  ten- 
able when  made  against  a  referee.  But  I  have  never  been  able 
to  see  any  good  ground  for  the  distinction.  It  is  true,  that  the 
referee  takes  the  place  of  a  court  as  well  as  a  jury.  This,  in- 
stead of  being  a  ground  for  requiring  the  referee,  after  having 
prejudged  the  case,  again  to  hear  and  determine  the  facts,  fur- 
nishes an  additional  reason  why  he  should  not  be  continued. 
So  far  as  it  is  practicable,  all  agree  that  it  is  better  that  the 
same  judge,  though  he  decides  nothing  but  questions  of  law, 
and  his  errors  are  more  easily  corrected  than  those  of  a  jury  or 
referee,  when  deciding  questions  of  fact  merely,  should  not  set 
in  review  of  his  own  decisions.  Every  experienced  lawyer 
knows  that  when  he  enters  upon  the  retrial  of  a  cause  before  a 
tribunal  that  has  already  pronounced,  a  decision  in  his  favor, 
upon  the  same  questions,  he  starts  with  a  decided  advantage. 
His  adversary  also  feels  that  he  has  not  only  to  sustain  his 
case,  but  has  also  to  overcome  the  impressions  made  upon  the 
mind  of  the  tribunal  by  what  has  already  transpired  in  the  cause. 
This  ought  not  to  be  so.  No  party  should  be  required  to  enter 
upon  the  trial  of  an  issue  under  the  consciousness  that,  besides 
establishing  his  side  of  the  issue,  he  has  the  preconceived  opin- 
ions of  the  tribunal  before  whom  he  appears,  to  encounter.  On 
the  contrary,  he  should  be  permitted,  to  feel  that  he  stands  upon 
an  equality  with  his  adversary,  before  a  tribunal  as  ready  to 
decide  every  question  in  his  favor  as  against  him.  Such  can- 
not always  be  the  case  where  a  retrial  is  had  before  the  same 
referee. 

This  question  derives  increased  importance  from  the  fact 
that,  in  the  present  state  of  the  practice,  so  large  a  proportion 
of  the  suits,  in  which  issues  are  joined,  are  tried  before  referees. 
I  am  convinced,  from  my  own  experience  and  observation,  that 
the  ends  of  justice  will  be  better  promoted  by  allowing  either 
party,  if  he  desires  it,  when  a  new  trial  is  granted  upon  an  ap- 
peal from  a  judgment  founded  on  the  report  of  a  referee,  to 
have  the  cause  tried  before  a  new  referee. 
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Entertaining  these  views,  I  shall  in  this,  and  in  similar  cases 
where  the  question  is  referred  to  the  exercise  of  my  own  judg- 
ment, direct  that  the  new  trial  be  had  before  a  new  referee. 

No  costs  should  be  allowed  upon  the  motion  to  either  party. 


SUPREME  COURT. 
JOSEPH  WOLF  agt.  CHARLES  E.  H- 


The  right  of  set-off,  when  a  chose  in  action  is  assigned,  as  it  existed  against  the 
assignor  at  the  time  of  the  assignment  or  transfer,  cannot  be  set  up  as  a  coun- 
ter-claim, (which  is  limited  to  the  parties  to  the  record,)  is  not  embraced 
within  its  terms,  and  is  excluded  by  the  statute.  It  remains  a  subsisting  right, 
and  must  be  set  up  as  a  defence. 

Ontario  Special  Term,  Aug.  1856. 

MOTION  to  strike  out  part  of  answer  as  frivolous,  and  for 
judgment. 

Action  on  a  promissory  note  of  $100,  dated  Sept.  12,  1854, 
payable  to  Benjamin  F.  Salisbury,  or  order,  on  the  first  of  April, 
1855,  and  transferred  to  plaintiff.  The  answer  admits  the 
making  of  the  note,  and  sets  up  an  offset,  before  note  fell  due, 
against  Salisbury,  the  payee,  before  transfer  of  the  note,  and 
that  same  was  transferred  after  it  fell  due,  in  the  sum  of  $15, 
for  services  rendered  to  said  Salisbury. 

S.  W.  SALISBURY,  for  plaintiff'. 
H.  V.  R.  MALLORY,./br  defendant. 

E.  DARWIN  SMITH,  Justice.  This  motion  is  made  upon  the 
assumption  that  the  claim  in  the  answer  to  set  off  the  $15,  not 
being  against  the  plaintiff  on  the  record,  is  not  valid  as  a  coun- 
ter-claim— under  §  150  of  the  Code.  The  counter-claim  of 
that  section  must  be  against  the  plaintiff,  and  this  set-off  cannot 
of  course,  as  a  counter-claim,  be  allowed  for  that  reason.  The 
Revised  Statutes  (Vol.  2d}  354,  sub.  9)  gives  a  right  of  set-off 
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of  such  claims  as  the  one  set  up  in  this  answer ;  and  this  right 
of  set-off  is  retained  in  §  112  of  the  Code. 

A  set-off  in  a  case  like  the  present,  can  only  be  made  available 
as  "a  statement  of  new  matter  constituting  a  defence  under  §  149." 
At  the  time  when  this  note  was  transferred,  the  defendant  had 
an  offset  against  it  to  the  extent  of  $15.  This  must  be  regarded 
as  a  defence  pro  tanto,  like  a  partial  payment  or  recoupment. 
The  defence  mentioned  in  the  second  subdivision  of  §  149,  does 
not  mean  a  complete  defence  in  bar,  like  a  plea  in  bar  under  the 
old  system.  The  answer  is  rather  to  be  like  the  answer  in 
chancery,  and  may  consist  of  many  particulars,  constituting, 
together  or  separately,  a  defence  in  whole  or  in  part.  (See 
Houghton  agt.  Townsend,  8  Howard,  441 ;  6  id.  433  and  420.) 

The  counter-claim  of  the  Code  is  a  new  invention.  Its  pre- 
cise force  and  meaning  is  to  be  fixed  by  judicial  decisions.  It 
obviously  includes  recoupment  and  a  set-off,  as  between  the 
parties  to  the  record,  and  something  more.  It  is  the  set-off  of 
the  Revised  Statutes,  together  with  the  set-off  of  courts  of 
equity,  and  yet  something  more.  It  embraces  all  sorts  of 
claims  which  a  defendant  may  have  against  a  plaintiff,  in  the 
nature  of  a  cross  action  or  demand,  or  for  which  a  cross  or  sep- 
arate action  would  lie,  within  the  limitations  or  restrictions  con- 
tained in  §  150. 

Counter-claim  is  the  opposite  of  claim.  The  plaintiff  makes 
a  claim  in  his  complaint  against  the  defendant.  The  defend- 
ant, besides  his  defence,  makes  a  counter-claim  against  the 
plaintiff.  The  claims  are  of  cross-demands,  as  said  by  Judge 
HARRIS  in  12  Howard,  310,  and  must,  from  the  force  of  the 
terms,  be  limited  to  the  parties  to  the  record,  aside  from  the 
restriction  of  §  150. 

The  right  of  set-off,  when  a  chose  in  action  is  assigned,  as  it 
existed  against  the  assignor  at  the  time  of  the'  assignment  or 
transfer,  cannot  therefore  be  set  up  as  a  counter-claim,  is  not 
embraced  within  its  terms,  is  excluded  by  the  statute.  It  re- 
mains a  subsisting  right,  and  must  be  set  up  as  a  defence. 

The  right  to  offset  the  $15,  set  up  in  the  answer,  is  so  far  a 
defence  in  this  suit,  and  this  motion  must  be  denied. 
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SUPREME  COURT. 
STEPHEN  G.  WOOD  agt.  ROBERT  CHEW  and  others. 

Where  a  farm  is  advertised  in  the  newspapers  for  sale,  and  a  particular  descrip- . 
tion  of  it  is  given,  a  purchaser,  relying  on  the  advertisement  and  the  assur- 
ances of  the  owner,  that  the  premises  are  all,  and  even  better  than  is  repre- 
sented by  the  advertisement,  is  entitled  to  have  whatever  difference  there  may 
be  in  the  value  of  the  farm  as  described  in  the  advertisement  and  as  it  actu- 
ally was  at  the  time  of  the  sale,  credited  to  him  as  a  payment  on  the  purchase 
money  for  it,  as  of  the  date  of  the  sale,  to  be  ascertained  by  a  reference. 

Where  an  assignee  of  the  bond  and  mortgage,  given  for  the  purchase  money  of 
such  premises,  was  informed  before  purchasing  the  security  that  the  mortgagor 
claimed  a  deduction  from  their  amount,  on  account  of  the  deficiency  in  the 
value  of  the  premises,  as  not  corresponding  with  the  advertisement;  and  that 
if  the  assignee  paid  over  a  certain  sum  for  such  securities,  he  did  so  at  his  own 
risk,  the  assignee,  on  foreclosure  of  the  mortgage,  was  limited  in  his  recovery 
to  trie  sum  thus  restricted  by  the  mortgagor. 

The  value  of  a  dower  right  in  premises  sold  on  representation  of  giving  a  perfect 
title,  will  be  deducted  from  the  purchase  money,  on  foreclosure  of  the  mort- 
gage, for  the  same,  where  it  appears  that  the  grantor  had  a  lawful  wife  living 
in  England,  although  a  woman  here  he  called  his  wife  joined  in  the  execution 
of  the  deed  with  him  as  his  wife. 

New-York  Special  Term,  Sept.,  1856. 

IN  the  winter  of  1851,  Peter  Walker  was  the  owner  of  a 
farm  at  Summer  Hill,  Middlesex  county,  New-Jersey  :  he  was 
desirous  to  make  sale  of  it,  and,  on  the  7th  of  February  in  that 
year,  caused  the  same  to  be  advertised  in  several  of  the  New- 
York  newspapers. 

This  advertisement  fell  under  the  notice  of  the  wife  of  the 
defendant  Chew,  and  she,  knowing  his  wish  to  purchase  a  place 
similar  to  the  one  advertised,  near  the  city  of  New-York,  upon 
which  a  relative  could  reside,  cut  the  advertisement  from  the 
paper,  and  sent  it  to  him — he,  at  that  season  of  the  year,  resid- 
ing at  Alexandria,  in  the  state  of  Louisiana,  and  his  wife  being 
in  the  city  of  New-York. 

In  reply  to  this  lelter  of  his  wife,  the  defendant  Chew  au- 
thorized her  to  purchase  the  place  for  the  price  asked  for  it, 


NEW-YORK  PRACTICE  REPORTS.  87 

Wood  agt.  Chew  and  others. 

($7,000,)  provided  it  corresponded  with  the  advertisement  sent 
to  him. 

The  substance  of  this  letter  being  stated  to  Walker,  he  replied 
that  the  farm  was  everything  stated  in  the  advertisement,  and 
even  more.  Mrs.  Chew  thereupon  purchased  the  place,  agree- 
ing to  give  therefor  the  sum  of  $7,000 ;  fifteen  hundred  dollars 
of  the  purchase  money  to  be  paid  in  cash,  a  mortgage  on  the 
farm  of  $2,000  assumed  by  the  purchaser,  and  defendant  Chew 
gave  his  bond  and  mortgage  for  the  balance,  $3,500. 

Walker  thereupon  executed,  with  the  woman  he  represented 
to  be  his  wife,  a  full  covenant  deed  to  defendant  Chew,  subject 
to  these  mortgages,  and  Mrs.  Chew,  on  behalf  of  her  husband, 
took  possession.  He  did  not  come  north,  or  see  the  property 
till  July  following,  when  he  alleged  that  the  property  was  not 
of  the  character  described  in  the  advertisement,  and  that  the 
woman  signing  the  deed  was  not  the  wife  of  Walker ;  that  a 
former  wife  was  still  living  in  England. 

On  the  18th  of  November,  1851,  Walker  being  about  to  assign 
this  bond  and  mortgage  to  the  plaintiff,  he  called  on  Mrs.  Chew, 
at  her  house  in  New- York.  Mrs.  Chew  there  stated  to  the 
plaintiff,  that  th6  defendant  Chew  chimed  deductions  from  the 
mortgage,  but  that  it  would  be  safe  for  him  to  advance  Walker 
$'1,700;  that  if  he  went  beyond  that  amount,  it  must  be  at  his 
own  risk. 

That  thereupon  plaintiff  advanced  to  Walker  the  sum  of 
$1,700,  and  took  an  assignment  of  the  bond  and  mortgage,  to 
secure  him  that  sum. 

On  the  IGlh  of  February,  1852,  the  plaintiff  advanced  the 
further  sum  of  $200  to  Walker,  and  took  a  further  assignment 
of  the  bond  and  mortgage  to  secure  that  sum. 

Walker  having  died  since  this  suit  was  commenced,  it  has 
been  revived  against  Catharine  Walker,  who  has  been  appointed 
administratrix,  and  who  joined  in  the  deed  with  Walker  to  de- 
fendant Chew. 

This  suit  is  brought  on  the  bond  to  secure  the  $3,500,  and 
since  it  commenced  the  whole  sum  secured  by  it  has  become 
due. 
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The  plaintiff  claims  to  recover  for  himself  the  two  sums  ad- 
vanced, with  interest,  to  Walker,  and  the  balance  secured  by 
the  bond  for  Mrs.  Walker,  the  administratrix. 

The  defendant  Chew  claims  a  deduction  from  the  bond,  for 
the  difference  in  the  value  of  the  premises,  as  they  truly  were, 
and  what  they  were  represented  to  be ;  and  also  for  the  value 
of  the  dower  interest  of  the  real  Mrs.  Walker,  whose  dower  in 
the  premises  has  not  been  released. 

B.  T.  KISSAM,  for  plaintiff1. 
WM.  S.  SEARS,  for  defendant. 

DA  VIES,  Justice.     There  can  be  no  doubt,  in  my  mind,  that 

the  defendant  Chew  was  entitled  to  have  a  farm  of  the  charac- 

» 

ter  described  in  the  advertisement.  Upon  the  faith  of  that  the 
farm  was  purchased,  and  this  was  well  known  to  WTalker,  and 
he  was  willing  to  stand  by  it. 

The  proof  certainly  shows  that,  in  several  important  particu- 
lars, the  farm  did  not  correspond  with  the  advertisement.  I 
allude  particularly  to  the  number  and  condition  of  the  peach- 
trees,  the  extent  and  quality  of  the  fences,  the  extent  and  con- 
dition of  the  vineyard,  the  condition  and  quality  of  the  house, 
and  other  particulars  not  so  important. 

Walker  also  undertook  to  give  to  the  defendant  Chew  a  per- 
fect title,  subject  only  to  the  mortgage  of  $2,000.  This,  un- 
deniably, he  has  not  done,  as  it  is  still  subject  to  the  dower 
right  of  his  wife,  still  living  in  England.  The  existence  of 
such  wife  is  clearly  made  out,  both  by  Walker's  own  statement, 
and  by  her  evidence,  and  that  taken  under  the  commission 
issued  in  this  cause. 

I  think  the  plaintiff  is  clearly  entitled  to  the  amount  advanced 
to  Walker  on  the  18th  of  November,  1851,  with  interest. 

I  am  of  opinion,  also,  that  the  defendant  Chew  is  entitled  to 
have  the  dower  right  of  Mrs.  Sarah  Walker  calculated  upon 
the  principles  applicable  to  such  cases,  and  to  an  injunction 
order,  restraining  the  collection  of  that  amount  upon  the  bond 
given  by  him,  during  the  lifetime  of  said  Sarah  Walker.  Such 
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amount,  however,  to  be  paid  to  the  administratrix  of  said  Peter 
Walker,  or  whoever  may  hold  said  bond  and  mortgage,  on  the 
production  and  delivery  of  a  duly  executed  release  of  dower  by 
said  Sarah  Walk'er  to  the  defendant  Chew,  properly  acknowl- 
edged, to  entitle  it  to  be  recorded. 

Whatever  difference  there  may  be  in  the  value  of  said  farm, 
as  described  in  said  advertisement,  and  as  it  actually  was  at  the 
time  of  said  sale,  I  think  the  defendant  Chew  is  entitled  to 
have  deducted  from  said  bond,  or  rather,  to  have  credited  as  a 
payment  on  it,  as  of  its  date.  The  amount  of  such  credit  must 
be  ascertained  by  a  reference  ;  and  if  the  parties  cannot  agree 
upon  a  referee,  the  court  will  appoint  one. 

In  any  contingency,  the  plaintiff  is  entitled  to  recover  of  the 
defendant  Chew,  the  sum  of  $1,700,  and  interest,  from  Novem- 
ber 18,  1851,  and  the  costs  of  this  suit. 


'"+™ 

SUPREME  COURT. 
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WILLIAM  S.  SHUFELT  agt.  GEORGE  H.  POWER  and  others. 


Where  a  party  is  under  a  stay  of  proceedings  by  his  opponent,  for  the  return  of 
a  commission,  he  is  not  entitled  to  a  calendar  fee  ($10)  for  every  circuit  at 
which  the  cause  is  noticed  for  trial,  and  reached  during  the  stay.  [/£  would 
seem  that,  as  a  general  rule,  he  ought  to  be;  for  if  the  commission  might 
be  returned,  after  service  of  notice  of  trial,  in  time  to  try  the  cause,  it  should 
be  in  readiness  for  trial.  —  REPORTER.] 

To  entitle  a  party  to  this  fee,  it  must  appear,  not  only  that  the  cause  has  been 
regularly  put  upon  the  calendar,  but  also  that  it  has  been  postponed,  or  has 
not  been  reached.  A  stay  of  proceedings  is,  in  no  proper  sense,  a  postpone- 
ment of  the  cause  —  that  has  reference  to  something  occurring  at  the  circuit, 
which  has  the  effect  to  delay  the  trial. 

Columbia  Special  Term,  Jlpril,  1856. 
MOTION  for  retaxation  of  costs. 

The  cause  being  at  issue  as  to  two  of  the  defendants,  an 
order  was  made,  upon  motion  of  the  defendants  who  had  ap- 
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peared  in  the  action,  for  a  commission  to  examine  the  third 
defendant,  who  resided  in  Michigan.  The  order  was  made  in 
September,  1854,  with  a  stay  of  proceedings  until  the  return  of 
the  commission.  The  commission  was  returned  in  June,  1855. 
Three  circuits  were  held  in  the  county  where  the  venue  was 
laid,  between  the  time  of  making  the  order  and  the  return  of 
the  commission,  at  each  of  which  the  cause  was  noticed  for 
trial  by  the  plaintiff  and  put  upon  the  calendar. 

The  cause  was  tried  in  January,  1856.  The  plaintiff,  having 
obtained  a  verdict,  claimed  to  be  allowed,  upon  the  taxation  of 
costs,  a  fee  of  $10,  as  a  calendar  fee  for  each  of  the  circuits  at 
which  the  cause  had  been  noticed,  pending  the  order  to  stay 
proceedings.  These  items  were  objected  toby  the  counsel  for 
defendants,  but  allowed  by  the  clerk,  and  inserted  in  the  judg- 
ment. The  defendants  moved  for  a  retaxation. 

JOHN  GAUL,  JR.,  for  plaintiff. 
DAVID  S.  COWLES,  for  defendants. 

HARRIS,  Justice.  The  plaintiff's  counsel  insists  that  he  had 
a  right,  notwithstanding  the  order  staying  his  proceedings,  to 
notice  the  cause  for  trial,  and  put  it  upon  the  calendar,  so  that 
he  might  be  in  a  situation  to  try  it,  in  case  the  commission 
should  be  returned.  Perhaps  this  is  so,  though  I  am  not  pre- 
pared to  say  this  would  be  allowable.  Yet,  if  so,  there  is  an- 
other objection  to  the  allowance  of  calendar  fees  during  the 
operation  of  the  order  staying  proceedings. 

To  entitle  a  party  to  this  fee,  it  must  appear  not  only  that 
the  cause  has  been  regularly  put  upon  the  calendar,  but  also 
that  it  has  been  postponed^  or  has  not  been  reached.  It  is  not 
pretended  that  the  cause  was  not  reached  as  often  as  it  was  put 
upon  the  calendar.  It  was  not  tried  because  the  plaintiff  was 
not  in  a  condition  to  try  it :  he  was  under  an  order  staying 
his  proceedings.  Nor  was  this  stay,  in  any  proper  sense  of  the 
term,  a  postponement  of  the  trial.  The  term,  "postponed,"  as 
used  in  the  8th  subdivision  of  the  306th  section  of  the  Code, 
evidently  has  reference  to  somevning  occurring  at  the  circuit, 
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which  has  the  effect  to  delay  the  trial.  When,  by  the  order  of 
the  court,  or,  perhaps,  by  the  agreement  of  the  parties,  a  cause, 
which  might  otherwise  have  been  tried,  is  put  over  the  circuit, 
the  party  ultimately  successful  will  be  entitled  to  the  circuit 
fee  allowed  by  this  section  of  the  Code,  unless  some  order  or 
agreement  to  the  contrary  has  been  made  by  the  court  or  the 
parties.  In  this  case,  the  cause,  even  if  properly  on  the  calen- 
dar, was  not  postponed  at  the  circuit,  nor  is  it  pretended  that 
it  was  not  reached.  The  circuit  fees  were,  therefore,  improp- 
erly allowed. 

An  order  must  be  entered  deducting  $30  from  the  costs,  as 
taxed  by  the  clerk.  Neither  party  is  entitled  to  costs  upon 
this  motion. 


SUPREME  COURT. 

ERPSTEIN  agt.  BERG,  KRAHE  &  ELSRAER. 

In  an  action  for  the  possession  of  personal  property,  (furniture,)  which  was 
alleged  to  have  been  deposited  with  one  of  the  defendants  for  sale  at  retail, 
and  thai,  after  payment  of  the  costs  and  expenses,  the  profits  were  to  be  equally 
divided  between  him  and  the  plaintiff,  and  that  the  defendant,  after  refusing 
to  sign  an  agreement  to  that  effect  with  the  plaintiff,  sold  out  the  furniture  in 
fraud  of  the  plaintiff's  rights,  to  other  persons,  (defendants,)  who  purchased 
and  took  possession,  with  full  knowledge  of  the  plaintiff's  title, 

Held,  that  the  plaintiff  was  entitled  to  an  injunction  to  restrain  the  defendants 
from  interfering  with  the  property,  or  transferring,  or  incumbering  it  pending 
the  action. 

New-York  Special  Term,  Sept.,  1856. 

THE  complaint  in  this  action  is  to  recover  the  possession  of 
certain  personal  property  therein  mentioned,  and  praying  the 
aid  of  this  court  by  way  of  injunction,  to  restrain  the  defendants 
from  interfering  therewith,  or  transferring  or  incumbering  the 
same. 
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On  the  complaint  and  affidavit  annexed,  an  injunction  was 
granted,  and  a  motion  is  now  made  to  vacate  it. 

In  the  complaint  it  is  alleged  that  the  plaintiff  deposited  with 
the  defendant  Berg  a  quantity  of  cabinet  furniture  for  sale  at 
retail,  and  that  after  payment  of  the  cost  and  expenses,  the 
profits  were  to  be  equally  shared  between  them.  That  about 
the  first  of  August  last,  plaintiff  called  on  Berg  to  sign  an 
agreement  to  constitute  them  partners,  provided  Berg  would 
give  security ;  that  Berg  declined  this,  and  immediately  sold 
out  the  furniture  to  defendant  Krahe,  who  purchased  with  full 
knowledge  that  Berg  had  no  title,  and  that  this  was  done  to 
cheat  the  plaintiff  out  of  his  property.  That  defendants  Berg 
and  Krahe,  put  the  defendant  Elsraer  into  possession,  and  that 
all  of  the  defendants  knew  of  plaintiff's  rights. 

S.  HIRSCH  &  JNO.  ANTHON,  for  defendants. 
J.  0.  ROBINSON,  for  plaintiff. 

DAVIES,  Justice.  It  is  earnestly  contended,  on  the  part  of 
the  defendants,  that  the  plaintiff  has  an  adequate  remedy  at 
law,  and  that  therefore  the  equitable  powers  of  this  court  should 
not  be  invoked.  The  case  of  Jlvery  agt.  Smith,  (2  Com.  p.  60,) 
is  an  authority  under  the  old  system  of  practice,  that  a  party 
might  resort  to  either  a  court  of  law  or  equity. 

But  the  distinction  between  courts  of  law  and  equity,  which 
so  long  prevailed  in  our  system  of  jurisprudence,  has  been 
abolished  by  the  Code. 

The  inquiry  is  not  now  whether  the  relief  demanded  is  ac- 
cording to  principles  of  equity  or  the  common  law  practice,  but 
simply  whether  the  party  is  entitled  to  it  (the  injunction)  by 
reason  of  the  acts  complained  of  producing  an  injury  to  him. 

In  Furniss  agt.  Brown,  (8  How.  Prac.  Rep.  59,)  it  was  held, 
that  when  the  action  was  for  the  recovery  of  the  possession  of 
personal  property,  an  injunction  under  the  Code  might  stand  in 
aid  of  that  action — it  appearing  that  the  plaintiff  is  entitled  to 
it  by  reason  of  the  injury  to  him. 

I  am  satisfied,  from  the  affidavits  submitted  to  me,  that  the 
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plaintiff  was  the  owner  of  the  furniture  in  the  store  of  defend- 
ant Berg,  and  that  such  ownership  was  well  known  to  both 
defendants,  Berg  and  Krahe  ;  that  the  pretended  sale  from  Berg 
to  Krahe  was  made  in  fraud  of  the  rights  of  the  plaintiff,  and 
so  kno\vn  to  both  of  said  defendants ;  and  that  the  title  of  the 
plaintiff  to  said  furniture  has  not  been  divested. 

I  am  therefore  of  the  opinion  that  the  injunction  should  be 
retained,  until  the  trial  of  this  cause,  in  aid  of  the  plaintiff's 
action,  and  that  the  motion  to  vacate  the  injunction  order  should 
be  denied,  with  $10  costs. 


SUPREME  COURT. 

STEPHEN  A.  MARSTON,  appellant,  agt.  HARRISON  JOHNSON, 
respondent. 

A  referee,  who  has  reported  his  decision  in  an  action,  ought  not  to  be  required 
to  make  a  further  report  on  the  evidence  taken  at  the  trial,  in  amendment  of, 
or  in  addition  to,  the  report  made  by  him,  upon  a  question  of  fact  not  specific- 
ally raised  by  the  pleadings. 

The  court  will  not  set  aside  a  judgment  for  the  mere  purpose  of  relieving  a  party 
from  the  loss  of  the  remedy  by  appeal,  although  from  no  fault  or  neglect  on 
his  part. 

Monroe  General  Term,  Sept.,  1856. 

T.  R.  STRONG,  WELLES  and  E.  DARWIN  SMITH,  Justices. 

APPEAL  from  an  order  at  special  term,  setting  aside  a  judg- 
ment on  a  report  of  a  referee  on  terms,  and  directing  a  further 
report. 

N.  T.  STEPHENS,  for  appellant. 
G.  RATHBUN,  for  respondent. 

By  the  court — T.  R.  STRONG,  Justice.  It  does  not  appear 
by  the  papers  on  the  appeal,  that  the  question  upon  which  the 
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referee  is  directed  by  the  order  at  special  term  to  make  a  re» 
port  on  the  evidence  taken  at  the  trial,  in  amendment  of,  or  in 
addition  to,  the  report  made  by  him,  is  specifically  raised  by 
the  pleadings;  and  if  it  is  not,  there  is  no  necessity  for  such 
further  report,  and  it  ought  not  to  be  required.  The  fact  to 
which  the  question  relates  can  then  be  important  only  as  evi- 
dence upon  some  issue  actually  made  ;  and  the  issue  being  re- 
ported upon  in  due  form,  in  case  a  review  is  d'esired,  the  fact, 
like  all  other  facts  which  are  mere  evidence,  must  be  brought 
before  the  court  in  another  manner. 

Where  a  referee  has  passed  upon  all  the  issues  formed  by  the 
pleadings,  so  far  as  is  material  to  a  decision  of  the  cause,  stat- 
ing the  general  facts  found  in  respect  to  them  and  his  conclu- 
sions of  law  separately,  he  has  discharged  his  whole  duty  in 
respect  to  form.  If  his  general  facts  are  not  warranted  by,  or 
are  contrary  to,  evidence,  the  remedy  of  the  party  aggrieved 
for  presenting  the  error  is,  by  making  a  case  within  ten  days 
after  notice  of  the  judgment.  (Code,  §§  272,  268.  See  Lakin 
agt.  The  New-York  if  Erie  Railroad  Co.,  11  How.  413.) 

The  judgment,  being  regular,  coulu  not  be  set  aside  for  the 
mere  purpose  of  relieving  the  defendant  from  the  loss  of  the 
remedy  by  appeal,  although  from  no  fault  or  neglect  on  his 
part.  (^Humphrey  agt.  Chamberlain,  1  Reman,  274.) 

If  the  notice  served,  of  the  judgment,  is  insufficient — and 
whether  it  is  or  not,  the  court  do  not  now  consider — it  is  still 
in  time  to  make  a  case  and  appeal. 

The  order  appealed  from  must  be  reversed,  with  ten  dollars 
costs. 
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SUPREME  COURT. 

ST.  MARKS  FIRE  INSURANCE  COMPANY  agt.  HARRIS. 

In  an  action  for  the  foreclosure  of  a  mortgage  by  an  assignee,  the  answer  au 
mitted  all  of  the  allegations  of  the  complaint,  except  the  recording  of  the  mort- 
gage, and  of  the  assignment,  and  also  claimed  that  the  mortgagee  should  have 
been  made  a  party,  because  he  had  guarantied  the  payment  of  the   bond  and 
mortgage. 

Held,  that  these  were  matters  which  raised  no  issues  available  by  the  defendant, 
and  were  no  impediment  to  the  plaintiff's  recovery. 

New-York  Special  Term,  March,  1856. 

SPEIR  &  NASH,  for  plaintiff's. 
CHAUNCEY  SHAFFER,  for  defendant. 

DAVIES,  Justice.  The  complaint  is  filed  to  foreclose  a  mort- 
gage, given  by  defendant  to  one  Dennis  H;irris,  and  by  him  as- 
signed to  the  plaintiffs.  The  answer  admits  all  the  allegations 
of  the  complaint,  except  the  recording  of  the  mortgage,  and  of 
the  assignment;  and  also  claims  that  Dennis  Harris,  by  the  as- 
signment to  the  plaintiffs,  guarantied  the  payment  of  the  bond 
and  mortgage,  and  that  he  is  liable  for  any  deficiency,  and 
therefore  a  proper  party. 

A  motion  is  now  made  on  behalf  of  the  plaintiffs  for  judg- 
ment, on  account  of  the  frivolousness  of  the  answer. 

The  denial  of  the  recording  of  the  mortgage  and  assignment, 
presents  an  immaterial  issue  in  this  case.  It  is  of  no  moment 
to  the  defendant  whether  they  were  recorded  or  not ;  and  his 
denial  of  the  fact  raises  no  issue  which  is  an  impediment  to  the 
plaintiffs'  recovery.  The  same  may  be  said  as  to  the  new  mat- 
ter set  up  in  relation  to  Dennis  Harris.  It  docs  not  follow  that 
because  he  has  covenanted  to  pay  any  deficiency  arising  upon 
the  sale  of  the  mortgaged  premises,  that  therefore  he  is  a  ne- 
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k  Erratum — for  Vol.  xii. 

cessary  party  in  a  suit  to  foreclose  the  defendant's  equity  of 
redemption  therein.     I  think  clearly  he  is  not. 

Judgment  must,  therefore,  be  given  for  the  plaintiffs,  accord- 
to  the  prayer  of  the  complaint,  notwithstanding  the  answer. 


[  ERRATUM— For  Vol.  XII.,  ante.  ] 

A  perplexing  typographical  error,  or  omission,  occurs  in  the 
head-note  to  the  case  of  Calligan  agt.  Mix,  Vol.  XII. ,  ante 
page  495,  which  exactly  reverses  the  decision  of  the  court — by 
the  omission  of  the  word  "not"  after  the  word  "will"  in  ihe 
last  line  but  one.  The  error  was  discovered  too  late  to  correct 
it  in  that  volume.  The  head-note  should  read  as  follows  : — 

Where  the  return  of  a  justice  of  the  peace  does  not  show  evidence  sufficient  to 
sustain  the  judgment;  and  where  the  justice  does  not  certify  that  his  return 
contains  all  the  evidence,  SfC.,  given  and  had  before  him;  the  appellate  court 
will  not,  in  support  of  the  judgment,  presume  that  there  was  other  and  suffi- 
cient evidence  given  to  warrant  the  judgment 


NEW  /ORK  PRACTICE  REPORTS.  97 

Van  Benschoten  agt.  Yaple. 

SUPREME  COURT. 
WILLIAM  H.  VAN  BENSCHOTEN  agt.  JOHN  J.  YAPLE. 

The  court  of  appeals,  in  Bush  agt.  Prosser,  (1  Kern.  347,)  has  settled  the  law 
of  pleading  and  evidence  in  actions  of  slander  and  libel,  as  follows: — That, 
in  all  r.ases  of  libel  or  slander,  a  defendant  may  allege  in  his  answer,  and 
prove,  with  any  defence  he  may  have,  or  without  any  defence  at  all,  miti- 
gating circumstances;  and  that  facts  tending  to  prove  the  truth  of  the  charge 
are  now  to  be  regarded  as  mitigating  circumstances.  (See,  also,  Bisbey  agt 
Shaw,  2  Kern.  67.) 

It  is  conceded  that,  under  the  Code,  the  law,  as  thus  established,  is  as  it  ought 
to  be ;  but  the  difficulty  seems  to  be  to  ascertain  by  what  process  so  great  an 
improvement  could  be  made  out  of  the  simple  provision  that  "  a  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances,  to  reduce  the  amount  of  damages;  and 
whether  he  prove  the  justification  or  not,  he  may  give  in  evidence  the  miti- 
gating circumstances."  (Code,  §  105  ) 

An  allegation,  in  substance,  that  the  plaintiff  has  the  reputation  of  being  a  thief, 
is  irrelevant,  and  will  be  stricken  out  on  motion ;  because,  evidence  of  a  gen- 
eral rep:rt,  that  the  plaintiff  had  been  guilty  of  the  crime  imputed  to  him,wai 
never  admissible  in  this  state,  although  evidence  of  the  general  character  ol 
the  plaintiff,  to  mitigate  damages,  may  be  given  in  all  cases. 

If  the  facts  alleged  are  inadmissible  as  evidence,  the  pleading  itself  is  of  conrw 
irrelevant. 

Albany  Special  Term,  Aug.,  1855. 

MOTION  to  strike  out,  &c. 

The  complaint  is  for  slander.  The  charge  stated  is,  that  the 
plaintiff  had  stolen  the  defendant's  hay.  The  defendant,  in  his 
answer,  denied  the  allegations  in  the  complaint ;  and,  for  a 
second  defence,  it  stated,  "  that,  on  the  16th  day  of  July,  1855. 
and  for  several  years  prior  thereto,  at  the  town  of  Fallsburgh- 
in  the  county  of  Sullivan,  in  the  neighborhood  where  the  plain 
tiff  has  resided,  and  still  continues  to  reside,  he,  the  plaintiff 
had,  and  still  has  and  possesses  the  character  and  reputation  of 
being  addicted  to  stealing,  and  of  having  been,  on  divers  times 
and  occasions,  at  the  place  aforesaid,  guilty  of  the  crimes  which 
the  plaintiff  in  his  complaint  alleges  the  defendant  intended  to 

VOL.  XIII.  7 
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impute  to  him,  the  plaintiff,  to  wit,  the  crime  of  larceny.  And 
the  defendant  avers,  that  whatever  he,  the  defendant,  has  ut- 
tered and  spoken  of  and  concerning  the  plaintiff,  and  which  is 
referred  to  in  the  plaintiff's  complaint,  was  uttered  and  spoken 
without  any  malice  towards  the  plaintiff,  and  without  any  de 
sign  by  him,  the  defendant,  to  injure  or  defame  the  plaintiff." 

This  second  defence  the  plaintiff  moved  to  strike  out,  on  the 
ground  that  it  is  "'  impertinent,  irrelevant  and  redundant,  and 
as  not  constituting  a  defence,  and  as  being  improper  in  mitiga- 
tion of  damages." 

H.  R.  Low,  for  plaintiff. 

S.  0.  SHEPARD,/br  defendant. 

HARRIS,  Justice.  I  have  repeatedly  taken  up  the  papers  in 
this  case  for  the  purpose  of  deciding  this  motion,  and  have  as 
often  laid  them  aside,  for  the  reason  that  I  found  it  no  easy 
thing  to  satisfy  myself  how  the  court  of  appeals  had  finally 
settled  the  rules  of  pleading  and  evidence  in  actions  like  this. 

In  Bush  agt.  Prosser,  (1  Kern.  347,)  the  defendant,  in  an  ac- 
tion for  slander,  had,  in  his  answer,  set  up,  by  way  of  defence^ 
a  state  of  facts  tending  to  showr  the  truth  of  the  charge,  but  con- 
fessedly falling  short  of  a  justification.  Upon  the  trial  he  had 
offered  to  prove  the  allegations  in  his  answer.  The  evidence 
was  excluded  at  the  circuit.  This,  then,  was  the  point  in  judg- 
ment before  the  court  of  appeals.  And  it  was  held,  that  now 
a  defendant  may,  without  either  denying  that  he  made  the 
charge  alleged,  or  professing  to  justify  himself  for  having  made 
it,  plead  and  prove  a  state  of  facts  to  show  that  the  wrong  he 
has  committed  is  not,  really,  as  bad  as  it  might  otherwise  seem. 
Such  a  pleading,  as  every  lawryer  will  agree,  is  an  anomalous 
thing.  The  very  first  idea  we  get  of  a  pleading  on  the  part  of 
a  defendant,  whether  it  be  called  a  plea  or  an  answer,  is,  that 
it  must  contain  something  that  will  either  wholly  or  partially 
defeat  the  plaintiff's  cause  of  action.  This  is,  indeed,  the  very 
definition  of  a  defence.  It  is  a  full  defence  when  it  meets  the 
whole  cause  of  action,  and  partial,  when  it  meets  but  a  part  of 
the  alleged  cause  of  action.  Thus,  if  the  action  be  upon  a  note 
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for  $100,  and  the  defence  is  payment  of  half  the  amount,  it  is 
a  good  defence  as  far  as  it  goes ;  but  it  is  partial,  for  it  leaves 
a  part  of  the  cause  of  action  undefended.  But,  if  the  action  be 
for  the  conversion  of  a  horse,  \vhose  value  is  alleged  to  be  $100, 
it  would  never  be  pretended  that  an  answer  insisting  that  the 
horse  was  worth  but  $50,  is  even  a  partial  defence.  The  cause 
of  ar.tion  would  remain  wholly  undefended.  The  question  of 
value  would  be  important  upon  the  assessment  of  damages,  but 
not  upon  the  trial  of  any  issue.  So,  in  an  action  for  libel  or 
slander,  the  defendant  may  deny  the  allegations  in  the  com- 
plaint. This  would  be  a  defence.  He  may  also  justify  the 
charge.  This  would  be  another  defence.  And  so  he  may 
plead  as  many  defences  as  he  may  have.  In  other  words,  he 
may  set  up,  in  his  answer,  as  many  grounds  of  defeating,  either 
wholly  or  partially,  the  plaintiff's  cause  of  action,  as  he  can. 
But  then,  when  the  matters  which  he  proposes  to  prove  affect, 
not  the  cause  of  action  itself,  but  the  measure  of  damages,  these 
do  not  constitute  a  defence.  They  may  as  well  be  proved  upon 
the  assessment  of  damages,  without  an  answer,  as  upon  the  trial 
of  an  issue.  I  say  it  with  the  utmost  unfeigned  respect,  yet.  I 
think  Mr.  Justice  ALLEN,  in  his  opinion,  in  Bush  agt.  Prosser, 
has  not  sufficiently  observed  this  distinction. 

The  provision  of  the  150th  section  of  the  Code,  that  a  de- 
fendant may  plead  as  many  defences  as  he  may  have,  intro- 
duced no  new  doctrine  ;  but  the  provision  in  the  165th  section, 
which  authorizes  a  defendant,  in  the  cases  specified,  to  plead 
u  mitigating  circumstances,"  not  by  way  of  defence  to  the  ac- 
tion, but  to  "reduce  the  amount  of  damages,"  is  certainly  an. 
anomalous  thing. 

Before  the  adoption  of  the  Code,  a  defendant  who  undertook 
to  justify,  and  failed  to  establish  his  justification,  precluded 
himself  from  giving  evidence  to  mitigate  damages.  Of  this  rule 
there  was 'great  complaint.  Though  steadily  enforced,  it  was 
generally  disapproved.  It  was  against  this  evil,  as  I  had  sup- 
posed, that  the  165th  section  was  aimed.  Accordingly,  it  is 
declared  that  the  defendant  may  plead  both  the  truth  of  the 
charge  and  mitigating  circumstances,  and  then,  when  he  comes 
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to  the  trial,  may  prove  the  mitigating  circumstances,  whether 
he  prove  his  justification  or  not.  The  provision,  in  its  terms,  is 
only  made  applicable  to  a  case  of  justification,  for  the  very  ob- 
vious reason,  that  before,  in  every  other  case,  whether  the  de- 
fendant answered  or  not,  he  was  allowed  to  give  in  evidence 
mitigating  circumstances.  The  object  of  the  legislature  seemed 
to  me  to  have  been,  to  give  to  a  defendant,  who  had  ventured 
to  plead  the  truth  in  justification,  the  same  benefit  of  mitigating 
circumstances  as  he  would  have  in  any  other  case.  The  same 
end  was  secured  by  the  Massachusetts  statute,  which  declares^ 
that  a  plea  in  justification  in  slander  shall  wo£  be  proof  of  malice. 

But  the  court  of  appeals,  in  the  case  cited,  has  given  a  much 
more  extended  effect  to  the  provision  in  question.  Instead  of 
confining  it  to  cases  of  justification,  it  is  made  to  apply  to  all 
cases.  The  legislature  are  made  to  say,  that  a  defendant  may, 
in  all  cases,  with  or  \vithout  a  defence,  set  up,  in  his  answer, 
mitigating  circumstances.  Nor  does  the  change,  as  declared 
by  the  court  of  appeals,  stop  here.  The  defendant  may  not 
only  plead  and  prove  mitigating  circumstances  in  all  cases,  but 
he  may  also  allege  and  prove,  in  all  cases,  facts  tending  ta  es- 
tablish the  truth  of  the  charge,  but  confessedly  not  amounting 
to  a  justification,  which  could  not  have  been  done  before. 

I  approve  of  the  law  as  it,  has  thus  been  made  by  the  court 
of  appeals.  It  is  as  it  ought  to  be.  My  only  difficulty  has 
been,  to  see  how  so  great  an  improvement  could  be  made  out 
of  the  simple  provision  that  "a  defendant  may,  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defamatory,  and  any 
.mitigating  circumstances;  and,  whether  be  prove  the  justifica- 
tion or  not,  may  give  in  evidence  the  mitigating  circumstances." 
But,  though  I  may  not  be  able  to  comprehend  the  process  by 
which  the  court  has  reached  its  conclusions,  I  can  acquiesce 
in  the  law  it  pronounces.  That  law  is,  that,  in  all  cases  of 
libel  or  slander,  a  defendant  may  allege,  in  his  answer,  with 
any  defence  he  may  have,  or  without  any  defence  at  all,  miti- 
gating circumstances;  and  that  facts  tending  to  prove  the  truth 
ot  the  charge  are  now  to  be  regarded  as  mitigating  circumstan- 
ces. (See  Bisbcy  agt.  Shaw,  2  Kcrnan,  67.) 
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The  next  question  is,  whether  the  matter  embraced  in  this 
motion  is  relevant?  The  substance  of  the  allegation  is,  that 
the  plaintiff  has  the  reputation  of  being  a  thief.  Evidence  of 
this  description  has  sometimes  been  received,  but  never,  I  think, 
in  this  state.  Here,  it  has  been  uniformly  held,  that,  while  a 
defendant  may,  in  all  cases,  give  evidence  of  the  general  char- 
acter of  the  plaintiff,  to  mitigate  damages,  evidence  of  a  gen- 
eral report  that  the  plaintiff  had  been  guilty  of  the  crime  im- 
puted to  him,  is  inadmissible.  (See  Matson  agt.  Bush,  5  Cowen, 
499 ;  Root  agt.  King,  7  id.  613 ;  Mapes  agt.  Weeks,  4  Wend. 
659;  Oilman  agt.  Lowell,  8  Wend.  573;  2  Greenleaf's  Ev. 
^  275,  424.)  If  the  facts  alleged  are  inadmissible  as  evidence, 
the  pleading  itself  is,  of  course,  irrelevant. 

Whether  or  not  a  demurrer  would  lie  to  such  a  pleading, 
would  depend  upon  the  question,  whether  or  not  it  is  to  be  re- 
garded as  a  defence.  As  the  153d  section  of  the  Code  is  now 
amended,  (see  Sess.  Laws  1854,  p.  54,)  a  plaintiff  may  demur  to 
one  or  more  of  several  defences  set  up  in  an  answer.  If,  there- 
fore, according  to  the  view  expressed  in  Bush  agt.  Prosser, 
above  cited,  matter  in  mitigation  of  damages  is  to  be  treated  as 
a  partial  defence,  the  plaintiff  might  have  demurred  to  that  part 
of  the  answer  embraced  in  this  motion.  But  even  then,  the 
same  matter  might  be  stricken  out  under  the  provision  in  the 
152d  section  of  the  Code,  which  authorizes  the  court  to  strike 
out  irrelevant  defences  on  motion. 

This  motion,  therefore,  must  be  granted,  with  costs. 
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^        ? 

SUPREME   COURT. 

ANDREW  J.  BRACKET  agt.  MILES  A.  WILKINSON  and  JAMES 
cv  WILKINSON.  , 

^\) 

To  an  answer  under  the  Code,  setting  up  payment,  either  in  whole  or  in  part, 
the  plaintiff  cannot  reply — the  reply  being  now  limited  to  matter  set  up  as  a 
counter-claim.  (§  153.) 

But  under  §  168,  an  answer,  setting  up  payment  in  whole  or  in  part,  should  be 
deemed  controverted  and  put  in  issue,  and  the  defendant,  on  the  trial,  would 
be  required  to  prove  the  same.  The  plaintiff  might,  of  course,  introduce  proof 
to  contradict  the  defendant's  evidence,  and  he  might  also  introduce  proof  in 
avoidance  thereof.  He  can  meet  the  allegations  in  the  answer  by  proof  in 
reply,  showing  any  legal  answer  thereto. 

The  plaintiff  may,  however,  in  his  complaint,  count  upon  the  original  indebted - 
edness,  and  anticipate  the  defence  of  payment,  and  allege  matters  of  fraud  in 
answer  thereto.  For  instance,  he  may  allege  an  indebtedness  for  a  bill  of 
goods,  and  state  that  a  note  had  been  given  in  payment  therefor,  which  note 
the  defendant  obtained  through  fraud  and  deceit,  in  putting  off  upon  the  plain- 
tiff a  worthless  bank  check  therefor. 

A  plaintiff  must  be  allowed  some  latitude  in  stating  his  case  in  his  complaint, 
which  is  to  follow  the  form  of  pleading  in  practice  formerly  in  equity,  rather 
than  at  law. 

Livingston  Special  Term,  -Aug.,  1856. 

MOTION  to  strike  out  part  of  complaint. 

The  complaint  in  this  action  set  out  an  indebtedness  by  de- 
fendants to  plaintiff  for  a  bill  of  goods  sold  and  delivered. 
That  a  promissory  note  was  given  for  the  amount  of  the  bill  of 
goods,  which  was  not  paid  at  maturity,  but  the  check  of  a  third 
person  on  some  bank  given  for  the  amount  thereof,  and  the 
note  given  up  at  the  time  to  the  maker.  That  the  defendants 
represented  the  check  to  be  good  at  the  time,  when  in  fact  the 
drawer  of  the  check  was  insolvent,  and  had  no  funds  in  the 
bank,  and  the  check  had  never  been  paid,  and  claimed  judg- 
ment for  the  original  amount  of  the  goods,  with  interest.  De- 
fendants moved  to  strike  out  all  of  the  complaint  relating  to  the 
giving  of  the  note  and  check,  as  impertinent. 
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H.  C.  BISSEL,  for  defendants. 
SCOTT  LORD,  for  plaintiff. 

E.  DARWIN  SMITH,  Justice.  In  a  case  like  the  present,  un- 
der the  old  system  of  pleading,  the  plaintiff  might  have  declared 
upon  the  original  consideration — the  indebtedness  for  the  goods 
sold,  and  left  the  defendant  to  plead  payment.  To  a  plea  of 
payment  by  note  or  check  given  and  received  expressly  in  pay- 
ment, he  might  have  replied  the  fraud,  or  might  have  replied 
to  the  evidence  under  a  general  plea  of  payment  by  evidence, 
showing  the  fraud. 

To  an  answer  under  the  Code,  setting  up  payment,  the  plain- 
tiff cannot  reply — the  reply  being  now  limited  to  matter  set  up  as 
a  counter-claim.  (§  153.)  And  as  the  plaintiff  can  give  no  proof 
except  in  support  or  disproof  of  allegations  put  in  issue  by  the 
pleadings,  (20  Barb.  473  ;  2  Com.  361-500;  2  Seld.  179,)  it  is 
doubted  by  counsel  whether  the  plaintiff  could  meet,  on  the  trial, 
an  answer  setting  up  payment  by  the  check,  by  any  evidence 
of  the  fraud  in  reply.  This  apprehension  of  the  plaintiff's  at- 
torney, that  he  would  be  precluded  on  the  trial  from  showing 
the  fraud  in  giving  the  check,  to  an  answer  setting  up  its  re- 
ceipt in  payment,  has  led,  for  greater  caution,  to  setting  up  the 
matter  proposed  to  be  struck  out,  in  anticipation  of  such  an 
answer. 

This  apprehension,  I  think  unfounded.  (See  12  Howard,  455.) 
Section  168  provides,  that  every  "  allegation  of  new  matter  in 
the  answer  not  relating  to  a  counter-claim,  or  of  new  matter  in 
a  reply,  is  to  be  deemed  controverted  by  the  adverse  party,  as 
upon  a  direct  denial  or  avoidance,  as  the  case  may  require." 

Under  this  provision,  an  answer  setting  up  payment,  in  whole 
or  in  part,  should  be  deemed  controverted  and  put  at  issue,  and 
the  defendant  would  be  required,  on  the  trial  to  prove  the  same. 
The  plaintiff  might,  of  course,  introduce  proof  to  contradict  the 
defendants' evidence ;  and  he  might  also  introduce  proof  in 
avoidance  thereof,  as  fully  and  completely  as  he  could  under  the 
old  system  of  pleading  by  or  under  any  form  of  reply.  He  can 
meet  the  allegations  of  the  answer  by  proof  in  reply,  showing 
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any  legal  answer  thereto.  In  this  view  of  §  168,  the  matter 
which  the  defendants  move  to  strike  out  of  the  complaint  might 
have  been  omitted  safely.  But  yet  I  think  the  plaintiff  had  a 
right  to  set  forth  these  matters,  so  as  to  call  upon  the  defend- 
ants to  answer  the  same,  and  thus  narrow  the  issue  to  be  tried 
at  the  circuit  to  the  fewest  possible  points.  If  the  defendant 
cannot  deny  these  allegations,  and  verify  his  answer,  he  can 
make  no  defence  ;  but  he  might  perhaps  have  answered,  setting 
up  the  giving  and  receiving  the  note  or  the  check  in  payment, 
and  have  verified  his  answer.  In  this  way  the  plaintiff  might 
have  been  long  delayed  in  getting  his  cause  to  a  trial,  when 
there  was,  in  fact,'  no  actual  defence. 

The  plaintiff  has  a  right,  in  his  complaint,  to  state  all  the 
facts  essential  to  a  recovery,  and  to  head  off  any  anticipated 
defence.  The  complaint  in  this  case  consists  of  nothing  more 
than  a  plain  and  concise  statement  of  the  facts  constituting  a  cause 
of  action,  without  unnecessary  repetition.  This  the  Code  re- 
quires, or  allows.  (§  142,  sub.  2.) 

A  plaintiff  must  be  allowed  some  latitude  in  stating  his  case 
in  his  complaint,  which  is  to  follow  the  form  of  pleading  in 
practice  formerly  in  equity,  rather  than  at  law.  The  motion 
•should  not  be  granted. 

Motion  denied,  with  $7  costs. 


SUPREME  COURT. 

*  V 

JACOB  V.  N.  LYLE,  by  HARRIET  V.  N.  LYLE,  his  guardian,  agt. 
ELIZA  L.  SMITH  and  twelve  others. 

Where  an  infant  plaintiff  commenced  an  action  for  partition,  after  the  appoint- 
ment of  a  guardian  by  a  county  judge,  by  filing  notice  of  Us  pendens,  on  the 
3d  July,  1856,  but  had  not,  on  the  1st  September  following,  served  upon  any 
of  the  defendants  any  summons  and  complaint, 

Held,  that  a  party  defendant,  although  not  served  with  any  process,  had  a  right 
to  apply  to  the  court  by  petition,  to  have  the  plaintiff's  proceedings  vacated 
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and  set  aside,  and  removed  out  of  his  way,  if  they  had  been  improperly  insti- 
tuted. 

It  is  time  the  profession  should  take  cognizance  of  the  fact,  that  a  guardian  ad 
litem,  to  prosecute  and  defend  for  an  infant  in  an  action  for  the  partition  of 
lands,  is  not  appointed  in  the  same  way  as  in  other  actions.  In  all  ordinary 
actions,  the  appointment  may  be  made  by  the  court  in  which  the  action  \s 
pending,  or  by  a  judge  thereof,  or  a  county  judge.  In  actions  for  the  partition 
of  lands,  the  guardian  can  be  appointed  by  the  court  only. 

The  appointment  of  a  guardian  ad  litem,  for  an  infant  plaintiff  by  a  county  judge, 
in  an  action  for  partition,  is  a  nullity,  and  renders  any  proceedings  in  the  ac- 
tion by  such  plaintiff  void,  and  consequently  not  amendable. 


Orange  Special  Term,  Sept.,  1856. 

IN  PARTITION. 

The  Us  pendens  in  this  case  was  filed  by  A.  C.  Griswold,  at- 
torney for  above  plaintiff,  with  the  clerk  of  Dutchess  county, 
on  the  3d  day  of  July,  1856.  The  plaintiff  had  not  served 
upon  any  of  the  defendants  any  summons-and  complaint  in  the 
action  up  to  1st  Sept.,  1856,  as  appears  by  the  affidavit  of  the 
plaintiff's  attorney. 

L.  Maison,  one  of  the  defendants,  moves  upon  petition,  that 
the  summons  and  complaint  in  this  action,  if  any  had  been  issued 
or  served,  be  dismissed,  and  that  the  Us  pendens  filed  in  above 
suit,  be  declared  to  be  vacated  and  annulled — he  being  desirous 
that  a  partition  or  sale  of  the  premises  should  be  had  as  soon 
as  practicable. 

The  order  appointing  the  above  guardian  for  the  plaintiff 
was  granted  by  the  county  judge  of  »Dutchess  county,  upon  an 
affidavit,  which  did  not  state  that  Jacob  V.  N.  Lyle  was  pos- 
sessed of  any  real  estate  as  tenant  in  common,  or  joint  tenant 
with  any  person,  nor  that  his  interest  requires  such  partition 
or  sale,  nor  that  any  security  had  been  given  as  required  by 
statute. 

The  plaintiff  desires  to  amend,  so  as  to  make  his  proceedings 
conformable  to  the  statute.  It  does  not  appear  that  any  notice 
of  such  motion  had  been  given. 

LEONARD  MAISON,  in  person. 
A.  C.  GRISWOLD,  for  plaintiff". 
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BROWN,  Justice.  1st.  This  action  is  instituted  in  the  name 
of  Jacob  V.  N.  Lyle,  who  is  an  infant,  by  Harriet  V.  N.  Lyle, 
claiming  to  be  his  guardian  ad  litem,  for  the  partition  of  lands ; 
and  it  appears  by  the  papers  on  both  sides,  that  the  petitioner, 
Leonard  Maison,  is  made  a  party,  but  not  actually  served  with 
process.  His  interest,  therefore,  as  tenant  in  common  of  the 
lands  sought  to  be  partitioned,  is  not  disputed. 

2.  The  pendency  of  the  plaintiff's  action,  although  the  pe- 
titioner has  not  been  served  with  process  therein,  operates  to 
his  prejudice;  for  he  is  neither  proceeded  against  himself,  so 
as  to  enable  him  to  be  heard,  nor  can  he  institute,  with  any 
hope  of  being  permitted  to  proceed,  an  action  in  his  own  name 
for  the  partition  or  sale  of  the  lands  held  in  common.     He  has, 
therefore,  a  right,   in  my  judgment,  to  apply  to  the  court  by 
petition,  to  have  the  plaintiff's  proceedings  vacated  and  set 
aside,  and  removed  but  of  his  way,  if  they  have  been  improp- 
erly instituted. 

3.  No  suit  can  be  instituted  in  a  court  of  justice  in  behalf  of 
an  infant,  unless  it  is  by  guardian  duly  appointed  for  that  pur- 
pose.    This  is  especially  the  case  in  actions  for  the  partition  of 
lands,  when  the  title  will  thereafter  depend  upon  the  sufficiency 
of  the  proceedings. 

4.  It  is  time  the  profession  should  take  cognizance  of  the 
fact,  that  a  guardian  ad  litem  to  prosecute  and  defend  for  an 
infant,  in  an  action  for  the  partition  of  lands,  is  not  appointed 
in  the  same  way  as  in  oth'er  actions.     In  all  ordinary  actions, 
the  appointment  may  be  made  by  the  court  in  which  the  action 
is  pending,  or  by  a  judge  thereof,  or  a  county  judge.     In  ac- 
tions for  the  partition  of  lands,  the  guardian  can  be  appointed 
by  the  court  only.     Until  the  passage  of  the  act  of  the  14th  of 
April,  1852,  no  suit  could  be  instituted  on  behalf  of  an  infant 
for  the  partition  of  lands. 

The  rule  of  law  on  this  subject  was  established  by  the  act  TO 
which  I  refer,  entitled,  "An  Act  in  Relation  to  the  Partition 
of  Lands."  And  an  action  for  the  partition  of  lands  may  now 
be  instituted  whenever  it  shall  appear  that  the  infant  is  pos- 
sessed of  real  estate  as  tenant  in  common,  or  joint  tenant,  and 
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the  supreme  court  authorize  the  proceedings.  "  Such  authority 
shall  not  be  given,  nor  shall  such  division,  partition,  or  sale  be 
directed  by  the  court,  unless  it  shall  be  made  satisfactorily  to 
appear  that  the  interest  of  such  infant  requires  such  partition 
or  sale.  And  the  court  shall  appoint  a  competent  next  friend 
to  conduct  the  proceedings  on  the  part  of  such  infant,  which 
next  friend  shall  be  appointed  upon  the  like  application,  and 
in  the  like  manner,  and  shall  give  such  security,  and  possess 
such  powers  as  are  specified  and  required  in  §§  2,  3  and  4  of 
title  3,  chapter  5,  of  the  third  part  of  the  Revised  Statutes. " 
(See  §§  I  and  2  of  the  act  of  14th  April,  1852.) 

5.  These  provisions  are  designed  for  the  security  of  the  in- 
fant owners  of  real  property,  and  to  prevent  their  being  divested 
of  their  title,  or  interrupted  in  the  enjoyment  of  their  estates,, 
by  proceedings  in  partition  instituted  in  their  own  names.  All 
these  salutary  provisions  of  the  statute  have  been  disregarded 
in  the  present  action.  There  has  been  no  application  to  the 
court  for  authority  to  institute  the  proceedings.  No  next  friend 
or  guardian  has  been  appointed  by  the  court,  nor  has  any  se- 
curity been  given,  according  to  the  requirements  of  the  Revised 
Statutes.  Harriet  V.  N.  Lyle  had  no  more  right  or  authority  to 
commence  an  action  to  partition  the  lands  held  in  common  in  the 
name  of  th.e  infant  Jacob  V.  N.  Lyle,  than  she  had  in  the  name 
of  the  adult  Leonard  Maison.  The  county  judge  had  no  au- 
thority or  jurisdiction  to  make  an  order  appointing  her  the  guar- 
dian ad  litem,  and  consequently  the  proceedings  are  a  nullity. 

If  I  am  right  in  the  view  I  ha*e  taken  of  the  nature  of  the 
action  for  partition,  when  the  plaintiff  is  an  infant,  and  of  the 
powers  of  the  county  judge,  then  it  is  evident  that  the  void 
proceedings  are  not  open  to  amendment,  or  to  any  order  nunc 
pro  tune.  So  far  as  the  petitioner  is  concerned,  he  is  not  bound 
by  anything  of  the  kind. 

The  motion  to  vacate  and  set  aside  the  plaintiff's  proceed- 
ings is  granted.  It  is  not  a  case  for  costs. 
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SUPREME   COURT. 

JEREMIAH  G.  HAMILTON  agt.  THE  ACCESSORY  TRANSIT 
COMPANY  and  others. 

It  seems,  that  this  court  should  hesitate  in  acknowledging  the  validity  of  the 
decree  dissolving  The  Accessory  Transit  Company  on  the  ISth  of  February, 
1850,  by  RIVAS,  the  provisional  president  of  the  republic  of  Nicaragua,  as  not 
being  in  conformity  with  the  previously  existing  established  organic  laws  of 
the  land — not  having  even  the  color  of  legality,  or  the  sanction  of  any  legisla- 
tive body,  or  judicial  tribunal.  But  an  act  of  purely  arbitrary  power,  ema- 
nating from  the  absolute  will  of  the  individual  PATRICIO  RIVAS. 

But  admitting  an  apparent  dissolution  of  this  company,  however  probable  as  a 
historical  fact,  yet  if  no  material  injury  is  likely  to  befal  the  property  before 
the  ultimate  decision  of  the  cause,  the  court,  in  the  exercise  of  a  sound  discre- 
tion, ought  not  to  interfere  by  granting  an  injunction  and  appointing  a  receiver, 
especially  where  the  application  is  made  on  behalf  of  one  stockholder,  in  op- 
position to  the  others. 

New-York  Special  Term,  Oc/.,  1856. 

JEREMIAH  LAROCQUE,  for  motion. 
HORACE  F.  CLARK,  opposed. 

CLERKE,  Justice.  I  do  not  acquiesce  in  the  opinion,  ex- 
pressed by  the  counsel  of  the  plaintiff,  that  if  the  company  has, 
for  any  cause,  been  dissolved  by  any  authority  exercising  su- 
preme power  in  Nicaragua,  this  application  must  necessarily  be 
granted. 

This  is  an  application  for  an  injunction  until  the  trial,  and  for 
the  appointment  of  a  receiver.  These  are  provisional  remedies, 
in  the  sound  discretion  of  the  court,  and  should  never  be  granted, 
unless,  at  least,  there  is  the  strongest  probability  that  the  court 
will  ultimately  decide  that  the  plaintiff  is  entitled  to  the  relief 
which  he  demands  in  his  complaint,  and  that  the  property  is  in 
danger  of  being  lost,  or  materially  injured  or  impaired,  before 
the  full  investigation  and  final  determination  of  the  case,  The 
judgment  demanded  by  the  plaintiff  is,  that  the  company  be 
declared  to  be  dissolved.  There  can,  probably,  be  little  doubt 
that  the  plaintiff  will  be  able  to  prove,  at  the  trial,  that  Rivas, 
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the  provisional  president  of  the  republic  of  Nicaragua,  did,  on 
the  18th  day  of  February,  1856)  issue  a  decree,  declaring  this 
company  to  be  thenceforth  dissolved.  It  is  not,  however,  pre- 
tended that  this  decree  was  in  conformity  with  the  previously 
established  organic  laws  of  the  land  5  that  it  had  even  the  color 
of  legality,  or  the  sanction  of  any  legislative  body,  or  judicial 
tribunal. 

It  is  conceded  to  be  an  act  of  purely  arbitrary  power,  ema» 
hating  from  the  absolute  will  of  the  individual,  Palncio  Rivas< 
Now,  undoubtedly,  if  this  individual,  by  a  successful  revolu- 
tion, whether  by  fraud,  or  force,  or  perjury,  stealthily,  or  by 
wading  through  the  blood  of  his  fellow-citizens,  subverted  the 
institutions  of  his  country,  and  on  their  ruins  erected  the  most 
absolute  despotism,  disclaiming  emphatically,  by  the  bad,  bold 
act  itself,  the  obligations  of  law  and  the  restrictions  of  consti- 
tutional government,  I  should  be  bound,  after  his  government 
was  recognized  by  our  own,  to  consider  all  his  acts  valid  :  but, 
as  far  as  I  can  judge,  from  the  history  of  the  events  which  at- 
tended his  elevation,  there  is  strong  reason  to  believe  that,  al- 
though his  government'was  provisional,  he  was  bound  by  the 
constitution  of  1838,  which,  like  all  free  constitutions,  distrib- 
utes the  different  powers  of  government  into  executive,  legis- 
lative and  judicial,  assigning  to  each  its  proper  sphere,  and, 
among  other  salutary  provisions,  essential  to  the  preservation 
of  political  liberty,  declaring  that  the  executive  power  shall 
never,  of  itself,  annul  corporations.  The  power  to  do  this  is, 
by  article  185,  sub.  18,  declared  to  be  a  judicial  function;  and 
judicial  functions  are  confined  expressly,  by  article  150,  to  the 
judicial  department. 

The  foreign  military  adventurers,  invited  by  the  democratic 
party,  the  friends  of  this  constitution,  came  avowedly,  it  is 
positively  alleged,  to  aid  them  in  maintaining  that  constitution 
against  the  legitimists,  or  aristocratic  party,  who  were  desirous 
of  destroying  it,  and  of  substituting  in  its  place  an  aristocratic 
republic,  or  a  monarchy,  absolute  or  limited.  It  was  on  this 
assurance  or  pretence,  there  is  some  reason  to  believe,  that  the 
people  submitted  to  General  Walker,  and  consented  to  the  es- 


HO  NEW-YORK  PRACTICE  REPORTS. 

Hamilton  agt.  The  Accessory  Transit  Company  and  others* 

tablishment  of  a  provisional  government  with  Patricio  Rivas  at 
its  head.  And,  if  this  is  so,  the  decree  of  Rivas,  independently 
•of  all  considerations  of  its  intrinsic  injustice,  will,  in  due  time,  I 
have  little  doubt,  be  regarded  by  our  government  as  an  act  of  the 
individual  Rivas,  and  a  flagrant  spoliation  of  the  rights  of  Amer- 
ican citizens.  It  will  be  the  province  of  the  American  govern- 
ment to  insist  (the  interests  of  so  many  of  its  citizens  being  con- 
cerned) that  this  decree  shall  be  reconsidered  ;  and,  if  the  com- 
pany have  done  anything  deserving  of  death,  that  they  shall 
have  an  opportunity  of  being  heard ;  and,  if  sentence  should  be 
pronounced  against  them,  that  it  shall  be  the  result  of  careful 
investigation,  if  not  according  to  the  course  and  practice  of 
regular  judicial  proceeding.  Should  this  be  the  case,  it  appears 
to  me  probable,  from  an  examination  of  the  documents  before 
me,  that  this  decree  will  be  revoked  by  Senor  Patricio  Rivas 
himself.  But,  moreover,  when  I  consider  the  precarious  tenure 
of  his  power,  I  am  induced  to  pause  before  I  grant  this  appli- 
cation. 

There  is  scarcely,  in  the  varied  and  blood-stained  history  of 
mankind,  a  more  sad  example  than  Spanish  America  affords  of 
the  instability  of  power  and  the  fickleness  of  the  multitude, 
when  once  let  loose  from  traditional  respect  and  reverence  fof 
law  and  custom.  In  that  unhappy  country,  one  despot  suc- 
ceeds another  with  almost  as  much  rapidity  as  the  fleeting 
images  of  the  magic  lantern. 

The  rule  of  each  successful  usurper  is  notoriously  evanescent; 
what  is  done  to-day  will  be  undone  to-morrow;  the  good  accom- 
plished by  one  will  be  quickly  repudiated  by  another:  perhaps 
the  injustice  or  tyranny  of  the  despot  of  this  hour  will  be  repaired 
in  the  next  by  his  successor ;  perhaps,  among  the  incessant  vi- 
cissitudes of  political  fortune  in  Nicaragua,  Rivas  has  already 
Vanished  from  the  scene,  and  his  successor  is  ready  to  atone  for 
the  wrong  which  the  defendants  have  suffered  ;  or  if  he  sustains 
himself  in  spite  of,  and  in  opposition  to  his  former  friend  Gen. 
Walker,  now  his  enemy,  he  is  inclined  to  restore  the  charter  of 
the  company,  and  declare  his  former  decree  null  and  void  from 
the  beginning. 
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Besides,  admitting  an  apparent  dissolution,  however  probable 
as  a  historical  fact,  yet  if  no  material  injury  is  likely  to  befal 
the  property  before  the  ultimate  decision  of  the  case,  the  court, 
in  the  exercise  of  a  sound  discretion,  ought  not  to  interfere. 
This  consideration  seems  to  be  contemplated  by  §  244  of  the 
Code,  relating  to  provisional  remedies  before  judgment.  It 
provides  that  a  receiver  may  be  appointed  when  the  property 
is  in  danger  of  "being  lost,  or  materially  injured,  or  impaired." 
The  plaintiff  makes  no  allegation  to  this  effect.  There  is  not 
a  particle  of  proof  that  the  property  is  "  in  danger  of  being  lost, 
or  materially  injured,  or  impaired,"  or  of  being  in  the  slightest 
degree  injured  or  impaired. 

The  plaintiff  is  the  owner  of  two  hundred  shares  of  the  capi- 
tal stock  of  the  company ;  he  is  the  only  owner  who  applies 
for  this  relief,  while  the  owners  of  58,857  shares  strenuously 
remonstrate  against  it,  and  express  their  dissent  to  this  appli- 
cation for  the  appointment  of  a  receiver  in  this  action,  "  pre- 
ferring that  the  affairs  of  the  company  shall  continue  under  the 
present  management,  unless  changed  by  the  votes  of  a  majority 
of  the  stockholders." 

Indeed,  if  this  application  were  sanctioned  by  a  considerable 
number  of  the  shareholders,  I  would  hesitate  to  grant  it  at  this 
time,  under  present  circumstances,  if  opposed  by  any  other  con- 
siderable number.  To  grant  it  may,  and,  in  my  opinion,  prob- 
ably would,  eventuate  in  irreparable  injury  to  the  company. 
The  appointment  of  a  receiver  would  disturb  and  derange  its 
present  management,  would  neutralize  all  the  efforts  now  made 
for  the  restoration  of  its  charter,  would  defeat  the  plans  which 
the  present  direction  and  the  great  body  of  the  stockholders 
have  in  contemplation  ;  and,  if  the  Rivas  decree  should  be  soon 
revoked,  and  the  company  reinstated  in  its  former  rights,  an 
insuperable  obstacle  would  stand  in  the  way  of  re-establishing 
it  in  its  former  state.  Thus,  by  granting  the  application  I  may 
cause  an  irreparable  and  extensive  injury,  while,  by  refusing  it, 
at  the  most,  the  injury  would  be  comparatively  trivial. 

Application  denied,  with  $10  costs. 
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SUPREME  COURT. 

ROGER  A.  FLOOD,  President,  &c.,  agt.  GIDEON  REYNOLDS 
and  another. 

A  defendant  sued  as  maker,  with  an  indorser,  of  a  promissory  note,  may  put  the 
plaintiff's  material  allegations  of  the  complaint  in  issue  in  this  way  :  that  he 

has  no  knowledge  or  information  sufficient  to  form  a  belief,  whether  A 

B ,  the  other  defendant,  had  indorsed  the  note  and  transferred  it  to  the 

plaintiff,  or  whether  it  was  duly  presented  for  payment,  &c. 

That  is,  the  defendant  is  not  required  to  go  through  with  the  idle  ceremony  of 
denying  the  truth  of  the  allegation."!,  after  having  asserted  that  he  has  no 
belief  whatever,  whether  they  are  true  or  not. 

Jit  Chambers,  July,  1856. 

MOTION  for  judgment  on  account  of  frivolousness  of  answer. 

The  action  is  brought  against  the  maker  and  indorsee  of  a 
promissory  note.  The  complaint  slates  the  making  of  the  note 
by  the  defendant  Reynolds ;  that  it  was  indorsed  by  the  other 
defendant  and  transferred  to  the  plaintiff;  and  that  when  it 
became  due  and  payable,  it  was  presented  for  payment  and 
duly  protested  for  non-payment. 

The  answer  of  the  defendant  Reynolds,  the  maker  of  the 
note,  after  admitting  that  he  had  made  the  note  and  delivered 
it  to  the  other  defendant,  states,  that  whether  or  not  the  other 
defendant  indorsed  the  note  and  transferred  it  to  the  plaintiff, 
or  whether  or  not,  when  the  note  became  due  and  payable,  it 
was  duly  presented  for  payment,  &c.,  "he  has  no  knowledge  or 
information  thereof  sufficient  to  form  a  belief." 

J.  A.  MILLARD,  for  plaintiff'. 
GEORGE  DAY,  for  defendant. 

HARRIS,  Justice.  Under  the  149th  section  of  the  Code,  as 
amended  in  1852,  the  defendant  may  deny  a  material  allega- 
tion in  the  complaint,  or,  in  a  proper  case,  instead  of  denying 
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(he  allegation,  he  may  deny  that  he  has  any  knowledge  or  in- 
formation in  respect  thereto  sufficient  to  form  a  belief.  When 
he  can  do  this,  the  answer  is  complete,  and  the  allegation  is 
put  in  issue  without  any  further  denial. 

The  plaintiff's  counsel  is  mistaken  when  he  supposes  that, 
having  stated  that,  in  respect  to  the  allegation  in  question,  he 
has  no  knowledge  or  information  sufficient  to  form  a  belief,  the 
defendant,  in  order  to  put  the  allegation  in  issue,  was  required 
to  proceed  further,  and  deny  that  it  is  true. 

In  this  case,  the  defendant,  the  maker  of  the  note,  has  stated 
that  he  has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  fact  alleged  in  the  complaint,  that  Christie,  the 
other  defendant,  had  indorsed  the  note,  and  transferred  it  to 
the  plaintiff.  This  was  a  material  allegation.  The  defendant 
had  a  right  to  controvert  it,  if  he  could.  Whether  true  or  not, 
was  a  matter  not  necessarily  within  his  own  knowledge.  He 
had  a  right,  therefore,  instead  of  denying  the  truth  of  the  alle- 
gation, to  put  its  truth  in  issue,  by  asserting  that  he  could  not 
say  whether  it  was  true  or  not,  because  he  had  no  knowledge 
or  information  on  the  subject  from  which  he  could  form  a  be- 
lief. He  was  not  bound  to  go  through  with  the  idle  ceremony 
of  denying  the  truth  of  the  allegation,  after  having  asserted  that 
he  had  no  belief  whatever,  whether  it  was  true  or  not.  This 
issue  alone  is  sufficient  to  carry  the  cause  to  the  circuit.  I 
have  not,  therefore,  thought  it  necessary  to  examine  the  other 
pans  of  the  answer  to  which  the  plaintiff's  counsel  objects. 

The  motion  must  be  denied,  with  costs. 

VOL.  XIII.  8 
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SUPREME  COURT. 
GEORGE  P.  HAZEWELL  agt.  JOHN  E.  PENMAN. 

The  object  of  the  examination  under  proceedings  supplementary  to  execution, 
(§  294,)  is  either  to  obtain  the  discovery  of  property  liable  to  execution,  and 
subject  it  to  the  execution  or  control  of  a  receiver;  or  to  obtain  the  discovery 
of  choses  in  action,  and  to  have  them  collected  by  assignment  from  the  de- 
fendant, or  through  a  receiver;  or  by  order,  to  be  applied  to  the  satisfaction 
of  the  judgment. 

But  neither  the  Revised  Statutes  nor  the  Code  allow  these  or  other  proceedings 
before  the  court,  or  a  judger  to  be  continued  and  prosecuted  after  the  death 
of  a  sole  defendant,  until  his  representatives  are  brought  in  as  parties. 

If  the  orders,  made  previous  to  the  defendant's  death,  have  given  a  lien,  that  lien 
will  probably  be  saved  in  an  action  to  bring  in  the  representatives. 

New-  York  Special  Term,  JVov.,  1855. 

MOTION  to  discharge  parties  from  examination,  under  supple- 
mentary proceedings.  (§  294.) 


SCHELL  &  HuTcmNS,ybr  motion. 
C.  N.  POTTER,  opposed. 

MITCHELL,  Justice.  Judgment  was  recovered  in  this  action 
in  Kings  county,  against  the  defendant,  on  the  29th  of  Novem- 
ber, 1854,  and  an  execution  was  issued  thereon  in  Kings  county 
and  returned  before  January  16,  1855.  On  the  last-mentioned 
day,  an  order  for  Hughes,  Andrews,  Shepard  and  others,  to 
appear  before  the  county  judge  of  Kings  county,  and  answer 
whether  they  had  property  of  the  defendant,  was  made  and 
served  on  Hughes.  He  did  not  attend,  and  a  like  order  was 
issued  and  served  on  him  and  Andrews,  returnable  14th  May, 
1855.  By  consent,  the  examination  was  adjourned  to  22d  May, 
and  again  to  the  4th  of  June,  when  Andrews  failed  to  attend  : 
he  was  afterwards  partially  examined. 

It  now  appears  that  the  defendant  died  on  the  6th  of  May, 
1855  ;  and  Hughes  swears  that  he  has  no  property  belonging 
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to  the  defendant  or  his  estate,  and  that  he  is  not  indebted  to 
said  estate  in  any  way. 

The  proceedings  to  examine  the  parties  in  this  district  were 
commenced  in  September  last,  after  the  death  of  the  defendant. 

It  also  appears  that  no  order  was  ever  taken  out  to  compel 
the  plaintiff  to  answer  as  to  his  property,  and  no  injunction 
ever  served  on  him — he  residing  and  being  in  North  Carolina. 

The  object  of  the  examination  under  this  proceeding  is,  either 
to  obtain  the  discovery  of  property  liable  to  execution,  and  sub- 
ject it  to  the  execution  or  control  of  a  receiver,  or  to  obtain  the 
discovery  of  choses  in  action,  and  to  have  them  collected  by 
assignment  from  the  defendant,  or  through  a  receiver,  or  by  order 
to  be  applied  to  the  satisfaction  of  the  judgment. 

A  judgment-creditor's  bill  would  abate  by  the  death  of  the 
defendant — so  far  that  the  action  could  not  be  continued  until 
his  representatives  should  be  made  defendants.  Various  pro- 
visions were  made  in  the  Revised  Statutes  to  prevent  such  an 
abatement  of  the  suit  as  would  require  the  plaintiff  to  begin  his 
action  anew,  and  to  enable  him  to  proceed  in  the  revived  action 
against  substituted  parties  ;  and  the  same  thing  is  accomplished 
by  §  121  of  the  Code.  But  neither  the  Revised  Statutes  nor 
the  Code  allow  proceedings  before  the  court  or  a  judge  to  be 
continued  and  prosecuted  after  the  death  of  a  sole  defendant, 
until  his  representatives  are  brought  in.  If  process  has  been 
delivered  to  an  officer,  like  the  sheriff,  and  he  has  obtained  (by 
relation  or  in  fact)  in  the  lifetime  of  the  judgment-debtor,  a  lien 
on  goods  by  the  receipt  of  the  process,  he  may  proceed  and 
sell,  because  he  acquires  a  special  property  in  the  goods,  which 
the  subsequent  death  cannot  take  away.  But  it  is  different 
where  an  action,  or  a  proceeding  in  nature  of  an  action,  is  to  be 
prosecuted  before  a  judge  or  court;  there  nothing  can  be  done 
until  the  representatives  of  the  decedent  be  brought  in. 

In  this  case,  the  inquiry  is  not  to  discover  property  liable  to 
an  execution,  but  choses  in  action  which  the  execution  could 
not  touch,  and  which  can  be  reached  only  by  an  actual  suit,  of 
by  this  proceeding,  which  is  a  substitute  for  a  suit  in  equity. 
It  was  said  this  proceeding  was  ancillary  to  the  execution.  It 
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can  be  called  so  only  when  the  object  of  it  is  to  obtain  a  dis- 
closure of  property  liable  to  execution.  The  language  of  the 
Code  is  more  proper — the  proceeding  is  supplementary  to  the 
execution — not  a  mere  handmaid  or  assistant  to  the  execution 
in  its  regular  duties  ;  but  a  further  proceeding  in  court  to  supply 
the  defects  in  the  execution,  and  give  further  relief,  which  the 
execution  could  not  give. 

The  proceeding  against  the  debtor  of  the  judgment-debtor  is 
under  §  294  of  the  Code,  and  must  be  founded  upon  an  affidavit 
that  the  person  to  be  cited  has  property  of  (he  judgment-debtor^ 
or  is  indtbted  to  him;  and  the  judge  may,  in  his  discretion,  re- 
quire notice  to  be  given  to  any  party  to  the  action.  Then,  by 
§  297,  the  judge  may  order  any  property  due  to  the  judgment- 
debtor  to  be  applied  towards  satisfaction  of  the  judgment,  or 
(§  298)  may  appoint  a  receiver  of  the  property  of  the  judgment^ 
debtor.  If  the  judgment-debtor  is  dead,  the  judge  cannot  give 
notice  to  him,  although  he  may  determine  that  it  is  not  proper 
to  examine  his  alleged  debtor  without  the  presence  of  his  rep- 
resentafives ;  and  he  has  no  authority  to  make  these  represent- 
atives parties  to  the  proceedings  ;  he  cannot  then  give  the  notice 
which  he  may  deem  essential  to  justice,  and  which  §  294  in- 
tends he  should  in  such  case  give. 

The  property  ceases  to  be  the  property  of  the  judgment- 
debtor  on  his  death.  The  judge  then,  on  such  death  occurring, 
has  no  jurisdiction  lo  issue  the  order  or  to  examine  the  persons 
cited,  as  they  are  not  indebted  to  the  deceased,  nor  to  make 
any  order  after  such  examination  j  for  he  can  only  order  the 
property  of  i\\e  judgment -debtor  to  be  applied  towards  satisfac- 
tion of  the  judgment,  or  a  receiver  to  be  appointed  of  it. 

Whenever  such  circumstances  occur,  that  an  examination 
cannot  result  in  any  right  to  make  the  order,  for  which  the  ex- 
amination is  intended,  then  the  right  to  the  examination  ceases. 
The  examination  is  not  for  the  sake  of  discovery  merely  ;  it  is 
granted  only  as  the  foundation  for  relief)  to  be  granted  by  the 
judge  ordering  the  examination. 

It  the  orders  made  in  Kings  county  have  given  a  lien,  that  lien 
will  probably  be  saved  in  an  action ;  but  this  proceeding  was 
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onatithorized  in  this  district,  as  the  defendant  was  dead  when 
it  was  commenced ;  and  it  would  have  abated  if  he  had  died 
after  it  was  commenced. 

The  parties  cited  are,  therefore,  discharged  from  any  further 
examination. 


SUPREME  COURT. 

ANDREW  P.  TILLMAN  agt.  WINCHESTER  R.  POWELL  and 
others. 

The  AiCt  that  the  defendants  unnecessarily  retained  different  attorneys,  and  sev- 
ered in  their  defences,  held,  to  call  upon  the  court  in  the  exercise  of  a  sound 
discretion  to  deny  aa  application  by  the  defendants  for  an  extra  allowance,  of 
costs. 

Wayne  Special  Term,  July,  1856. 

MOTION  on  the  part  of  defendants  for  an  extra  allowance  of 
costs. 

E.  FOOTE  &  S.  S.  VIELE,  /or  defendants. 
S.  HOLTON,  for  plaintiff. 

T.  R.  STRONG,  Justice.  I  am  not  satisfied  that  the  prose- 
cution of  this  case  lias  been  "unreasonably  or  unfairly  con- 
ducted ;"  but  I  think  the  case  both  a  difficult  and  extraordinary 
one,  within  the  meaning  of  those  words  in  §  308  of  the  Code. 
Several  important,  and  somewhat  nice  and  intricate  questions 
of  law  and  fact  have  been  presented  by  it.  It  has  required  an 
investigation  of  facts  extending  through  a  period  of  some  twenty 
years;  and  witnesses  in  behalf  of  the  defendants  from  several 
oiher  states,  whose  personal  attendance  could  not  safely  be 
dispensed  with,  have  been  necessary  in  preparing  for  trial. 

If  the  defendants  had  united  in  appearing  and  answering,  I 
should  think  it  a  proper  case  for  an  extra  allowance.  But  the 
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defendants  have  put  in  three  separate  answers  by  three  differ- 
ent attorneys,  by  reason  of  which  the  labor  of  conducting  the 
case  on  the  part  of  the  plaintiff  has  been  much  increased,  and 
the  plaintiff  is  exposed  to  three  bills  of  costs  in  favor  of  the 
defendants  now  entitled  to  judgment;  besides,  he  will  be  ad- 
judged to  pay  the  costs  of  the  other  defendant,  as  between 
whom  and  the  plaintiff  the  action  has  been  tried,  if,  the  defend- 
ant retains  the  verdict  he  has  obtained,  or  shall  ultimately 
prevail. 

There  was  no  necessity  for  more  than  a  single  answer  by  a 
single  attorney,  or  law  firm,  which  answer  might  have  been, 
joint  and  several,  or  several  only,  for  all  the  defendants,  as  the 
defences  are  alike.  Still  the  defendants  had  a  right  to  appear 
and  answer  separately ;  and  there  is  no  ground  to  believe  that 
they  were  influenced  by  motives  of  costs,  or  acted  in  bad  faith 
in  doing  so.  But  I  think  the  fact  that  they  have  unnecessarily 
retained  different  attorneys,  and  severed  in  their  defences, 
thereby  greatly  enhancing  the  services  of  the  plaintiff's  attor- 
ney, and  the  amount  of  the  costs  which  may  be  recovered 
against  the  plaintiff,  calls  upon  the  court,  in  the  exercise  of  a 
sound  discretion,  to  deny  the  application  for  an  extra  allowance* 

Motion  denied  without  costs. 


SUPREME  COURT. 
JAMES  T.  GERRY,  Executor,  &c.,  agt.  WM.  G.  POST  and  others. 

The  death  of  a  plaintiff,  in  a  foreclosure  case,  before  judgment  of  foreclosure  and 
sale  entered,  renders  the  judgment  entered  in  his  name  therein,  and  the  pur- 
chaser's title  under  it  void. 

If  the  fact  of  the  plaintiff's  death  were  doubtful,  and  if  it  were  only  doubtful 
whether  the  purchaser's  title  in  that  case  would  be  good,  the  purchaser  would 
be  entitled  to  be  discharged. 

The  plaintiil'was  commander  of  the  United  States  sloop  of  war  Albany;  he  was 
at  Aspinwall  on  2Sth  Sept.,  1854,  and  then  wrote  to  the  navy  department  that 
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he  would  leave  the  next  day  in  his  ship  for  New- York ;  he  left  accordingly  the 
next  day,  and  from  that  time  to  this  (Nov.  1855)  nothing  has  been  heard  of 
him  or  any  of  the  officers  or  crew,  or  of  the  vessel.  Eighteen  days  are  full 
time  for  a  passage  from  Aspinwall  to  New- York — fifty-eight  days  had  elapsed 
between  that  time  and  the  entry  of  the  judgment. 

Held,  that  the  fact  of  the  death  of  the  plaintiff  was  almost  certain,  ^nd  in  that 
event  the  law  was  clear,  that  the  judgment  entered  on  the  27th  of  Nov.,  1854, 
was  not  valid,  and  the  sale  under  it  void. 

New-  York  Special  Term,  Nov.,  1855. 

MOTION  to  set  aside  judgment  of  foreclosure  and  sale  of 
mortgaged  premises — and  that  the  purchaser  be  discharged. 

DANIEL  LORD,  for  motion. 
WM.  CURTIS  NOYES,  opposed, 

MITCHELL,  Justice.  In  July,  1849,  a  judgment  of  fore- 
closure and  sale  was  entered  in  the  above  action,  but  judgment 
was  afterwards  opened,  and  a  new  judgment  entered  on  the 
27th  of  Nov.,  1854,  under  which  the  mortgaged  premises  were 
sold  to  Isaac  C.  Delaplane  on  the  22d  of  December  last.  No- 
tice of  lis  pendens  was  duly  filed  at  or  about  the  commencement 
of  the  action.  Mr.  Delaplane  considers  the  title  bad,  and  re- 
fuses to  complete  his  purchase  for  two  reasons :  1st.  Post  was 
owner  of  the  fee,  subject  to  the  mortgage ;  he  died,  and  by 
order  of  the  surrogate,  and  in  order  to-  pay  his  debts,  his  title 
in  the  lands  was  sold,  on  the  23d  of  June,  1851,  to  Leah  Gur- 
nee,  expressly  subject  to  this  mortgage,  which  was  described 
as  being  under  foreclosure  in  this  court.  No  deed  was  exe- 
cuted to  Leah  Gurnee  :  neither  she  nor  Thorne,  the  person  ap- 
pointed to  sell,  were  substituted  or  added  as  parties  to  the  ac  - 
tion.  The  heirs  of  Post  were  parties. 

2d.  The  plaintiff  was  commander  of  the  United  States  sloop 
of  war  Albany  :  he  was  at  Aspinwall  on  the  28th  of  September, 
1854,  and  then  wrote  to  the  navy  department  that  he  would 
leave  the  next  day  in  his  ship  for  New- York :  he  left  accord- 
ingly the  next  day,  and  from  that  time  to  this  nothing  has  been 
heard  of  him,  or  of  any  of  the  officers  or  crew,  or  of  the  vessel. 
Eighteen  days  are  full  time  for  a  passage  from  Aspinwall  to 
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New- York  ;  fifty-eight  days  had  elapsed  between  that  time  and 
the  entry  of  the  judgment.  The  purchaser  insists  that  this 
shows  that  the  plaintiff  was  then  dead,  and  so  any  judgment 
entered  in  his  name  was  void. 

If  a  tenant  for  life  remove  beyond  sea,  or  absent  himself  in 
this  state  or  elsewhere  for  seven  years  together,  he  is  presumed 
to  be  dead.  (1  R.  S.  749,  §  6.)  That  is  a  conclusion  founded 
on  mere  absence,  and  not  being  heard  of  for  that  time,  without 
reference  to  other  circumstances.  Other  cases  are  left  to  de- 
pend on  the  various  facts  which  may  be  connected  with  them. 
A  vessel,  when  absent  double  the  longest  time  of  a  voyage,  may 
be  presumed  to  be  lost  jvand  it  follows,  as  a  consequence,  that 
it  will  also  be  inferred  that  all  perished  with  her,  if  none  of  the 
passengers  or  crew  are  afterwards  heard  of. 

In  October  of  last  year,  we  were  shocked  at  the  news  of  the 
loss  of  the  Arctic,  and  of  most  of  its  crew  and  passengers. 
Still  hopes  were  reasonably  entertained  that  some  individuals 
might  have  been  picked  up  by  vessels  going  to  Europe,  and 
until  abundant  opportunity  had  passed  to  hear  from  all  such 
vessels,  this  hope  was  properly  indulged ;  and  the  legal  infer- 
ence might  have  been,  until  that  time  was  passed,  that  any  in- 
dividual not  known  to  have  perished  was  still  alive.  But  when 
that  last  anchor  of  hope  was  gone,  then  the  conclusion  was, 
that  those  not  heard  from  had  perished — not  when  hope  was 
last  given  up,  but  at  the  time  when,  from  all  circumstances,  it 
was  most  probable  that  they  perished — and  would  carry  us  back 
to  the  time  when  the  ill-fated  vessel  and  passengers  and  crew 
sank  together.  Thus,  in  earthly  as  in  heavenly  things,  things 
invisible  to  human  eye  may  be  clearly  seen,  being  understood 
by  the  things  that  are  known. 

In  this  case,  nearly  the  same  time  has  elapsed  since  the  Al- 
bany left  her  port  destined  for  this  city,  and  that  is  the  last 
that  has  been  heard  of  her,  or  of  any  of  her  crew.  The  lapse 
of  time  makes  the  death  of  all  on  board  of  her  as  certain  as  any- 
thing not  seen  can  be — and  throws  light  on  the  question,  when 
did  that  destruction  occur'?  The  reasonable  answer  is,  at  some 
time  within  the  period  usually  assigned  as  the  longest  for  such 
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a  voyage ;  and  it  might  be,  from  the  circumstances,  that  it 
should  be  considered  as  some  time  while,  in  her  ordinary  course, 
she  \vould  still  be  in  the  stormy  Gulf  of  Mexico.  Either  way, 
it  must  have  occurred  before  the  judgment  in  this  case. 

At  common  law,  death  abated  all  actions,  so  as  to  put  an  end 
to  them,  and  compel  the  representatives  of  the  decedent  to  be- 
gin as  if  the  first  action  had  never  been  instituted.  Various 
statutes  were  passed  to  cure  this  evil ;  but  in  all  it  will  be 
found  that  the  action  was  suspended  by  the  death,  and  that  no 
proceedings  could  be  had  in  it  until  the  new  parties  were 
brought  in,  except  in  two  special  cases.  By  the  Revised 
Statutes,  (2  R.  S.  306-7,  §  2,)  if  a  plaintiff  died  after  interlo- 
cutory, but  before  final  judgment,  the  action  did  not  abate,  but 
still  it  was  not  to  be  continued  in  the  name  of  the  deceased— 
his  executors  or  administrators  were  to  sue  out  a  scire  facias 
to  show  cause  why  damages  should  not  be  assessed  or  re- 
covered. 

If  the  defendant  died,  nothing  could  be  done  until  his  executors 
or  administrators  were  brought  in.  (Id.  §  3.)  If  either  party  died 
after  verdict,  or  a  plea  in  confession,  the  court  could  enter  final 
judgment  in  the  names  of  the  original  parties,  at  any  time  within 
two  terms  after  the  death.  But  if  a  verdict  were  entered  after 
the  death  of  a  parly,  although  he  were  alive  at  the  beginning  of 
the  circuit  or  term,  the  verdict  was  absolutely  void.  (Id.  §  5.) 
In  partition  the  death  of  either  party  did  not  terminate  the  suit ; 
but  still  the  representatives  of  such  party  were  to  be  brought 
in.  (Id.  §  7.)  If  a  female  plaintiff  married  after  final  judgment , 
but  before  execution,  a  suggestion  was  to  be  entered  on  the 
record  of  the  fact,  and  the  execution  to  issue  in  the  joint  names 
of  her  and  her  husband.  So  in  other  cases,  (§  10  &  11,)  the  suit 
was  not  to  abate,  but  still  to  be  continued  in  the  names  of  new 
parties.  In  chancery,  also,  the  .same  statutes  provided  that  no 
suit  should  abate  when  the  cause  of  action  continued,  but  still 
the  new  parlies  were  to  be  brought  in  before  the  action  could 
proceed.  (2  R.  S.  184,  §  113,  &c.)  The  Code  (§  121)  is  the 
same  in  effect. 

Under  our  old  system,  where  fictions  were  allowed  to  pre- 
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vail,  and  to  have  effect  on  the  rights  of  parties,  if  a  plaintiff 
died  before  execution  issued  against  him,  but  after  the  com- 
mencement of  the  term,  the  court  allowed  the  execution  to  be 
tested  of  the  first  day  in  term,  and  then  having  a  record  that  it 
issued  on  that  day,  no  allegation  could  be  received  against  the 
record,  and  the  execution  was  good  at  least  as  between  the 
parties  to  it.  (Center  agt.  Billinghurst,  1  Cow.  33.)  The  exe- 
cution so  issued  would  be  good  as  against  the  personal  estate, 
perhaps  also  under  the  fiction,  as  against  the  real  estate.  In 
Woodcock  agt.  Bennett,  (1  Cow.  711,)  there  had  been  a  judg- 
ment against  two  Bennetts ;  one  died,  and  execution  issued  af- 
terwards against  both,  and  the  lands  of  the  deceased  as  well  as 
the  property  of  the  survivor  were  sold — the  whole  execution 
was  set  aside :  the  sale  was  held  to  be  void  as  to  the  lands  of 
the  deceased,  and  to  give  no  title  even  to  a  bonafide  purchaser; 
a  distinction  was  made,  and  it  was  considered  that  the  execu- 
tion might  have  been  good  as  to  the  survivor,  as  the  judgment 
survived  against  him,  and  the  personal  property  of  the  deceased 
was,  at  law,  discharged  by  the  death,  and  that  of  the  survivor 
alone  liable.  It  was  also  held  that  the  judgment  should  have 
been  revived  by  scire  facias  before  execution  could  issue. 

In  Bennett  agt.  Davis  fy  Davis,  (3  Cow.  68,)  one  of  the  de- 
fendants died  in  April;  judgment  was  entered  on  a  bond  and 
warrant  of  attorney  in  the  following  May,  and  it  was  set  aside 
as  irregular.  In  Griswold  agt.  Stewart,  (4  Cow.  457,)  Walton 
died  5th  Oct.,  1813,  and  judgment  was  entered  against  him  by 
default  at  the  next  term  in  that  month,  and,  on  scire  facias  against 
the  terre-tenants,  they  pleaded  these  facts,  and  it  was  held 
that  the  judgment  was  void,  and  no  lien  on  the  lands,  and  that 
no  statute  cured  the  effect  of  the  death. 

The  principle  of  all  these  cases  and  statutes  is,  that  the  ex- 
ecution, or  that  which  stands  in  place  of  it,  must  conform  to  the 
record,  and  must  be  by  and  against  parties  in  existence,  and 
that  the  record  also  must  be  by  and  against  such  parties. 

If  the  fact  of  the  plaintiff's  death  were  doubtful,  and  if  it  were 
only  doubtful  whether  the  purchaser's  title  in  that  case  would 
be  good,  the  purchaser  would  be  entitled  to  be  discharged. 
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The  fact  of  the  death  is  almost  certain,  and  in  that  event  the 
law  seems  clear,  that  the  judgment  is  not  valid,  and  the  sale  is 
void. 

The  purchaser  must  be  discharged  from  his  purchase,  and 
be  paid  the  costs  of  this  motion,  $10,  and  the  costs  of  examin- 
ing the  title,  including  a  counsel  fee  on  such  examination — 
which  are  to  be  repaid  to  the  plaintiff  on  a  future  sale  of  the 
property.  ' 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  DANIEL  WAIT  agt.  CHARLES  EGGLESTON 
and  others,  Commissioners  of  Highways  of  the  Town  of 
Preston. 

Every  person,  liable  to  be  assessed  for  highway  labor,  and  owning  lands  in  a 
town  in  which  he  is  not  a  resident,  may  apply  to  the  commissioners  of  high- 
ways of  the  town  in  which  the  lands  are  situated,  to  alter,  discontinue,  or  to 
lay  out  any  road  through  the  same  town. 

Such  non-residents  are  not  restricted  in  their  applications  to  the  laying  of  roads 
through  their  own  lands. 

Where  the  commissioners  of  highways  made  an  order  refusing  to  lay  out  a  high- 
way through  inclosed,  improved,  and  cultivated  land,  without  the  consent  of 
the  owner,  for  the  reason  that  the  applicant  had  not  given  notice  of  a  meeting 
of  freeholders,  to  examine  and  certify  as  to  its  necessity  and  propriety,  and 
because  a  certificate  of  twelve  freeholders  certifying  that  the  highway  was 
necessary  and  proper,  had  not  been  obtained ;  and  referees,  on  appeal,  reversed 
the  order  of  the  commissioners,  and  laid  out  the  highway;  held,  that  the  de- 
cision and  proceedings  of  the  referees  were  void,  and  that  the  commissioners 
would  be  trespassers  if  they  opened  or  worked  such  highway. 

Also,  held,  that  the  proceedings  and  decision  of  the  referees  were  no  bar  to  new 
proceedings  to  lay  out  a  highway  on  the  same  route  that  the  referees  laid  the 
highway,  although  four  years  had  not  elapsed  from  the  filing  of  the  decision 
of  the  referees  in  the  office  of  the  town  clerk. 

Broome  Special  Term,  Oct.,  1856. 
PROCEEDINGS  by  mandamus. 

The  material  facts  established  by  the  papers  in  this  cause  are 
as  follows ; — Solomon  Wait,  in  June,  1855,  applied  for  the 
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laying  out  of  a  public  highway  through  the  inclosed,  improved 
and  cultivated  lands  of  Augustus  Ross,  Daniel  Wait  and  Arnold 
Wait,  situated  in  the  town  of  Preston.  But  only  ten  freehold- 
ers certified  that  such  highway  was  necessary  and  proper;  and 
as  Ross  did  not  consent  to  the  laying  of  such  highway,  the 
commissioners  of  highways  of  the  town  of  Pres'ton  made  an 
order  refusing  to  lay  out  such  highway. 

Afterwards,  on  or  about  the  22d  day  of  June,  1855.  Asa 
Scott  made  an  application  to  the  commissioners  of  highways  of 
Preston  to  lay  out  a  public  highway  on  or  near  the  same  route, 
through  the  inclosed,  improved  and  cultivated  lands  of  Ross, 
Daniel  and  Arnold  "Wait,  situated  in  Preston.  But  Ross  did 
not  consent  to  the  laying  of  such  highway,  and  twelve  free- 
holders of  Preston  did  not  certify  that  such  highway  was 
necessary  and  proper,  and  no  notice  was  given  of  a  time  or 
place  that  freeholders  would  meet  to  examine  or  certify  as  to 
the  necessity  and  propriety  of  such  highway.  And  the  com- 
missioners of  highways  of  Preston,  on  the  30th  of  June,  1855, 
made  an  order  refusing  to  lay  out  such  highway.  But.  an  ap- 
peal was  taken  from  such  order  to  the  county  judge  of  Che- 
nango  county  ;  and  he  appointed  three  referees  to  hear  and 
determine  the  appeal.  And  two  of  the  referees  on  the  10th 
day  of  November,  1855,  made  a  decision,  by  which  they  re- 
versed the  order  appealed  from,  and  laid  out  the  highway  as 
applied  for  by  Scott.  The  commissioners  have  not  taken  any 
steps  for  the  opening  or  working  of  the  highway  laid  out  by  the 
two  referees ;  nor  has  such  highway  been  opened  or  worked, 
or  regarded  by  the  commissioners  as  legally  laid  out. 

On  the  5th  day  of  June,  1856,  Arnold  Wait,  Daniel  WTait 
and  Hiram  Hale,  residents  of  the  town  of  Norwich,  who  were 
liable  to  be  assessed  for  highway  labor,  and  owned  lands  in  the 
town  of  Preston,  presented  an  application  to  the  commissioners 
of  highways  of  Preston,  by  which  they  asked  for  the  laying  out 
a  public  highway  through  the  inclosed,  improved  and  cultivated 
lands  of  Augustus  Ross  and  Daniel  and  Arnold  Wait  in  Pres- 
ton, on  or  near  the  same  route  that  the  two  referees  hiiJ  out 
fhe  highway  applied  for  by  Asa  Scott. 
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The  highway  applied  for  by  Hale,  Arnold  and  Diiniel  Wait 
Is  described  in  their  application  as,  "beginning  in  the  boundary 
line  between  ihe  towns  of  Plymouth  and  Preston,  at  the  termi- 
nation of  a  road  running  in  Plymouth  through  the  lands  of  Les- 
ter Blarkman,  and  thence  to  run  southeasterly  in  Preston 
through  the  inclosed,  improved  and  cultivated  lands  of  Augus- 
tus Rossj  Arnold  and  Daniel  Wait,  until  it  intersects  near 
Wait's  saw-mill,  a  road  running  east  and  west  in  Preston 
through  the  lands  of  Ross  and  Arnold  and  Daniel  Wait,  and 
of  Asa  Scott  and  Hiram  Hale." 

This  application  states  that  Ross  did  not  consent  to  the  lay- 
ing of  such  highway,  Twelve  freeholders  duly  certified  to  the 
necessity  and  propriety  of  the  proposed  highway,  and  all  pro- 
ceedings were  regular  in  obtaining  such  certificate.  But  the 
commissioners  of  highways  of  Preston  afterwards  refused,  and 
still  do  refuse,  to  act  upon  such  certificate,  or  to  make  any 
order,  either  refusing  to  lay  out,  or  laying  out  such  highway. 

The  relator  obtained  an  alternative  mandamus,  commanding 
the  defendants,  as  commissioners  of  highways  of  Preston,  to 
make  an  order  either  refusing  to  lay  out,  or  laying  out  such 
highway,  or  to  show  cause  why  they  did  not  do  so. 

The  defendants  have  made  their  return  to  the  mandamus,  by 
which  they  state,  they  have  refused  to  make  any  order  what- 
ever upon  the  application  of  Hale,  Arnold  and  Daniel  Wait, 
for  the  laying  out  of  the  highway  certified  to  be  necessary  and 
proper  by  twelve  freeholders,  as  aforesaid,  for  these  reasons, 
viz.,  1st.  The  applicants.  Hale  and  Waits,  are  non-residents  of 
the  town  of  Preston,  and  they  ask  for  the  laying  out  of  a  high- 
way through  lands  of  other  persons  than  theirs  in  Preston. 

2d.  That  the  decision  of  the  referees,  laying  out  a  highway 
on  or  near  the  same  route  upon  the  application  of  Asa  Scottj 
is  a  bar  to  the  application  of  Hale  and  the  Waits,  and  will  so 
remain  for  the  term  of  four  years  from  the  filing  of  the  decision 
of  the  referees. 

On  these  facts  the  court  is  called  upon  to  determine  whether 
the  relator  is  entitled  to  a  peremptory  mandamus,  commanding 
the  defendants,  as  commissioners  of  highways  of  Preston,  to  act 
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Upon  the  freeholders'  certificate  that  was  obtained  and  pre* 
sented  to  them  by  Hale  and  the  Waits,  The  return  is  regarded^ 
by  the  stipulation  presented,  as  demurred  to  upon  this  state  of 
facts. 

LEWIS  KiNGSLEY,/or  relator. 
JAMES  W.  GLOVER,  for  defendants. 


BALCOM,  Justice.  The  statute  which  the  relator  claims  au>» 
thorized  Hale  and  the  Waits  to  apply  for  the  laying  out  of  a 
public  highway  through  their  own  lands  and  the  inclosed,  im- 
proved and  cultivated  lands  of  Augustus  Ross  in  Preston,  reads 
as  follows : — 

"  Every  person  liable  to  be  assessed  for  highway  labor,  and 
owning  lands  in  a  town  in  which  he  is  not  a  resident,  may  ap>- 
ply  to  the  commissioners  of  highways  of  the  town  in  which  the 
lands  are  situated,  to  alter,  discontinue,  or  to  lay  out  any  road 
through  the  same."  (Laws  c/1836,  chap.  122,  p.  163.) 

The  defendants'  counsel  insists  that  Hale  and  the  Waits,  who 
are  residents  of  Norwich,  could  only  apply  under  this  statute 
for  the  laying  out  of  a  highway  through  their  own  lands  in 
Preston,  and  not  through  the  lands  of  Ross.  He  argues  that 
the  word  "  same,"  in  the  statute,  belongs  to  the  word  "  lands " 
understood,  instead  of  "town."  This  is  an  unauthorized  con- 
struction, and  is  too  narrow.  The  true  construction  makes  the 
statute  read  so  that  every  person  liable  to  be  assessed  for  high- 
way labor,  and  owning  lands  in  a  town  in  which  he  is  not  a 
resident,  may  apply  to  the  commissioners  of  highways  of  the 
town  (in  which  the  lands  are  situated)  to  alter,  discontinue,  or 
to  lay  but  any  road  through  the  same  town. 

It  was  clearly  the  intention  of  the  legislature  to  place  non- 
residents, who  own  real  estate  in  a  town,  and  who  are  therein 
assessed  for  highway  labor,  on  equal  grounds  with  residents,  as 
to  the  right  to  apply  for  the  alteration,  discontinuance  and  lay- 
ing out  of  highways  in  such  town.  The  object  and  intention 
of  the  legislature  in  enacting  this  statute  may  be  resorted  to  in 
ascertaining  its  meaning.  (The  People  agt.  The  Utica  Insurance 
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Company)  16  Johns.  358 ;  Jackson  agt.  Collins,  3  Cowen,  89.) 
Non-resident  landholders  wanted  highways  to  enable  them  to 
pass  to  and  from  their  lands  without  being  trespassers ;  and  it, 
is  fair  to  infer  the  legislature  intended  to  authorize  them  to  ap- 
ply for  the  laying  out  of  highways  according  to  their  wants 
and  views  of  what  the  interests  of  the  public  required.  And 
such  a  construction  should  be  given  to  the  statute  in  question 
as  will  not  suffer  the  intention  of  the  legislature  to  be  defeated. 
(15  Johns.  358  ;  3  Cow.  89.) 

The  laying  out  of  the  highway  on  or  near  the  same  route  by 
two  of  the  three  referees  appointed  by  the  county  judge,  was  a 
void  proceeding.  They  laid  it  through  the  inclosed,  improved 
and  cultivated  lands  of  Augustus  Ross,  without  his  consent ; 
and  the  applicant  therefor  did  not  give  notice  of  any  meeting 
of  freeholders,  to  certify  in  regard  to  the  necessity  and  pro- 
priety of  the  highway ;  (1  R.  S.  514,  §  59 ;)  nor  did  he  pro- 
cure a  certificate  of  twelve  freeholders  that  such  highway  was 
necessary  and  proper.  (1  R.  S.  514,  §  58.)  The  referees, 
probably,  supposed  they  had  no  authority  to  entertain  an  ob 
jection  to  their  acting  by  reason  of  such  irregularity.  (The  Com- 
missioners of  highways  of  Warwick  agt.  The  Judges  of  Orange 
County,  18  Wend.  432 ;  but  see  1  Selden,  568.) 

The  commissioners  of  highways  of  Preston  would  be  tres- 
passers, if  they  should  open  the  highway  laid  out  by  the  ref- 
erees, or  cause  it  to  be  worked.  (Clark  agt.  Phelps,  4  Cow.  190.) 
They  cannot  be  compelled  by  mandamus  to  open  such  high- 
way, or  to  cause  it  to  be  worked.  (Ex  parte  Clapper,  3  Hill, 
458.) 

The  defendants'  counsel  contends  that  the  decision  of  the 
referees  is  conclusive  for  the  term  of  four  years,  unless  sooner 
reversed  by  certiorari.  It  is  true,  the  statute  declares,  that 
"  their  decision,  or  that  of  any  two  of  them,  shall  be  conclusive 
in  the  premises."  (Laws  0/1847,  chap.  455,  §  8.)  Also,  that 
"  such  decision  shall  remain  unaltered  for  the  term  of  four  years 
from  the  time  the  same  shall  have  been  filed  in  the  office  of  the 
town  clerk."  (Laws  of  1847,  chap.  455,  §  9.)  Such,  however, 
is  the  effect  of  the  decision  of  referees  only,  when  the  proceed- 


128         NEW- YORK  PRACTICE  REPORTS. 

The  People  ex  rel.  Wait  agt.  Eggleston  and  others,  &C. 

ings  upon  which  it  is  founded  are  not  void  by  reason  of  the 
facts  being  insufficient  to  confer  jurisdiction  upon  the  commis- 
sioners to  lay  out  the  highway.  But  when  the  commissioners 
lack  jurisdiction  to  lay  out  the  highway  applied  for,  and  make 
fin  order  refusing  to  lay  it,  the  decision  of  referees  reversing 
their  order,  and  laying  out  such  highway,  is  a  nullity.  (Har 
rington  agt.  The  People,  6  Barb.  607.)  It  has  no  more  force 
than  the  judgment  of  a  justice  of  the  peace  has  in  an  action 
\vherein  he  never  obtained  jurisdiction  of  the  parties,  by  the 
service  of  a  process,  or  by  a  voluntary  appearance  of  the  par- 
ties before  him.  Such  a  judgment  is  no  bar  to  another  action 
for  the  same  demand  included  in  the  judgment.  It  has  no 
force  whatever. 

The  proceedings  on  which  the  referees  acted,  including  their 
decision,  could  be  reversed  by  certiorari;  (6  Wend.  564;)  and 
so  a  void  judgment  of  a  justice  of  the  peace  may  be  reversed 
on  appeal.  (Striker  agt.  Mott,  6  Wend.  465 ;  id.  564.)  But 
a  void  decision  or  judgment  does  not  conclude  a  party  to  it. 
(6  Wend.  564;  6  Barb.  607.)  Void  judgments  and  decisions 
are  as  no  judgments  or  decisions,  as  to  a  party  thereto  who 
chooses  so  to  consider  the  same  ;  and  void  judgments  and  de- 
cisions never  affect  strangers  to  them. 

The  foregoing  conclusions  show  that  the  decision  of  the  ref- 
erees, laying  out  a  highway  on  or  near  the  route  of  the  one  ap- 
plied for  by  Hale  and  the  Waits,  is  entirely  void,  and  there- 
fore no  bar  to  the  right  of  the  relator  to  require  the  commis- 
sioners to  act  upon  the  freeholders'  certificate  that  was  pro- 
cured by  Hale  and  the  Waits. 

The  relator  is,  therefore,  entitled  to  a  peremptory  mandamus, 
commanding  the  defendants,  as  commissioners  of  highways  of 
the  town  of  Preston,  to  make  an  order,  either  laying  out,  or  re- 
fusing to  lay  out,  the  highway  applied  for  by  Hale  and  the 
Waits* 
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The  only  case  in  which  the  Code  expressly  authorizes  a  defendant  to  demand  a 
copy  of  the  complaint,  and  gives  him  twenty  days  thereafter  to  answer  it,  is, 
where  there  has  been  personal  service  of  the  summons,  but  no  copy  of  the 
complaint  has  been  served  with  it. 

In  other  cases  the  defendant  may,  on  application  to  a  judge,  obtain  time  to  an- 
swer, and  if  to  the  court,  also  an  order  to  have  a  copy  of  the  complaint  de- 
livered to  him. 

New-York  Special  Term,  Oct.,  1855. 

APPLICATION  by  plaintiff  for  judgment  against  non-resident 
defendants,  after  service  of  summons,  &c.,  by  publication. 

JACOB  W.  FEETER,  for  plaintiff'. 
R.  G.  BEARDSLEE,  for  defendants. 

MITCHELL,  Justice.  The  only  case  in  which  the  Code  ex- 
pressly authorizes  a  defendant  to  demand  a  copy  of  the  com- 
plaint, and  gives  him  twenty  days  thereafter  to  answer  it,  is 
where  there  has  been  personal  service  of  the  summons,  but  no 
copy  of  the  complaint  has  been  served  with  it.  (Code,  §§  129, 130.) 
In  other  cases  the  defendant  might,  on  application  to  a  judge, 
obtain  time  to  answer,  and,  if  to  the  court,  also  an  order  to 
have  a  copy  of  the  complaint  delivered  to  him.  In  this  case 
both  defendants  were  proceeded  against  as  non-residents,  and  on 
the  twentieth  day  after  the  time  for  publication  had  expired, 
an  attorney  appeared  for  both  of  them,  and  demanded  a  copy 
of  the  complaint. 

In  the  case  of  Laidlaw,  a  copy  had  been  served  on  him  with 
the  summons  by  mailing  it  to  him ;  and  it  is  to  be  presumed 
that  he  received  both  the  summons  and  complaint  in  due  course 
of  mail.  It  may  also  be  presumed  that  the  copy  served  on  him 
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was  delivered  to  his  attorney.  On  Pond  there  was  service  by 
publication  only,  but  not  by  mailing,  as  his  residence  could  not 
be  discovered.  But  the  Code  gives  him  only  the  twenty  days 
after  publication  to  appear  and  answer ',  and  if  he  needed  more, 
ur  his  attorney  needed  another  copy  of  the  complaint,  he  should 
have  applied  to  the  court  for  such  relief. 

Both  parties  treat  the  case  as  one  of  mere  practice,  and  it  is 
decided  accordingly,  that  the  plaintiff  is  entitled  to  judgment, 
without  prejudice  to  any  right  of  defendants,  on  showing  cause, 
to  apply  to  be  let  in  to  defend  on  the  merits. 


SUPREME  COURT. 
JOSEPH  STURGESS  agt.  THURLOW  WEED. 

A  motion  for  a  commission  must  be  made  in  the  district  in  which  the  action 'is* 
triable,  or  in  a  county  adjoining  lhat  in  which  it  is  triable.  The  Revised 
Statutes  and  the  judiciary  act,  in  reference  to  such  a  motion,  are  inconsistent 
with  the  401st  section  of  the  Code,  and  the  latter  must  prevail. 

fit  Chambers,  Aug.,  1856. 

MOTION  for  commission. 

The  defendant  moved  for  a  commission  to  examine  witnesses 
in  a  foreign  state.  The  venue  in  the  action  was  in  Monroe,  and 
the  motion  was  made  before  a  judge  in  Albany.  It  was  ob- 
jected, on  the  part  of  the  plaintiff,  that  the  judge  was  not  au- 
thorized to  hear  the  motion. 

AMOS  DEAN,  for  plaintiff. 
WM.  BARNES,  for  defendant. 

HARRIS,  Justice.  Under  the  provisions  of  the  Revised  Stat- 
utes, any  justice  of  the  supreme  court,  or  any  circuit  judge 
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*night  grant  an  order  for  a  commission.  By  the  judiciary  act 
t)f  1847,  the  same  power  was  conferred  upon  the  justices  of  the 
present  supreme  court,  and  also  upon  county  judges.  (See  2  R. 
S.  393,  §  12— Sess.  Laws,  1847,  p.  640,  §  15.) 

It  is  insisted  that  these  statutes  are  still  in  force,  and  that 
any  justice  may  now  grant  an  order  for  a  commission,  without 
regard  to  the  place  of  trial.  In  this,  however,  I  think  the  de- 
fendant's counsel  is  mistaken.  He  applies  for  an  order  that  a 
commission  issue.  Such  an  application  is  a  motion:  and  the 
Code  declares  that  motions,  when  made  upon  notice,  shall  be 
made  within  the  district  in  which  the  action  is  triable,  or  in  a 
county  adjoining  that  in  which  it  is  triable.  (See  Code,  §§  400, 
401.) 

By  the  468th  section  of  the  Code,  all  statutory  provisions 
inconsistent  with  that  act  are  repealed.  The  provisions  of  the 
Revised  Statutes  and  the  judiciary  act,  so  far  as  they  relate  to 
the  place  where  a  motion  for  a  commission  may  be  made,  are 
inconsistent  with  the  401st  section  of  the  Code.  The  former 
authorize  the  motion  to  be  made  anywhere  in  the  state.  The 
latter  only  authorizes  it  to  be  made  within  the  district,  or  in  a 
couriiy  adjoining  the  place  of  trial.  The  latter  provision 
clearly  must  prevail. 

This  motion  cannot  be  granted.  It  is  not  made  within  the 
district  in  which  the  action  is  triable,  or  in  the  county  adjoin- 
ing that  in  which  it  is  triable.  (See  Dodge  agt.  Rose,  1  Code 
Rep.  123.) 
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CITY  COURT  OF  BROOKLYN. 

JEROME  J.  JOHNSON  AND  NICHOLAS  WYCKOFF  agt.  CALVIN 
STEVENS  AND  THE  CITY  OF  BROOKLYN. 

A  complaint  in  an  action  to  have  delivered  up  and  cancelled  of  record,  a  crrtiji- 
cafe  given  by  the  corporation  of  Brooklyn,  on  a  sale  for  an  alleged  assessment 
or  tax,  which  alleged  that  a  copy  of  the  certificate  had  been  filed  and  entered 
in  the  county  clerk's  office;  (Sess.  Laws  1S34, p.  90;)  that  no  tax  or  assess- 
Tnent  was  ever,  in  fact,  made,  and  no  proceedings  had  authorizing  the  sale; 
that  the  certificate,  however,  by  reason  of  its  having  been  filed  and  entered, 
was  presumptively  a  lien  on  the  land,  and  a  cloud  upon  the  title,  diminishing 
its  value,  &c. 

Held,  that  it  was  sufficient  to  sustain  the  action.  The  corporation,  on  the  face 
of  the  certificate,  which  recited  all  the  necessary  prior  proceedings,  professed 
that  these  proceedings  had  taken  place,  and  caused  a  copy  of  the  certificate  to 
be  filed  and  entered.  The  certificate  was  not  a  real  lien,  if  the  sale  was  un- 
authorized, but  an  apparent  or  prima  facie  lien — a  lien  on  its  face,  which  the 
party  was  entitled  to  have  removed  by  the  aid  of  the  court,  it  appearing  that 
it  obscured  his  title. 

October  Term.)  1855. 

P.  V.  R.  STANTON,  for  plaintiff's. 
NATHANIEL  F.  WARING,  for  defendants. 

GREENWOOD,  City  Judge.  From  the  best  consideration 
which  I  have  been  able  to  bestow  upon  this  case,  and  after  the 
examination  of  the  authorities  to  which  I  have  been  referred 
on  both  sides,  I  have  come  to  the  conclusion  that  the  complaint 
ought  to  be  sustained. 

The  object  of  the  action  is  to  have  delivered  up  and  cancelled 
of  record,  a  certificate  given  by  the  corporation  of  Brooklyn, 
on  a  sale  for  an  alleged  assessment  or  tax,  and  held  by  the  de- 
fendant Stevens,  as  an  assignee  of  the  purchaser.  The  com- 
plaint states  that  a  copy  of  this  certificate  has  been  filed  in  the 
office  of  the  clerk  of  the  county  of  Kings,  and  entered  by  him 
in  the  book  kept  for  entering  such  certificates;  that  no  tax  or 
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assessment  was  ever  in  fact  made,  and  no  proceedings  had  au- 
thorizing the  sale ;  that  the  certificate,  however,  by  reason  of 
its  having  been  filed  and  entered,  is  presumptively  a  lien  on  the 
land,  and  a  cloud  upon  the  title,  diminishing  the  value  of  the 
land,  and  interfering  with  and  preventing  its  sale. 

If  this  were  an  action  to  set  aside  an  instrument  invalid  upon 
its  face,  or  proceedings  of  the  same  character,  there  could  be 
little  doubt,  I  think,  that  it  could  not  be  sustained.  Bills  in 
equity  were  formerly  entertained  for  this  purpose;  but,  as  was 
observed  by  Chief  Justice  NELSON,  in  the  case  of  The  Mayor, 
fyc.,  agt.  Meserole,  (26  Wend.  132,)  the  jurisdiction  on  this  head 
has  of  late  been  narrowed  down.  Where  an  instrument  is  void 
upon  its  face,  it  can  do  no  harm,  and  a  court  will  not  entertain 
a  suit  to  set  it  aside,  unless,  perhaps,  where  it  is  used  for  vex 
atious  purposes.  It  was  well  said  by  the  chancellor,  in  the 
case  of  Wiggin  agt.  The  Mayor  of  New-York,  (9  Paige,  15-24,) 
that,  "  as  every  person  must  be  presumed  to  know  the  law,  a 
proceeding  which,  upon  its  face,  is  not  only  illegal,  but  abso- 
lutely void,  does  not  constitute  a  cloud  upon  the  title  to  real 
estate,  against  which  a  court  of  equity  will  relieve."  (See,  also, 
Van  Doren  agt.  Mayor,  fyc.,  id.  889,  accord.)  But  when  it  is 
necessary  to  resort  to  extrinsic  facts  to  show  an  instrument  to 
to  be  inoperative  and  void,  a  court  of  equity  may  interfere  and 
set  it  aside  as  a  cloud  upon  the  real  title.  (Id.) 

So  in  the  case  of  The  Chatauque  County  Bank  agt.  White, 
(6  Barb.  590,)  Mr.  Justice  HARRIS,  after  referring  to  the  cases 
on  the  question  of  jurisdiction  where  the  instrument  is  void 
upon  its  face,  says,  "  However  the  question  may  be  determined, 
all  the  authorities  agree  in  conferring  jurisdiction  where  the 
claim,  whose  shade  is  cast  upon  the  title,  is  not  utterly  void 
upon  the  face  of  the  instrument  itself,  but  is  shown  to  be  so  by 
extrinsic  evidence,  or  where  it  is  shown  to  be  against  good  con- 
science to  allow  the  party  to  set  up  his  claim  against  the  plain- 
tiff's title."  Such  jurisdiction,  says  STORY,  is  founded  on  the 
true  principle  of  equity  jurisprudence,  which  is  not  merely 
remedial,  but  preventive  of  injustice. 

The  cases  in  9  Paige  and  26  Wend.  ub.  sup.,  have,  however, 
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been  pressed  upon  me  by  the  defendants'  counsel  as  establish- 
ing the  doctrine  that  a  bill  in  equity  cannot  be  filed  to  set  aside 
or  prevent  the  creation  of  a  cloud  upon  the  plaintiffs'  title, 
where  the  proceedings  of  the  corporation  ar-e  eilher  void  or 
merely  voidable.  That,  if  void,  all  who  act  under  them  are 
trespassers,  and  that  therefore  there  is  a  clear  remedy  in  the 
ordinary  action  of  trespass,  and  if  voidable  they  cannot  be  re  - 
viewed  by  a  court  acting  as  a  court  of  equity.  And  it  is  argued 
that  if  in  this  present  case  there  was,  as  the  complaint  alleges, 
no  assessment,  the  sale  was  a  nullity,  and  the  certificate  does 
not  create  even  a  colorable  title  so  as  to  cast  a  cloud  upon  the 
title  of  the  plaintiff. 

I  admit  that  the  recital  in  the  certificate  of  the  assessment 
and  other  proceedings  is  not  legal  evidence,  even  without  being 
impeached,  that  they  were  made  and  had ;  and  that  it  would 
be  incumbent  upon  any  person,  claiming  in  a  judicial  proceed- 
ing under  a  lease  to  be  executed  by  the  corporation  in  pursu- 
ance of  the  certificate,  to  prove  that  all  the  necessary  prior  pro- 
ceedings were  had. 

But  the  statute  authorizes  the  corporation  to  sell  where  such 
proceedings  have  been  had,  and  it  makes  the  filing  and  entry 
of  the  certificate  a  lien  upon  the  premises.  (L.  1834,  p.  90,  §§  26, 
16-42.)  Here,  then,  the  corporation,  on  the  face  of  this  certi- 
ficate, profess  that  these  proceedings  have  taken  place,  and 
cause  a  copy  of  the  certificate  to  be  filed  and  entered  in  the 
county  clerk's  office. 

The  certificate  is  not  void  on  its  face,  for  the  corpora. ion 
have  the  right  to  make  it  in  the  very  case  in  which  they  pro- 
fess to  have  done  so.  I  agree,  ns  before  intimated,  that  the 
power  of  the  corporation  must  be  shown,  like  that  of  any  other 
body  or  person  acting  under  a  power,  and  that  nothing  is  to  be 
presumed.  This  is  true,  however,  rather  in  reference  to  the 
enforcement  of  a  claim  under  a  grant  executed  in  pursuance 
of  the  power,  than  as  regards  what  may  be  the  effect  of  the 
claim  in  embarrassing  the  title.  Suppose  that  a  person  were 
to  set  up  title  under,  and  place  on  record,  a  deed  reciting  that 
A ,  deceased,  had  left  a  will,  appointing  the  grantor  exe- 
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cutor,  with  power  to  sell,  when,  in  truth,  no  such  will  had  ever 
been  executed,  could  not  an  action  be  brought  by  the  heirs  at 
law  to  set  aside  the  deed  as  a  cloud  upon  the  title?  The  deed, 
although  void,  would  not  be  so  on  its  face,  for  the  grantor 
would  have  had  the  power  to  sell  if  the  pretensions  made  upon 
the  face  of  the  instrument  had  been  true.  Or  take  the  case 
(which  would  be  nearer  the  present  one)  of  a  conveyance  falsely 
reciting  a  power  executed  by  the  owner  of  the  land,  to  the 
grantor,  to  sell.  Would  not  an  action  lie  to  set  it  aside  ?  A 
forged  deed,  and  one  obtained  by  fraud,  or  upon  a  usurious 
consideration,  are  void,  but  because  they  are  not  void  on  their 
face  a  suit  may  be  brought  to  set  them  aside. 

But  here  the  case  is  much  stronger ;  for  not  only  does  the 
defendant  Stevens  hold  the  certificate,  but  the  statute  makes  it, 
when  filed  and  entered,  a  lien.  It  is  not,  indeed,  a  real  lien  if 
the  sale  was  unauthorized,  but  it  is  an  apparent  or  prima  facie 
lien.  It  is  a  lien  on  its  face.  It  is  said  that  a  person  examin- 
ing the  title  is  not  to  presume  from  the  certificate  that  there 
was  any  authority  to  sell.  But  this  is  requiring  him  to  go  into 
extrinsic  facts  to  ascertain  whether  there  was  an  assessment 
and  a  course  of  proceeding  upon  it  authorizing  a  sale.  It  is 
not  like  the  case  of  a  stranger  executing  a  deed  of  another's  land, 
where  the  act  is  invalid  on  its  face  ;  for  here  the  corporation 
have  jurisdiction  over  the  subject  matter,  and  the  power,  under 
certain  circumstances,  to  sell ;  and  when  they  state  the  exist- 
ence of  such  circumstances  they  may  be  fairly  supposed  to  have 
exercised  the  power  rightfully.  This  is  a  reasonable  supposi- 
tion, and  it  is  the  very  thing  which  creates  the  cloud.  It  is  not 
necessary  that  the  supposition  should  amount  to  a  legal  pre- 
sumption. It  is  sufficient  if  the  instrument  is  calculated  to  in- 
duce the  belief  that  the  title  is  bad,  and  thus  presents  an  ob- 
struction which  darkens  it.  It  is  no  answer  to  say,  that  proper 
inquiry  and  investigation  in  another  quarter  may  dissipate  the 
clout] ;  for  in  that  way,  perhaps,  most  clouds  might  be  dissi- 
pated so  as  to  discover  the  true  title.  But  a  party  is  not 
obliged  to  do  this.  He  is  entitled  to  have  them  removed  by 
the  aid  of  the  court,  if,  as  they  appear,  they  obscure  the  title. 
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One  ground  upon  which  the  chief  justice  and  the  chancellor, 
in  the  cases  referred  to,  based  their  opinions  was,  that  the  court 
of  chancery  had  no  jurisdiction  to  review  and  correct  the  pro- 
ceedings of  inferior  tribunals  like  corporations.  But  the  action 
in  this  case  is  to  set  aside  the  certificate,  and  proceeds  upon 
the  ground  that  there  was  no  assessment,  and  nothing  to  au- 
thorize the  sale.  I  do  not,  however,  perceive  that  it  would 
have  materially  altered  the  case,  i£  the  complaint  had  brought 
into  review  the  prior  proceedings  of  the  corporation  as  irregu- 
lar and  voidable. 

The  distinctions  between  actions  at  law  and  suits  in  equity, 
and  their  forms,  are  now  abolished  with  the  courts  of  equity 
themselves.  If  this  court  would  have  jurisdiction,  as  it  un- 
questionably would,  to  review  these  proceedings  in  an  action 
of  trespass  or  ejectment,  in  which  their  validity  should  come  in 
question,  I  see  no  reason  why  it  might  not  do  so  in  the  present 
action.  If  a  cloud  upon  a  title  consisted  of  a  deed  obtained  by 
fraud,  and  placed  upon  record,  the  validity  of  the  deed  might 
be  tried  in  this  court  in  an  action  of  ejectment,  or  in  one  brought 
to  set  it  aside  and  cancel  it  of  record  ;  and  it  is  difficult,  for  the 
purpose  of  the  question  under  consideration,  to  discover  any 
substantial  difference  between  such  a  case  and  the  one  existing 
here. 

I  have  had  some  doubts  in  this  case,  I  admit,  and  felt,  at  first, 
somewhat  embarrassed  by  the  decision  in  26  Wend,  and  9  Paige, 
to  which  I  have  referred.  But  I  have  thought  that  it  was  my 
duty  to  sustain  the  complaint  rather  than  dismiss  it.  These 
cases  were  in  the  court  of  chancery,  involved  the  validity  of 
the  assessment,  a  matter  of  which  that  court  had  no  jurisdic- 
tion, were  prior  to  the  Code,  and  did  not  present  the  question 
as  it  is  now  raised  ;  nor  were  the  points  considered  which  have 
been  presented  here.  As  to  the  unreported  case,  to  which  I 
have  been  referred  by  the  defendants'  counsel,  I  do  not  under- 
stand that  any  opinion  was  delivered,  and  therefore  I  cannot 
tell  what  particular  features  the  case  presented,  or  upon  what 
ground  the  court  proceeded. 

If  the  complaint  in  this  action  should  be  dismissed,  the  cer- 
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tificate  and  the  lease,  when  executed,  must  continue  to  cast  a 
shadow  upon  the  plaintiff's  title,  until  the  defendant  Stevens, 
or  his  assigns,  shall  see  fit  to  assert  a  right  of  possession  under 
them  ;  if  asserted  without  any  legal  proceeding,  an  action  of 
trespas^nay  be  sufficient  to  indemnify  the  plaintiffs  against  the 
illegal  act ;  ai5d  if,  through  an  action  of  ejectment,  (as  it  was  for- 
merly termed,)  the  validity  of  the  proceedings  of  the  corpora- 
tion would  come  in  question  there  ;  but  I  do  not  think  that,  in 
the  meantime,  the  title  should  be  embarrassed  by  the  certificate 
of  sale,  standing  upon  the  record  as  an  apparent  lien. 

With  these  views,  I  think  that  the  demurrer  should  be  over- 
ruled. 


SUPREME  COURT. 

BETSEY  SANDFORD,  by  next  friend,  respondent,  agt.  DAVISON 
MOSHIER,  impleaded,  &c.,  appellant. 

An  order,  under  §  292  of  the  Code,  that  a  judgment-debtor  apply  property  to- 
wards the  satisfaction  of  the  judgment,  will  not  be  granted,  unless  it  is  clear 
beyond  reasonable  doubt  that  the  property  is  in  his  hands  or  under  his  con- 
trol. 

Monroe  General  Term,  Sept.,  1856. 

T.  R.  STRONG,  WELLES  and  E.  DARWIN  SMITH,  Justices. 
APPEAL  from  an  order  of  the  county  judge  of  Seneca  county, 
in  proceedings  supplementary  to  execution. 

A.  V.  HARPENDING, for  appellant. 
E.  VAN  BUREN,  for  respondent. 

By  the  court — T.  R.  STRONG,  Justice.  To  warrant  an  order 
under  §  292  of  the  Code,  thnt  a  judgment-debtor  apply  prop- 
erty towards  the  satisfaction  of  the  judgment,  it  should  clearly 
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appear  that  the  property  is  in  his  hands  or  under  his  control.  The 
remedy  given  by  that  section  was  intended  only  for  cases  where 
the  ability  of  the  debtor  to  comply  with  the  order,  by  having 
the  property  in  his  possession  or  in  his  power,  is  beyond  rea- 
sonable doubt.  For  a  failure  to  comply  with  such  an  order  the 
debtor  may  be  imprisoned ;  and  he  should  noc  be  subjected  to 
that  consequence,  unless  it  is  apparent  he  has  the  property. 
If  he  has  it,  and  will  not  apply  it  as  directed,  imprisonment  is 
highly  just  to  coerce  the  application — as  disobedience  may  wrell 
be  deemed  fraudulent. 

In  the  present  case,  the  examination  of  the  debtor  shows 
the  receipt  by  him  of  various  sums  of  money,  and  also  the  pay- 
ment by  him  of  various  sums ;  and  he  states,  in  his  examina- 
tion, that  other  payments  have  been  made  by  him,  which  he 
cannot  recollect  particularly ;  and  that  he  has  paid  out  all  the 
money  he  has  received.  The  account  which  is  given  of  the 
disposition  of  the  money  is  not  satisfactory  in  all  respects,  but 
we  think  the  evidence  is  not  so  clear  that  he  has  money  in  his 
hands,  or  within  his  control,  as  to  sustain  the  order  appealed 
from. 

The  order  must  be  reversed,  with  $10  costs. 


SUPERIOR  COURT. 

WILLIAMS  agt.  HORGAN  &  HORGAN. 

Where  one  of  several  defendants,  who  has  by  separate  answer  made  a  separate 
defence,  and  is  not  united  in  interest  with  the  others,  succeeds  on  the  trial, 
lie  is  not  in  any  action,  legal  or  equitable,  entitled  to  costs  as  of  course,  but 
must  apply  for  them  to  the  court.  (Code,  §  30G.) 

But  if  there  is  a  union  of  interest,  as  an  action  upon  joint  contract,  and  all  the 
defendants  have  set  up  a  joint  defence,  though  by  separate  answers,  and  the 
case  be  one  of  those  mentioned  in  §  304,  then,  if  the  plaintiff'  does  not  suc- 
ceed, they  will  be  entitled  to  costs  as  of  course,  under  §  305. 

It  seems,  that  in  an  action  upon  a  joint  contract,  against  several  defendants,  where 
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they  set  up  a  joint  defence,  though  by  separate  answers,  the  plaintiff  cannot 
have  judgment  against  one  defendant  only — the  others  succeeding  in  dismiss- 
ing the  complaint. 

Special  Term,  Nov.,  1856. 

MOTION  to  vacate  a  judgment  entered  by  one  of  two  defend- 
ants, sued  jointly,  in  respect  to  whom  the  complaint  had  been 
dismissed. 

G.  STEPHENSON,  for  plaintiff", 
JNO.  NEWHOUSE,  for  defendants. 

SLOSSON,  Justice.  The  action  is  for  a  money  demand  against 
both  defendants  charged  jointly. 

The  defendants  appeared  by  the  same  attorney,  and  put  in 
separate  answers,  but  setting  up  the  same  defence. 

The  referee  dismissed  the  complaint  as  to  one  defendant,  and 
gave  the  plaintiff  judgment  as  against  the  other. 

The  defendant  as  to  whom  the  complaint  had  been  dis- 
missed, entered  up  judgment  for  his  costs,  without  a  previous 
application  to  the  court,  as  being  entitled  to  costs  of  course 
under  §  305  of  the  Code. 

The  present  motion  is  to  vacate  the  said  judgment,  on  the 
ground  that  the  case  falls  within  §  306,  and  the  costs  are  in  the 
discretion  of  the  court. 

This  section,  (306,)  as  it  reads  since  amendment  of  1851, 
makes  it  discretionary  with  the  court  in  all  actions,  (whether 
equitable  or  legal,)  where  there  are  several  defendants,  not 
united  in  interest,  making  separate  defences  by  separate  an- 
swers, and  in  which  the  plaintiff  fails  to  recover  judgment 
against  all,  whether  to  give  costs  or  not  to  the  defendants  who 
have  judgment  in  their  favor. 

Before  the  amendment  of  1851,  which  consisted  in  substi- 
tuting for  the  word  "  when,"  at  the  commencement  of  the 
second  paragraph  of  §  306,  the  words  "in  all  actions  where,"  in 
an  action  against  two  for  the  conversion  of  a  note,  in  which 
both  defendants  appeared  by  the  same  attorney,  and  put  in  a 
single  answer,  though  in  form  several  as  to  each,  and  a  verdict 
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was  found  in  favor  of  one  and  against  the  other,  this  court  held 
that  the  defendant  succeeding  was  entitled  to  costs  as  of  course, 
and  that  the  case  did  not  come  within  §  306. 

This  decision  was  affirmed  by  the  court  of  appeals,  (4  Seld. 
29,)  and  that  court,  by  resolution,  declared,  that  Gardner  (the 
defendant  who  succeeded)  "  was  entitled  to  costs,  as  a  matter  of 
course,  under  §  305  of  the  Code  of  Procedure." 

In  a  case  subsequently  tried  in  this  court,  after  the  amend- 
ment of  1851,  (Bulkley  agt.  Smith,  Brush  fy  Kettietas,  1  Duer, 
704,)  which  was  also  an  action  in  tort,  (malicious  prosecution,) 
the  plaintiff  obtained  a  verdict  against  Smith  and  Brush,  but 
Kettietas  was  acquitted.  The  plaintiff,  to  exonerate  himself 
from  the  payment  of  costs,  applied  to  the  chief  justice  for  a 
certificate  under  the  Revised  Statutes,  (§  19,  ch.  10,  tit.  1,  p.  3,) 
that  there  was  reasonable  cause  for  making  Kettietas  a  party. 
The  application  was  considered  by  the  judges,  and  the  court 
held  that  the  provisions  of  the  Revised  Statutes,  in  respect  to 
the  allowance  of  costs  to  defendants,  were  no  longer  in  force, 
and  that  "  as  the  defendants  were  plainly  not  united  in  interest, 
and  Kettietas  had  made  a  separate  defence,  the  allowance  of 
costs  to  him  was  governed  by  §  306  of  the  Code,  and  therefore 
rested  entirely  in  the  discretion  of  the  court,  and  that  no  judg- 
ment for  costs  could  be  rendered  in  his  favor,  except  on  his  ap- 
plication, when  it  would  be  in  time  to  consider  of  the  propriety 
of  Allowing  it." 

Both  these  actions  were  in  tort,  and  therefore  in  neither  were 
the  defendants  united  in  interest;  and  yet  in  one  case  the  court 
held  the  defendant  who  succeeded  entitled  to  costs  as  of  course, 
and  in  the  other,  held  that  costs  were  discretionary;  and  in 
neither  case  is  reference  made  to  the  distinction  between  legal 
and  equitable  actions,  which  distinction  it  was  the  design  of  the 
amendment  of  1851  to  do  away  with,  in  respect  to  that  class  of 
cases  which  fall  under  the  second  paragraph  of  the  section. 

Without  attempting  to  reconcile  these  cases,  it  is  sufficient 
to  say,  that  where  one  of  several  defendants,  who  has  by  sep- 
arate answer  made  a  separate  defence,  and  is  not  united  in 
interest  with  the  others,  succeeds  on  the  trial,  he  is  not  in  any 
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action,  legal  or  equitable,  entitled  to  costs  as  of  rourse,  but 
must  apply  for  them  to  the  court,  in  whose  discretion  it  rests  to 
grant  them. 

If  there  is  a  union  of  interest,  and  all  have  set  up  a  joint. de- 
fence-, and  the  case  be  one  of  those  mentioned  in  §  304,  then, 
if  the  plaintiff  do  not  succeed,  they  will  be  entitled  to  costs  as 
of  course,  under  §  305. 

The  second  paragraph  of  §306  seems  to  have  been  intended, 
so  far  as  it  applies  to  legal  actions,  for  actions  of  tort,  or  for 
money  demands  arising  on  contract  several  in  their  nature,  or 
joint  and  several,  and  in  which  the  answer  of  one  defendant 
does  not  enure  to  the  benefit  of  another.  So,  also,  in  an  action 
on  a  joint  contract,  where  one  defendant  sets  up  a  defence  per- 
sonal to  himself  only,  as  infancy.  So  in  an  action  against 
maker  and  indorser  of  a  promissory  note  under  the  statute. 

In  all  these  cases,  if  the  defendants  answer  separately,  and 
one  succeeds,  his  costs  are  in  the  discretion  of  the  court ;  but 
where  several  are  sued  on  a  joint  contract,  and  all,  or  either, 
deny  the  joint  contracting,  though  by  separate  answers,  the 
success  of  either  enures  to  the  benefit  of  the  others,  because  the 
plaintiff  cannot,  in  such  case,  have  judgment  against  any.  (Code, 
§  274;  Fullcrton  agt.  Taylor,  6  Pr.  Rep.  259.) 

Such  a  case  is  within  §  305,  and  the  defendants  are  entitled 
to  costs  of  course. 

Such  appears  to  have  been  the  present  case.  The  plaintiff 
sued  the  defendants  as  jointly  liable :  each  answrered,  denying 
the  joint  liability.  The  referee  gave  judgment  for  one  of  the 
defendants  on  this  defence,  but  gave  judgment  for  the  plaintiff 
against  the  other  defendant.  I  am  not  called  upon  to  review 
this  judgment;  but,  on  the  question  of  costs,  I  am  of  opinion 
that  the  case  falls  within  §  305,  and  that  the  judgment  was 
properly  entered. 

Motion  to  vacate  judgment  denied,  with  $7  costs. 
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SUPREME  COURT. 

ALEXANDER  BONNELL  agt.  ALEXANDER  H.  HENRY  and  others^ 

It  is  settled,  that  it  is  not  a  sufficient  requirement  with  the  provisions  of  the 
Code,  in  reference  to  a  confession  of  judgment,  to  set  out  merely  a  promissory 
note  executed  by  the  party  against  whom  the  judgment  is  to  be  entered.  Such 
a  note  may  furnish  evidence  of  the  existence  of  a  debt,  but  it  furnishes  no  in- 
formation in  relation  to  the  facts  out  of  which  the  indebtedness  arose.  (See 
2  Kern.  215.) 

Nor  is  the  omission  to  state  the  facts  out  of  which  the  indebtedness  arose  a  mere 
irregularity,  of  which  the  defendant  only  can  take  advantage,  but  is  mutter 
of  substance  affecting  the  interest  of  subsequent  incumbrancers.  Therefore, 
the  statute  which  requires  that  a  motion  to  set  aside  a  judgment  for  irregu- 
larity, should  be  made  within  a  year  after  the  entry  of  judgment,  has  no  ap 
plication  to  such  a  Case. 

Although  the  owner  of  a  judgment  recovered  upon  a  bond  secured  by  a  mort- 
gage, cannot  sell  the  mortgaged  premises  by  virtue  of  an  execution  upon  ihe 
judgment,  yet  he  is  interested  in  removing  any  illegal  obstruction,  which  an 
insufficient  judgment  on  confession  in  favor  of  a  plaintiff  may  present  to  the 
collection  of  his  debt  by  a  foreclosure  of  his  mortgage. 

Whether  the  right  to  have  an  illegal  judgment  removed  is  confined  to  a  judg- 
ment-creditor. Quere? 

Albany  Special  Term,  Jlug.>  1855. 
MOTION  to  set  aside  judgment,  &c. 

The  defendants,  on  the  19th  of  April,  1852,  signed  a  confes* 
sion  of  judgment,  as  follows  :  — 

"  We  do  hereby  confess  judgment  in  this  cause  for  the  sum 
of  $2,822.75,  and  authorize  judgment  to  be  entered  therefor 
against  us.  This  confession  is  for  a  debt  justly  owing  and  now 
due  to  the  plaintiff  upon  the  following  facts:  That  we,  Alex- 
ander H.  Henry,  Edwin  Henry  and  John  A.  Henry,  are  in- 
debted to  the  said  Alexander  Bonnell  upon  a  certain  promis- 
sory note,  of  which  the  following  is  a  copy  :  — 

"  Greenbush,  April  19,  1852. 

"  On  demand,  for  value  received,  we,  or  either  of  us,  promise 
lo  pay  to  the  order  of  Alexander  Bonnell  the  sum  of  two  thou- 
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sand  eight  hundred  and  twenty-two  dollars  and  seventy-five 

cents,  with  interest  from  date. 

"  ALEXANDER  H.  HENRY, 
"  EDWIN  HENRY, 

"JOHN  A.  HENRY." 
I 

To  this  confession  was  subjoined  an  affidavit  of  all  the  de- 
fendants, to  the  effect  that  the  facts  stated  in  the  confession 
were  true. 

On  the  21st  of  April,  1852,  a  judgment  was  entered  in  the 
office  of  the  clerk  of  Rensselaer  upon  this  confession. 

In  August,  1853,  Edwin  Henry  purchased  of  George  C. 
Genet  a  stock  of  goods,  and  executed  to  him,  on  account 
thereof,  a  bond  conditioned  for  the  payment  of  $2,000,  and,  to 
secure  such  payment,  executed  a  mortgage  upon  two  houses 
and  lots,  owned  by  him  in  the  village  of  Greenbush,  in  the 
county  of  Rensselaer.  The  bond  and  mortgage  were  assigned 
to  one  Lahens,  who  commenced  a  suit  upon  the  bond  in  the 
New-York  superior  court,  and,  on  the  2d  of  February,  1855, 
recovered  a  judgment  for  $2,148.30,  which  was  docketed  in 
the  county  of  Rensselaer  on  the  16ih  day  of  March.  The  judg- 
ment was  subsequently  assigned  to  George  C.  Genet.  Mr. 
Genet  states,  in  his  affidavit,  that  he  had  no  knowledge  of  the 
existence  of  the  judgment  in  favor  of  the  plaintiff  above  named 
until  after  the  1st  of  September,  1854. 

On  the  19th  of  April,  1855,  Mr.  Genet  recovered  another 
judgment  against  Edwin  Henry  in  the  New-York  superior  court 
for  $111.26,  which  also  had  been  docketed  in  the  county  of 
Rensselaer. 

A  motion  was  made  by  Mr.  Genet,  as  a  judgment-creditor 
of  Edwin  Henry,  to  set  aside  the  judgment  in  favor  of  the  plain- 
tiff as  against  Edwin  Henry,  on  the  ground  that  the  facts  out 
of  which  the  alleged  indebtedness  arose,  do  not  sufficiently  ap- 
pear in  the  statement  upon  which  the  judgment  was  entered. 

GEORGE  C.  GENET,  for  motion. 
JOHN  H.  REYNOLDS,  opposed. 
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HARRIS,  Justice.  To  authorize  the  entry  of  a  judgment  by 
confession,  without  action,  a  written  statement  is  required,  in 
which  the  facts  out  of  which  the  indebtedness  arose  must  be 
set  forth.  It  is  settled,  that  it  is  not  a  sufficient  compliance 
with  this  requirement  to  set  out  a  promissory  note,  executed 
by  the  party  against  whom  the  judgment  is  to  be  entered. 
Such  a  note  may  furnish  evidence  of  the  existence  of  a  debt, 
but  it  furnishes  no  information  in  relation  to  the  facts  out  of 
which  the  indebtedness  arose.  (Chappel  agt.  Chappel,  2  Kern. 
215.)  In  this  case,  the  statement  upon  which  the  judgment 
was  entered  contains  merely  a  copy  of  a  note,  executed  simul- 
taneously with  the  statement  itself.  The  requirement  of  the 
statute  cannot  be  so  easily  satisfied.  Such  a  statement  fur- 
nished no  authority  for  entering  judgment. 

Nor  is  the  omission  to  state  the  facts  out  of  which  the  in- 
debtedness arose  a  mere  irregularity.  If  it  were,  it  would  have 
been  a  sufficient  answer  to  the  motion,  that  more  than  a  year 
had  elapsed  since  the  judgment  was  entered.  (2  R.  S.  359,  §2.) 
Indeed,  if  it  were  a  mere  irregularity,  none  but  the  defendant 
in  the  judgment  could  take  advantage  of  it. 

In  C/ictppel  agt.  Chappel,  above  cited,  it  was  held  that,  be- 
cause the  omission  to  state  the  facts  out  of  which  the  indebt- 
edness arose  was  not  a  mere  irregularity,  but  a  matter  of  sub- 
stance, affecting  the  interests  of  subsequent  incumbrancers,  a 
third  person,  having  a  lien  upon  property  junior  to  the  apparent 
lien  of  such  a  judgment,  might  move  to  set  it  aside,  and  thus 
remove  the  obstruction  which  the  parties  to  the  judgment  had 
illegally  placed  in  the  way  of  the  collection  of  his  debt.  Had 
the  omission  been  regarded  as  mere  informality  in  the  proceed- 
ings, the  court  could  not  have  allowed  a  stranger  to  the  record 
to  interfere.  But  as  the  objection  went  to  the  validity  of  the 
judgment  itself,  a  party  interested  in  enforcing  a  subsequent 
judgment  was  allowed  to  come  in  and  have  it  set  aside.  If  this 
be  so,  the  statute  which  requires  that  a  motion  to  set  aside  a 
judgment  for  irregulaiity  should  be  made  within  a  year  after 
the  entry  of  judgment,  has  no  application  to  the  case.  (See 
Manufacturers'1  and  Mechanics'*  Bank  agt.  Boyd,  3  Denio,  257 ; 
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Dedericks,  administrators,  agt.  Richley,  19  Wend.  108.)  In  the 
latter  case,  BRONSON,  J.  said,  "  The  provision  of  the  statute 
referred  to  relates  to  a  mere  technical  irregularity,  where  the 
cause  has  been  heard  and  decided  upon  the  merits,  and  not  to 
a  judgment  entered  without  authority  against  a  party  not  before 
the  court."  (See,  also,  Delaplaine  agt.  Hitchcock,  6  Hill,  14.) 

It  was  insisted,  in  opposition  to  the  motion,  that,  as  the  judg- 
ment assigned  by  Lahens  to  Mr.  Genet,  was  recovered  upon  a 
bond,  secured  by  a  mortgage  upon  the  only  real  estate  owned 
by  the  defendant,  the  judgment  was  not  a  lien  upon  such  real 
estate;  and  the  assignee  had,  therefore,  no  interest  in  remov- 
ing the  prior  judgment  entered  by  confession.  It  is  true,  that 
the  mortgaged  premises  cannot  be  sold  by  virtue  of  an  execu- 
tion upon  the  judgment.  (2  R.  S.  368,  §  31.)  But,  though  this 
be  so,  the  owner  of  the  judgment  is  not  the  less  interested  in 
removing  any  illegal  obstruction  which  the  judgment  in  favor 
of  the  plaintiff  may  present  to  the  collection  of  his  debt  by  a 
foreclosure  of  his  mortgage.  Nor  do  I  understand  that  the 
right  to  have  the  illegal  judgment  removed  is  confined  to  a 
judgment-creditor.  It  is  unnecessary,  however,  to  determine 
this  question,  for  it  is  not  denied  that  the  judgment  recovered 
by  Mr.  Genet  on  the  19th  of  April,  1855,  is  a  lien  upon  the 
defendant's  real  estate,  and  this  alone  would  be  sufficient  to 
authorize  the  motion. 

It  is  stated,  in  the  affidavit  of  the  plaintiff's  attorney,  that, 
in  January,  1855,  a  motion  was  made  by  Mr.  Genet,  on  behalf 
of  his  assignor,  to  set  aside  the  same  judgment,  and  that  such 
motion  was  denied,  without  liberty  to  renew  the  same.  It  is 
insisted,  therefore,  that  the  subject  of  this  motion  is  res  adjudi- 
cata.  But  a  conclusive  answer  to  this  objection  is,  that  though 
Mr.  Genet  may  not  be  at  liberty  to  renew  the  motion  as  the 
assignee  of  the  judgment  recovered  by  Lahens,  he  is  under  no 
such  disability  in  respect  to  the  judgment  recovered  by  him 
since  the  former  motion  was  made. 

The  judgment  must  be  set  aside,  unless,  within  ten  days 
after  being  served  with  a  copy  of  the  order  to  be  entered  upon 
this  decision,  the  plaintiff  shall  execute  and  deliver  to  Mr. 

VOL.  XIII.  10 
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Geneva  release  of  the  lien  of  his  judgment  upon  the  real  estate 
of  Edwin  Henry  in  the  county  of  Rensselaer,  and  also  a  release 
from  the  purchaser  upon  the  sale  made  by  virtue  of  the  execu- 
tion issued  upon  the  plaintiff's  judgment.  The  plaintiff  must 
also  be  charged  with  the  costs  of  this  motion. 


SUPREME  COURT. 

LOESCHER  agt.  NORDMEYER. 

On  an  appeal  from  the  marine  court  to  the  common  pleas,  the  costs  of  the  action, 
and  two  dollars  costs  of  the  return,  required  to  be  paid  to  the  justices,  by  §  354 
of  the  Code,  may  be  paid  to  the  clerk  of  the  marine  court. 

The  notice  of  appeal,  which,  by  §  354,  is  required  to  be  served  within  twenty 
days  on  the  respondent  personally,  if  a  resident  of  the  county,  may  be  prop 
erly  served  on  his  attorney,  who  appeared  on  the  trial  for  him,  where  it  ap- 
pears that  diligent  inquiry  and  search  for  the  residence  of  the  respondent  has 
been  made  without  ascertaining  it. 

New-York  Special  Term,  Oct.,  1856. 

MOTION  for  an  injunction  or  stay  of  proceedings  against  the 
respondent,  until  the  decision  of  the  cause  on  appeal. 

H.  W.  JOHNSON,  for  appellant. 
H.  D.  TOWNSEND,  for  respondent. 

CLERKE,  Justice.  I  think  it  expedient  to  grant  the  injunc- 
tion or  stay  in  this  case,  if  an  appeal  from  the  marine  court  to 
the  court  of  common  pleas  has  been  regularly  taken.  Section 
354  of  the  Code  requires  "  that  notice  of  appeal  must,  within 
twenty  days,  be  served  on  the  justice  personally,  &c.,  and  on 
the  respondent  personally,  &c.,  or  in  case  the  respondent  is  not 
a  resident  of  the  county,  in  the  same  manner,  on  the  attorney 
or  agent,  if  any,  who  is  a  resident  of  such  city  or  county,  who 
appeared  for  him  on  the  trial." 
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It  further  provides,  that  the  appellant  must,  at  the  time  of 
service  of  notice  of  appeal  on  the  justice,  pay  to  him  the  costs 
of  the  action,  together  with  two  dollars  costs  of  the  return. 
The  latter  provision  was  sufficiently  complied  with  by  paying 
to  the  clerk  of  the  marine  court  the  costs  of  the  action,  besides 
two  dollars  for  the  return. 

The  only  question  to  be  decided,  then,  is,  was  the  nolice  ot 
the  appeal  sufficiently  or  properly  served  on  the  respondent  1 
It  is  admitted,  that  it  was  not  served  on  her  .personally  ;  but 
the^attorney  of  the  appellant  swears  that  he  made  diligent  in- 
quiry for  the  residence  of  the  respondent,  within  the  twenty 
days,  for  the  purpose  of  serving  on  her  a  notice  of  appeal ;  that 
he  could  not  discover  her  residence,  notwithstanding  that  in- 
quiries were  made  of  persons  with  whom  she  was  acquainted, 
and  that  he  was  informed  and  believed  that  she  is  not  a  resident 
of  this  county,  but  only  temporarily  here  ;  and  that,  conse- 
quently, he  caused  the  notice  to  be  served  on  her  attorney,  who 
appeared  for  her  at  the  trial. 

No\v,  the  section  does  not  provide,  in  express  terms,  for  the 
contingency  that  has  occurred  in  this  case,  supposing,  as  the 
counsel  of  the  respondent  insists,  that  she  is  a  resident  of  this 
county.  It  is  evident,  that  diligent  search  for  her  was  made 
within  the  prescribed  time,  without  success,  for  the  purpose  of 
serving  the  notice  on  her.  If  it  is  to  be  held,  that  in  such 
cases,  where  the  respondent  is  a  resident,  and  yet,  after  bona 
fide  efforts  to  find  her,  cannot  be  found,  that  the  notice  cannot 
be  served  on  her  attorney,  the  right  of  appeal  must,  in  many 
cas^s,  without  any  fault  of  the  appellant,  become  impossible. 

I  cannot  suppose  that  this  was  intended  by  the  legislature. 
Such  a  supposition  would  be  imputing  a  purpose  to  them,  which 
there  is  no  just  reason  to  believe  that  they  could  have  en- 
tertained. It  would  exclude  many  from  the  benefits  of  the 
section  ;  and  it  would  be  contrary  to  that  principle  of  construc- 
tion which  declares,  that  beneficial  statutes  are  to  be  expounded 
largely,  and  not  with  restriction.  Besides,  in  the  present  case, 
although  the  respondent  swears  that  she  was  not  served  with  a 
notice  of  appeal — meaning,  no  doubt,  that  she  was  not  person- 
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ally  served  with  it,  in  the  first  instance,  by  the  attorney  of  ffie 
appellant,  yet  it  does  not  appear  that  she  had  no  notice  of  the 
appeal  from  her  own  attorney.  It  is  even  probable,  from  the 
circumstances,  that  the  written  notice  served  on  him  had  been 
handed  over  to  her.  If  she  had  shown,  indeed,  that  she  had 
been  totally  ignorant  of  the  appeal  within  the  twenty  days,  that 
no  notice  of  it  had  been  communicated  to  her  by  her  own  at- 
torney, or  by  any  one  else,  then  I  might  have  arrived  at  a  dif- 
ferent conclusion  :  I  might  have  safely  inferred  that  no  notice 
had  been  brought  home  to  her ;  but  where  this  is  not  positively 
shown,  it  will  be  more  in  conformity  with  the  beneficent  spirit 
of  the  law  and  of  the  Code,  to  consider  a  notice  of  appeal 
served  on  the  attorney  of  the  respondent,  who  appeared  for  her 
on  the  trial,  when  the  respondent,  after  diligent  search,  cannot 
be  found,  to  have 'been  served  on  the  respondent  herself  per- 
sonally. 

Motion  granted,  without  costs. 


SUPREME  COURT, 
LYMAN  TREMAIN  agt.  WILLIAM  W.  RIDER, 

It  is  declared  by  §  26S  of  the  Code,  in  reference  to  a  trial  by  the  court,  (or  ref-- 
eree,)  that  "  either  party  may  except  to  a  decision  on  a  matter  of  law  arising 
upon  such  trial,  within  ten  days  after  notice  in  writing,  of  the  judgment,  in 
the  same  manner,  and  with  the  name  effect,  as  upon  a  trial  by  jury." 

The  true  test,  therefore,  by  which  to  determine  whether  or  not  an  exception  to* 
a  decision  by  the  court,  or  icferee,  is  necessary  or  proper,  is  to  inquire,  whether 
if  the  decision  had  been  pronounced  by  a  jury  in  the  form  of  a  verdict,  the 
matter  in  question  would  have  been  the  subject  of  an  exception  to  the  charge, 
of  the  courf,  when  instructing  the  jury  as  to  the  law  of  the  case. 

So  far  as  questions  of  law  are  decided  during  the  progress  of  the  trial,  the 
party  must  except,  if  at  all,  when  the  decision  is  made.  And  so  far  as  the 
final  decision  involves  matters  of  law,  the  party  dissatisfied  must  take  his 
exceptions  within  the  time  prescribed — (ten  days.)  [This  agrees  with  the 
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•cases  of  Brewer  agt.  Tsish,  12  How.  Pr.  R  4SI  ;  Hunt  agt.  Bloomer,  id.  -r,67; 
and  Johnson  agt.  Whitlock,  id.  571 — the  last  two  cases  decided  by  the  court 
of  appeals.  It  also  agrees  substantially  with  those  cases  as  to  the  mode  of 
making  up  a  case  and  exceptions  upon  such  trials.  This  opinion  was  received 
just  before  the  issuing  the  No.  (G)  containing  those  cases. — REPORTER.] 

Albany  General  Term,  May,  1856. 

Present,  HARRIS,  WATSON  and  GOULD,  Justices. 

MOTION  to  correct  case  by  striking  out  exceptions. 

The  action  was  brought  to  restrain  the  defendant  from  pros- 
ecuting the  plaintiff  as  indorsed  upon  a  note  held  by  the  de- 
fendant, and  to  have  the  indorsement  declared  void,  upon  the 
ground  that  it  had  been  obtained  fraudulently. 

Issue  having  been  joined  in  the  action,  the  testimony  was 
taken  before  a  referee,  by  consent  of  the  parties,  and  the  cause 
was  brought  to  trial  before  one  of  the  justices  of  this  court  at 
a  special  term  held  in  July,  1853,  upon  the  pleadings  and  the 
proofs  taken  before  the  referee. 

On  the  5th  of  September,  1853,  the  judge  before  whom  the 
trial  was  had,  made  his  decision  in  favor  of  the  plaintiff,  upon 
which,  on  the  15th  of  October  following,  judgment  was  entered, 
declaring  that  the  plaintiff  was  entitled  to  the  relief  demanded 
in  his  complaint,  and  that  the  indorsement  mentioned  in  the 
pleadings  was  void,  and  directing  that  the  defendant  be  per- 
petually restrained  from  commencing  or  prosecuting  any  action 
to  enforce  the  liability  of  the  plaintiff  upon  his  indorsement, 
and  that  the  plaintiff  recover  the  costs  of  the  action. 

On  the  26th  of  February,  1856,  the  defendant  obtained  leave 
by  an  order  made  at  a  special  term,  "  to  prepare  and  have 
settled  a  case  and  exceptions,  nunc  pro  tune,  and  to  file  the 
same  when  settled,  and  that  it  be  annexed  to,  and  form  a  part 
of  the  judgment-roll,  with  the  like  effect  as  if  made,  settled  and 
filed  within  the  time  allowed  by  the  practice  of  the  court."  In 
pursuance  of  this  order,  a  case  was  made,  settled  and  filed. 

The  defendant,  having  appealed  from  the  judgment  to  the 
general  term,  inserted  in  the  printed  case  prepared  for  the  court 
upon  the  hearing  of  the  appeal,  besides  the  case  as  made  and 
settled,  what  purported  to  be  exceptions  to  the  decision  of  the 
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judge.     These  exceptions  the  plaintiff  moved  to  strike  out  of 
the  case. 

LYMAN  TREMAIN,  in  person. 
JOHN  H.  REYNOLDS,  for  defendant. 


By  the  court — HARRIS,  Justice.  All  questions  of  law,  arising 
upon  a  trial  of  an  issue  of  fact  by  a  jury,  must  necessarily  be 
determined  by  the  court  before  the  questions  of  fact  are  sub- 
mitted to  the  jury  for  their  determination.  The  party  dissatis 
fied  with  the  decision  of  any  such  question,  is  required  to  take 
his  exception  at  the  time  the  decision  is  made.  Whether  it 
relate  to  the  admission  or  rejection  of  evidence,  or  a  motion  for 
nonsuit,  or  instructions  to  the  jury,  or  a  refusal  to  instruct  the 
jury  as  requested,  the  party  intending  to  insist  that  error  has 
been  committed  is  required  to  make  his  objection  in  season  to 
have  the  alleged  error  corrected.  If  he  omit  to  do  this,  he  will 
afterwards  be  deemed  to  have  acquiesced  in  the  decision. 

But  where  the  same  person  is  required  to  decide  both  ques- 
tions of  law  and  of  fact,  as  is  the  case  in  trials  by  the  court  and 
by  a  referee,  it  may  happen  that  questions  of  law  arising  upon 
the  trial  may  not  be  decided  before  the  action  is  submitted  for 
final  decision  upon  the  issue  of  fact.  Thus,  when  a  judge  or  a 
referee  assumes  the  double  office  of  court  and  jury,  he  may  re- 
serve the  decision  of  a  question  arising  upon  the  trial  as  to  the 
admissibility  of  evidence,  or  upon  a  motion  for  a  nonsuit,  until 
he  makes  his  final  decision  upon  the  issue  to  be  tried.  So,  too, 
in  respect  to  questions  of  law  arising  upon  the  evidence,  and 
which,  upon  a  trial  by  jury,  the  court  would  be  required  to  de- 
cide in  submitting  the  case  to  the  jury,  when  the  effect  of  the 
evidence  is  to  be  determined  by  the  judge  ora  referee,  he  will 
have  no  occasion  to  decide  these  questions,  until  he  has  first 
ascertained  the  facts  established  by  the  evidence. 

In  all  such  cases,  it  is  obvious  that  the  party  against  whom 
the  decision  is  finally  made,  could  have  no  opportunity  to  ex- 
cept during  the  progress  of  the  trial.  For  this  class  of  cases, 
the  framers  of  the  Code  have  attempted  to  provide,  by  declaring 
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that  upon  the  trial  of  a  question  of  fact  by  the  court  or  a  ref- 
eree, either  party  may  except  to  a  decision  on  a  matter  of  law 
arising  upon  such  trial,  within  ten  days  after  notice  in  writing 
of  the  judgment,  "  in  the  same  manner,  and  with  the  same 
effect,  as  upon  a  trial  by  jury." 

To  give  a  practical  construction  and  effect  to  this  provision 
has  perplexed  the  profession  as  much,  perhaps,  as  any  other 
question  arising  under  the  Code.  Some  have  thought  it  was 
intended  to  authorize  a  party  within  the  time  prescribed,  to 
take  any  legal  objection  wThich  might  have  been  taken  upon 
the  trial,  if  had  before  a  jury.  Others  have  thought  it  was 
merely  intended  to  secure  to  the  unsuccessful  party  the  right  to 
have  objections  taken  upon  the  trial  reduced  to  form,  so  that 
they  might  be  incorporated  in  the  record  as  provided  in  the 
281st  section. 

Again,  it  has  been  thought  that  no  questions  could  be  pre- 
sented upon  a  review  except  such  as  have  been  raised  in  the 
manner  prescribed  in  the  section  under  consideration.  Since 
this  motion  was  made,  a  case  has  been  argued,  upon  appeal 
from  a  judgment  entered  upon  the  report  of  a  referee,  in  which 
the  attorney  for  the  appellant  has  thought  it  necessary  to  incor- 
porate in  the  record  twenty -eight  distinct  exceptions  to  the  re- 
port of  the  referee,  each  involving,  exclusively,  a  question  of 
fact.  The  uncertainty  which  prevails  in  relation  to  the  con- 
struction to  be  given  to  this  provision  of  the  Code,  has,  un- 
doubtedly, induced  this  needless  precaution. 

The  decision  of  a  judge  or  referee  upon  an  issue  of  fact,  like 
the  verdict  of  a  jury,  is  a  compound  of  law  and  fact.  When 
the  trial  is  by  jury,  one  of  the  ingredients  for  this  compound  is 
furnished  by  the  court — the  other  by  the  jury.  There  is  no 
difficulty  in  resolving  the  compound  into  its  elements  by  separ- 
ating the  law  from  the  facts.  When  the  trial  is  without  a  jury, 
as  the  court  is  not  required  to  declare  the  law  of  the  case  upon 
the  trial,  the  process  of  separation,  when  the  decision  comes  to 
be  made,  is  less  simple.  It  may  not  be  readily  perceived,  in 
every  case,  to  what  extent  the  decision  is  made  up  of  law,  and 
to  what  extent,  of  fact.  So  far  as  it  involves  questions  of  law, 
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to  that  extent  it  is  the  subject  of  exception.  So  far  as  it  in- 
volves matters  of  fact,  no  exception  is  required. 

The  exception  may  be  taken,  it  is  declared,  in  the  same  man- 
ner,  and  \vith  the  same  effect,  as  upon  a  trial  by  jury.  The 
true  test,  therefore,  by  which  to  determine  whether  or  not  an 
exception  to  a  decision  of  the  court,  or  a  referee,  is  necessary 
or  proper,  is,  to  inquire  whether,  if  the  decision  had  been  pro- 
nounced by  a  jury  in  the  form  of  a  verdict,  the  matter  in  ques- 
tion would  have  been  the  subject  of  an  exception  to  the  charge 
of  the  court,  when  instructing  the  jury  as  to  the  law  of  the 
case. 

This,  then,  I  understand  to  be  the  effect  of  the  provision  of 
the  Code  under  consideration.  So  far  as  questions  of  law  are 
decided  during  the  progress  of  the  trial,  the  party  dissatisfied 
with  the  decision  must  except  when  the  decision  is  made,  or 
he  will  be  deemed  to  have  waived  his  right  to  except.  And 
so  far  as  the  final  decision  made  by  the  court  or  referee,  after 
the  trial  is  closed,  involves  matters  of  law — such  as,  if  the  trial 
had  been  by  a  jury,  the  court  would  have  been  required  to  de- 
cide when  instructing  the  jury  upon  the  law  of  the  case,  the 
party  dissatisfied  must  take  his  exceptions  to  such  matters 
within  the  time  prescribed,  or  he  will  be  deemed  to  have  acqui- 
esced in  the  decision. 

The  mode  of  proceeding,  when  a  party  desires  to  except  un- 
der this  provision  of  the  Code,  is  worthy  of  a  moment's  notice. 
If  the  question  which  the  party  desires  to  present'for  review 
upon  appeal,  sufficiently  appears  upon  the  record,  without  a 
statement  of  the  evidence,  it  will  be  enough  for  the  party  to 
draw  up  his  exceptions  to  the  decision,  and  serve  them  upon 
the  adverse  party  within  the  time  prescribed,  or  such  further 
time  as  may  be  allowed  for  that  purpose  under  the  405th  sec- 
tion of  the  Code  :  but  such  a  case  will  rarely  occur. 

Generally,  it  will  be  found  necessary,  in  order  to  present  in- 
telligibly the  questions  of  law  which  the  party  appealing  seeks 
to  have  reviewed,  to  make  a  case  containing  at  least  a  portion 
of  the  evidence  ;  and  if  exceptions  have  been  taken  while  the 
the  trial  was  in  progress,  these,  too,  should  be  inserted  in  the 
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case.     A  subsequent  provision  in  the  2G8th  section  of  the  Code 
prescribes  the  mode  of  proceeding. 

The  case  or  exceptions  prepared  for  the  purpose  of  bringing 
before  the  appellate  court  what  occurred  upon  the  trial,  is  en- 
tirely distinct  from  the  exceptions  authorized  by  the  first  clause 
of  the  section.  If  the  party  about  to  appeal  relies  upon  erro- 
neous decisions  made  upon  the  trial,  or  will  contend  that  the 
decision  upon  questions  of  fact  is  not  supported  by  the  evidence, 
he  has  only  to  make  a  case  or  exceptions,  and  have  the  same 
settled  according  to  the  practice  of  the  court.  If  he  will  go 
further,  and  insist  that,  though  no  error  may  have  been  commit- 
ted upon  the  trial,  and  though  the  finding  upon  the  facts  may 
be  according  to  the  evidence,  yet  that  the  judge  or  referee  has 
erred  in  his  legal  conclusions,  then,  and  then  only,  he  must 
apprise  the  adverse  party  of  the  ground  of  his  objections,  by 
serving  exceptions  in  the  manner  prescribed  in  the  first  clause 
of  this  section. 

In  the  case  before  us,  no  such  exceptions  were,  in  fact,  taken. 
The  order  of  the  26th  of  February  authorized  the  defendant  to 
make  a  case  and  exceptions  for  the  purpose  of  having  a  review 
of  the  decision  upon  matters  of  fact  and  questions  of  law  arising 
upon  the  trial.  No  application  has  been  made  for  leave  to  ex- 
cept to  any  legal  proposition  involved  in  the  decision.  Nor, 
indeed,  could  any  such  exception,  in  any  possible  contingency, 
be  available  to  the  defendant. 

The  judge  has  decided  that  the  plaintiff  is  entitled  to  a  judg 
ment  declaring  his  contract  of  indorsement  void.  This  is,  in 
substance  and  effect,  the  whole  decision.  The  only  legal  prop- 
osition it  involves  is,  that  fraud  vitiates  every  contract  in  which 
its  taint  is  found  :  all  else  in  the  decision  is  matter  of  fact,  and 
not  of  law.  Unless  the  defendant  desires  to  controvert  this 
familiar  rule,  he  has  no  occasion  to  except  to  the  decision. 
Suppose  the  case  had  been  tried  by  a  jury ;  the  only  charge 
would  have  been  that,  if  the  jury  should  find  that  the  indorse- 
ment had  been  fraudulently  obtained,  the  plaintiff  would  be 
entitled  to  their  verdict;  but  otherwise  their  verdict  should  be 
for  the  defendant.  Unless  the  defendant  would  have  excepted 
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to  such  a  charge,  he  has  no  occasion  to  except  to  this  decision. 
The  real  question  in  the  case  is,  whether  the  evidence  of  fraud 
is  sufficient  to  sustain  the  decision?  That  question  is  suffi- 
ciently presented  by  the  case  which  the  defendant  has  been 
allowed  to  make. 

The  exceptions,  therefore,  should  be  stricken  from  the  case, 
not  only  because  they  were  not  taken  within  the  time  allowed 
for  that  purpose,  but  because,  if  allowed  to  remain,  they  could 
be  of  no  avail  to  the  defendant. 

It  is  not  a  case  for  granting  costs  to  either  party  upon  the 
motion. 


SUPERIOR  COURT. 

BISHOP  agt.  R.  HALSEY,  U.  H.  BELDEN,  C.  BELDEN,  W. 
HARBECK  and  J.  H.  HARBECK. 

BISHOP  &  STEWART  agt.  THE  SAME  DEFENDANTS  and  CHARLES 

B.  HuNTINGTON. 

An  assignment  by  a  debtor  of  all  his  property,  in  trust,  to  pay  two  creditors, 
and  which  is  silent  as  to  the  fact  whether  there  are,  or  are  not  other  creditors, 
and  which  makes  no  provision  as  to  the  surplus,  is  not  void  on  its  face, 
irrespective  of  extrinsic  facts,  and  of  the  actual  intent  with  which  it  is 
made. 

A  creditor  at  large  of  a  fraudulent  assignor  cannot  maintain  an  action  to  set 
aside  a  fraudulent  assignment,  nor  can  a  mere  voluntary  assignee  of  such 
fraudulent  assignor. 

A  creditor,  who  has  recovered  a  judgment  and  issued  execution,  may,  so  far  as 
it  is  an  assignment  of  real  and  leviable  personal  property.  After  execution 
actually  returned,  he  may  also  institute  a  suit  to  reach  the  chases  in  action  of 
the  debtor. 

In  an  action,  by  a  judgment  and  execution  creditor,  to  set  aside  such  an  assign-- 
ment  as  is  first  above  named,  it  is  not  a  matter  of  course  to  enjoin  the  as- 
signee from  proceeding  at  all,  and  to  appoint  a  receiver,  when  the  motion  is 
met  by  a  full  denial  of  actual  fraud,  and  of  the  material  facts  alleged  as  evi- 
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dence  of  it,  and  it  is  expressly  avowed  that  the  whole  assigned  property  is  in- 
sufficient to  pay  the  debts  for  which  it  provides,  and  especially  when  the  in- 
sufficiency of  the  property  for  that  purpose  is  not  controverted. 
But  the  court  will  make  such  orders  as,  in  view  of  all  the  facts  and  circum- 
stances, may  seem  to  be  just,  to  secure  to  the  parties  such  relief  as  the  court 
may  ultimately  decide  them  to  be  entitled  to. 


Special  Term,  Nov.  1856. 

THE  suit  by  Bishop,  as  sole  plaintiff,  is  brought  to  set  aside 
an  assignment  made  by  Huntington  on  the  10th  of  October, 
1856,  to  Halsey,  of  all  his  property.  The  assignment  merely 
provides  for  paying  his  debts  to  the  Beldens  and  Harbecks,  and 
his  liabilities  to  them.  It  neither  states  the  amount  of  them, 
nor  the  value  of  his  property,  nor  whether  he  has  other  credit- 
ors, nor  provides  what  shall  be  done  with  the  surplus,  if  there 
be  any. 

Bishop's  only  right  to  sue  is  derived  from  a  voluntary  assign- 
ment made  to  him  by  Huntington  of  all  his  property,  on  the 
18th  of  October,  1856.  The  object  of  the  first  suit  is  to  set 
aside  the  first  assignment  as  fraudulent,  and  to  distribute  the 
property  under  the  second  one,  which  is  for  the  equal  benefit 
of  all  the  creditors. 

A  temporary  injunction,  restraining  Halsey  from  disposing 
of  the  property,  was  granted,  and,  pending  the  motion  to  have 
it  continued  until  the  hearing,  Huntington  confessed  a  judgment 
to  Bishop  and  Stewart,  on  the  30th  of  October,  for  over  $27,000. 
Execution  was  issued  the  same  day,  and  returned  unsatisfied 
on  the  next  day,  and  an  alias  was  then  issued.  The  second 
action  was  then  brought  by  Bishop  and  Stewart,  as  judgment 
and  execution  creditors  of  Huntington,  against  the  same  de- 
fendants as  on  the  first  one,  and  Huntington  was  also  made  a 
defendant. 

The  object  of  the  second  action  is  to  set  aside  the  first  as- 
signment, and  have  the  property  applied  to  pay  the  judgment 
in  favor  of  Bishop  and  Stewart.  Both  complaints  state  that 
there  were  other  creditors,  to  a  large  amount,  who  are  not  pro- 
vided for  in  the  assignment  made  to  Halsey,  and  allege  that  it 
was  made  with  intent  to  defraud  ;  and  also  insist  that  it  is  voida 
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because  it  is  an  assignment  of  all  the  debtor's  property,  with  a 
provision  for  paying  two  only,  and  has  no  provision  for  paying 
any  other  creditor,  and  has  a  resulting  trust  of  the  surplus  for 
the  use  of  the  assignor.  It  also  states  that  Huntington  was  in- 
solvent. 

The  answers  deny  all  actual  intent  to  defraud,  and  all  the 
intrinsic  facts  stated  as  evidence  of  it,  except  that  there  were 
other  creditors,  and  that  Hunlington  was  insolvent,  and  avers 
that,  the  property  assigned  to  Halsey  is  wholly  insufficient 
to  pay  those  secured  by  it.  In  each  case  a  motion  has  been 
made  for  an  injunction  restraining  Halsey  from  interfering  with 
or  disposing  of  the  property.  A  receiver  is  prayed  for.  These, 
and  the  facts  stated  in  the  opinion,  are  all  that  are  necessary 
to  understand  the  grounds  of  the  decision  made. 

THERASSON  &  BRYAN  and  JAS.  T.  BRADY,  for  plaintiffs. 
TRACY,  POWERS  &  TALLMADGE  and  WM.  CURTIS  No  YES,  for 
defendants. 

BOSWORTH,  Justice,  What  is  the  nature  and  legal  effect  of 
the  instrument,  or  assignment,  of  the  10th  of  October,  1856? 
It,  in  terms,  "  assigns,  conveys,  transfers  and  sets  over  to  Hal- 
sey, his  heirs,  executors,  administrators  and  assigns,"  all  and 
singular  the  real  and  personal  estate  of  which  Huntington  may 
be  seized,  possessed  of,  or  entitled  to,  either  at  law  or  in  equity, 
in  possession,  reversion  or  remainder.  It  is,  therefore,  an  ab- 
solute grant  or  conveyance  of  all  the  property  of  the  assignor. 

The  assignment  does  not,  by  its  terms,  declare  that  it  is  made 
in  trust.  Its  language  is,  that  the  assignee,  Halsey,  is  to  enter 
into  and  upon  the  assigned  property,  to  take  possession,  con- 
vert into  money,  and  to  get  in  said  personal  estate,  and  to  sell 
and  convey  said  real  estate ;  and  out  of  the  proceeds  "  pay, 
satisfy  and  discharge  all  liability,  indebtedness  or  obligations, 
of  any  name,  nature  and  description,  that  the  said  Huntington 
may  be,  or  may  become  under  or  subject  to,  or  in  favor  of 
Charles  Belden,  Charles  Belden  &  Co.,  William  Harbeck, 
John  H,  Harbeck,  or  Harbeck  &  Co,,  all  or  either  of  them,  in 


NEW-YORK  PRACTICE  REPORTS. 

Bishop  agt.  Halsey,  Belden  and  others,  &c. 

Ihnnner  and  form  following:  that  is  to  say,  Charles  Belden  and 
Charles  Belden  &  Co.  are  to  receive  jointly  one-half  of  said  pro- 
ceeds, and  William  Harbeck,  John  H.  Harbeck  and  Harbeck  & 
Co.  are  jointly  to  receive  one-half  of  said  proceeds — the  said 
parties  being  thus  paid  half  and  half." 

No  provision  is  made  for  other  creditors,  and  the  assignment 
does  not  disclose  or  intimate  that  there  are  other  creditors,  and 
it  is  silent  as  to  any  surplus.  The  defendants  aver,  by  their 
answers*  that  all  the  estate  of  Huntington,  of  which  they  have 
any  knowledge,  or  which  they  have  been  able  to  discover,  is 
insufficient  to  discharge  the  liabilities  intended  to  be  satisfied 
through  the  assignment.. 

The  assignment,  as  I  construe  it,  provides  for  applying  the 
proceeds  of  all  the  property  of  Huntington,  to  pay  and  discharge 
his  debts  and  liabilities  to  the  Beldens  and  the  Harbecks.  It 
avows  a  purpose  to  pay  them  half  and  half — or,  in  other  words, 
as  much  of  the  debts  owing  to  the  one  as  to  the  others.  As- 
suming, for  the  purpose  of  the  present  motion,  that  the  whole 
proceeds  are  insufficient  to  pay  them  in  full,  and  that  the  assign- 
ment was  made  without  any  actual  intent  to  defraud,  can  it  be 
said  to  be  void  by  reason  of  any  matters  appearing  on  its  face, 
for  the  reason  that  it  contravenes  any  statute  of  the  state,  or 
any  principle  of  common  law? 

A  debtor,  not  having  property  enough  to  pay  all  his  creditors, 
may,  at  fair  prices,  sell  and  transfer  to  particular  creditors,  to 
the  exclusion  of  others,  enough  to  satisfy  the  debts  owing  to 
those  to  whom  the  transfers  are  made.  He  may  so  sell  and 
apply  until  his  whole  property  is  exhausted.  He  may  mort- 
gage all  his  estates  to  particular  creditors,  and  thus  prefer  the 
mortgagees.  (Leitch  agt.  Hollistcr,  2  Corns.  211.) 

May  he  transfer  it  to  a  third  person,  to  convert  and  apply  it 
to  pay  particular  creditors,  the  whole  property  being  insufficient 
to  pay  them? 

Express  trusts  may  be  created  to  sell  lands  for  the  benefit  of 
creditors.  (1  jR.  S.  278,  §  55,  sub.  1.)  It  would  seem  to  be 
idle  to  make  a  provision,  in  terms,  for  the  benefit  of  creditors 
to  whose  benefit  there  could  be  no  property  to  be  applied.  I 
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think  this  statute  authorizes  trusts  for  the  benefit  of  only  a  part 
of  a  debtor's  creditors,  when  all  the  property  is  assigned  in  trust 
for  their  benefit,  and  is  insufficient  to  pay  them,  if  there  is  no 
other  objection  to  the  trust  conveyance  than  the  mere  fact  that 
it  does  not,  in  terms,  provide  for  creditors  who  could,  in  no 
contingency,  be  benefited  by  it,  because  there  was  nothing  for 
them  to  take  under  it. 

If  such  trusts  may  be  created  to  sell  lands  for  the  benefit  of 
creditors,  is  there  any  rule  of  law  prohibiting  such  trusts  to 
convert  and  apply  personal  property  for  the  benefit  of  creditors? 

This  assignment  differs,  in  one  important  feature,  from  those 
adjudicated  upon  in  Mackie  agt.  Cairns,  (5  Cow.  547,)  and 
Goodrich  agt.  Downs,  (6  Hill,  438,)  and  Barney  agt.  Griffin, 
(4  Com.  367.) 

In  each  of  the  cases  cited,  the  assignment  contained,  in  ex 
press  terms,  a  provision  for  the  benefit  of  the  assignor,  by  di- 
recting a  specific  appropriation  of,  or  payment  to  him,  of  part 
of  the  proceeds  of  the  property  assigned,  before  all  his  credit- 
ors were  paid  in  full.  That  provision  was  held  to  be  sufficient 
to  avoid  the  assignment  in  toto,  although  there  was  no  actual 
intent  to  defraud.  It  was  held  to  be  a  violation  of  the  statute 
which  inhibits  all  transfer  of  personal  property  in  trust  for  the 
use  of  the  party  making  the  same.  (2  R.  S.  135,  §  2.) 

The  assignments  to  third  persons  in  trust  to  pay  certain 
creditors,  and  the  surplus  to  the  assignor,  were  held  to  be  a 
violation  of  that  statute,  although  in  point  of  fact,  the  property 
was  insufficient  to  pay  the  preferred  creditors,  and  it  was  al- 
leged, and  offered  to  be  proved,  that  at  the  time  they  were 
drawn  it  was  not  contemplated  that  a  surplus  would  arise. 

The  court  said,  that  the  parties,  after  having  by  the  terms  of 
the  assignment  provided  for  a  surplus,  and  the  disposition  to  be 
made  of  it,  could  not  be  permitted  to  allege  that  none  did  or 
could  arise,  or  that  the  existence  of  any  was  not  contemplated 
as  an  actual  possibility. 

That  in  such  a  case  the  transaction  must  be  determined  by 
the  terms  of  the  trust  deed.  And  inasmuch  as  by  its  terms  it 
conveyed,  in  trust,  all  the  property  of  the  debtor,  and  directed, 
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as  one  of  its  declared  trusts,  that  part  of  the  proceeds  should  be 
paid  to  the  debtor  himself,  before  his  creditors  were  paid  in 
full,  it  contained  an  express  trust  for  the  use  of  the  person  cre- 
ating it,  and  was  therefore  wholly  void,  irrespective  of  the 
question  of  actual  intent. 

The  assignment  in  question  does  not,  in  terms,  create  any 
such  trust.     It  is  not,  therefore,  within  the  prohibition  of  2  R, 
S.  735,  §  2.     To  render  an  assignment  void,  as  against  credit 
ors  of  the  assignor  not  provided  for  in  it,  it  must  have  been 
made  with  intent  to  defraud  creditors,  or  it  must  contain  pro 
visions  which  will  avoid  it,  although  an  actual  honest  intent  be 
conceded,  or,  if  denied,  is  proved. 

So  far  as  actual  intent  to  defraud  is  involved  in  this  motion, 
it  is  denied,  as  are  all  the  extrinsic  facts  which  are  alleged  as 
evidence  of  it.  For  all  the  purposes  of  this  motion,  it  must  be 
taken  to  be  true,  that  all  of  Huntington's  property  is  insufficient 
to  satisfy  his  just  liabilities  to  the  Beldens  and  the  Harbecks. 

The  question  which  this  motion  presents,  on  this  view  of  the 
facts,  is  simply  this :  A  debtor,  unable  to  pay  his  debts,  and 
his  whole  property  being  insufficient  to  pay  two  of  his  creditors, 
assigns  it  to  a  third  person  in  trust  to  pay  those  t\vo  creditors. 
He  so  assigns  it,  in  good  faith,  and  without  any  intent  to  de- 
fraud any  creditor.  Is  such  an  assignment  void  merely  because 
it  does  not  contain  a  nugatory  provision  to  apply  the  surplus, 
if  any  there  be,  to  pay  his  other  creditors,  as  far  as  it  may  be 
sufficient,  when  it  \vas  impossible  that  a  surplus  could  exist  to 
be  divided  between  them  1  I  know  of  no  authority  which  so 
holds,  "and  cannot  believe  that  the  rights  of  parties,  in  the  ab- 
sence of  any  statute  touching  the  question,  can  be  affected  by 
such  a  formality. 

If  this  view  be  correct,  then  it  follows,  that  whether  the  as- 
signment be  fraudulent  or  not  depends  upon  the  intent  with 
which  it  was  made.  All  fraudulent  intent  being  denied  by  the 
answers,  and  the  assignment  not  being  necessarily  void  upon 
its  face,  the  equities  of  the  plaintiff  are  fully  denied  by  the  an- 
swer, and  the  motion  should  not  be  granted,  as  a  matter  of 
course. 
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In  this  connection  it  may  also  be  remarked,  that  it  does  not 
appear,  by  the  face  of  the  assignment,  nor  can  it  be  conjectured 
from  the  face  of  it  alone,  that  Huntington  had  other  creditors 
than  those  for  whom  it  provides.  A  man  may  assign  all  his 
property  to  pay  all  his  creditors. 

In  order  to  assail  the  assignment,  therefore,  or  to  suggest  a 
ground  for  impeaching  it,  it  becomes  necessary  to  allege  extrin- 
sic facts,  as  that  there  were  creditors  for  whom  it  does  not  pro- 
vide. Such,  and  other  extrinsic  facts  are,  or  may  be,  evidence 
of  a  fraudulent  intent.  These  may  be  repelled,  by  showing 
that  all  the  property  assigned  is  insufficient  to  pay  the  creditors 
provided  for,  and  that  such  was,  in  fact,  the  estimate  which  the 
parties  put  upon  it  when  the  assignment  wras  made.  This  fact 
would  seem  to  repel  all  presumption  of  an  actual  intent  to  de- 
fraud, because  it  would  establish  that  no  creditor  was  or  could 
be  defrauded. 

It  must  be  obvious,  as  I  think,  that  this  assignment,  if  void, 
is  so  because  it  was  made  with  an  actual  intent  to  defraud, 
which  those  assailing  it  must  establish,  and  that  it  cannot  be 
held  void  solely  by  reason  of  matters  appearing  on  its  face. 

Even  if  the  assignment  was  void  on  its  face,  as  against 
creditors,  or  voidable  at  their  suit,  it  would  be  a  sufficient  an- 
swer to  the  motion,  in  which  Bishop  is  sole  plaintiff,  to  say 
that  it  is  valid  as  between  the  parties  to  it.  That  neither  a 
creditor  at  large,  nor  any  mere  assignee  appointed  by  Hunting- 
ton,  without  the  order  or  intervention  of  a  court,  is  in  a  condi- 
tion to  assail  it.  It  cannot  be  assailed  as  an  assignment  of 
realty  and  of  leviable  personal  property,  except  by  a  creditor 
who  has  recovered  a  judgment,  and  had  an  execution  issued  to 
the  sheriff  thereon.  And  to  reach  choses  in  action  the  execu- 
tion must  have  been  returned,  nulla  bona,  before  such  an  action 
can  be  commenced.  (JvI'Elwain  agt.  Willies,  9  Wend.  548 ; 
Spader  agt.  Hodden,  20  J.  R.  554 ;  North  American  Fire  In- 
surance Co.  agt.  Graham,  5  Sand.  197.) 

With  respect  to  the  action  brought  by  Bishop  and  Stewart, 
if  they  have  a  valid  judgment,  and  an  execution  which  has  been 
issued  upon  it,  duly  returned,  so  as  to  give  them  a  standing  in 
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court,  I  see  no  difficulty  in  the  way  of  a  judgment  being  ren- 
dered in  it,  declaring  the  assignment  to  Halsey  void,  either  for 
actual  fraud,  or  for  matters  appearing  on  its  face,  if  the  latter 
shall  ultimately  be  deemed  sufficient  to  avoid  it. 

There  certainly  is  no  obstacle  to  their  recovering  such  a  judg- 
ment, unless  they  are  precluded  from  being  plaintiffs  in  an  ac- 
tion to  avoid  the  assignment  to  Halsey,  by  the  mere  fact  that 
Bishop  holds  a  general  assignment,  which  he  is  seeking  to  up- 
hold as  valid,  and  which  embraces  all  the  property  of  Hunting- 
ton.  The  judgment  is  in  no  way  connected  with  the  assign- 
ment to  Bishop.  It  is  not  upon  the  same  trusts  as  the  latter 
assignment,  and  was  not  confessed  to  aid  it,  or  to  be  used  if 
that  should  be  held  fraudulent. 

Nor  do  I  see  any  impropriety  or  incongruity  in  the  Beldens 
and  the  Harbecks  setting  up  the  second  assignment,  and  its  ac- 
ceptance by  Bishop,  and  insisting  that  if,  contrary  to  their  own 
opinions  of  their  legal  rights,  the  court  shall  hold  the  first  as- 
signment void,  that  then  the  court  should  declare  the  second 
assignment  valid,  and  direct  the  debtor's  property  to  be  distrib- 
uted under  it. 

In  all  cases  in  which  an  answer  is  interposed,  the  court  may 
grant  any  relief  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  issue.  (Code,  §  275.) 

It  would  be  inconsistent  with  the  case  made  by  the  latter 
complaint  to  declare  the  first  assignment  void.  It  would  be 
consistent  with  the  case  made  by  the  complaint,  and  embraced 
within  an  issue  upon  facts  properly  stated  in  the  answer,  which 
may  result  in  proving  the  due  execution  and  acceptance  of  the 
second  assignment,  to  adjudge  that  the  debtor's  property  passed 
by  and  should  be  distributed  under  the  latter  assignment,  unless 
all  right  to  any  such  relief  must  be  overridden  by  the  stern  ab- 
stract principle  that  the  first  assignment  is  valid  and  not  fraud- 
ulent, as  against  the  second  assignment,  and  is  valid  except  as 
against  legal  process  at  the  suit  of  a  creditor  having  a  judgment 
against  the  debtor,  and  an  execution  issued  thereon. 

But  whether  this  be  so  or  not,  the  first  assignment,  if  fraud- 
ulent, may  be  set  aside  at  the  instance  of  judgment  and  execu- 
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tion  creditors  of  the  assignor.  I  do  not  deem  it  important,  in 
order  to  dispose  of  this  motion,  to  consider  whether  the  judg- 
ment confessed  to  the  plaintiffs  would  be  set  aside  on  motion, 
as  not  conforming  to  the  requirements  of  the  Code. 

I  think  the  motion  in  the  first  suit  should  be  denied,  on  the 
ground  that  the  plaintiff  is  not  in  a  position  to  question  the  le- 
gality of  the  first  assignment. 

In  the  second  suit  it  should  be  denied  on  the  following. 
grounds,  some  of  which  would  be  equally  applicable  to  the  first 
suit,  if  brought  by  a  party  having  a  legal  standing  in  court, 
which  would  enable  him  to  question  its  validity  : — 

1.  The  assignment  to  Halsey  is  not  void  solely  by  reason  of 
anything  appearing  on  its  face,  and  irrespective  of  extrinsic  facts, 

2.  All  the  extrinsic  facts  alleged,  as  evidence  of  an  actual 
fraudulent  intent,  are  fully  met  by  the  answers  of  the  defend- 
ants. 

3.  There  is  nothing  alleged  against  the  integrity  or  capacity 
of  the  assignee,  and  there  is  not  the  slightest  ground  for  doubt- 
ing his  responsibility. 

But  while  the  assignee  should  not  be  restrained  from  con- 
verting the  property  into  money,  it  may  be  just  to  prohibit  him 
from  distributing  it,  until  after  judgment  in  these  actions,  un- 
less security  be  given  to  account  for  the  property,  and  apply 
its  proceeds  or  value  as  the  court  may  hereafter  direct. 

Although  the  defendants  state,  in  their  answer,  that  the  as- 
signed property  is  insufficient  to  satisfy  the  liabilities  which  it 
was  assigned  to  pay,  yet  they  do  not  state  the  facts  out  of 
which  they  arose,  so  that  the  court  can  see  that  the  claims  are 
valid;  nor  is  their  amount  named.  There  may, therefore,  pos- 
sibly be  a  surplus.  If  so,  it  would  go  to  the  second  assignee, 
assuming  both  the  assignments  to  be  valid. 

The  plaintiffs  may  establish  the  invalidity  of  the  first  assign- 
ment, notwithstanding  the  denial  on  this  motion  of  the  truth  of 
the  matters  alleged  to  show  actual  fraud. 

The  case  presents  many  questions  that  are  novel.  The  first 
assignee,  in  point  of  time,  is  a  clerk  of  his  co-defendants.  But 
though  competent  and  responsible,  yet  the  fact  of  his  being 
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thus  situated,  in  connection  with  the  other  features  peculiar  to 
the  case,  seems,  in  my  judgment,  to  make  it  proper  to  grant  an 
order  denying  the  motions,  so  far  as  they  seek  to  restrain  the 
assignee  from  converting  the  estate  into  money  ;  but  providing 
that  it  shall  not  be  disposed  of  until  the  further  order  of  the 
court,  unless  a  bond  be  given  by  him  and  his  co-defendants, 
(excluding  Huntington,)  in  a  penalty  of  $'50,000,  conditioned 
to  pay  to  each  plaintiff  such  sum  as  he  shall  ultimately  recover, 
p.nd  to  account  for  the  property,  and  apply  its  value  or  proceeds, 
and  pay  them  to  such  person  or  persons,  and  in  such  sum  or 
sums  as  the  court,  by  order  or  judgment  in  either  or  both  ac- 
tions, shall  ultimately  direct. 

On  such  a  bond  being  given,  with  two  sureties  approved  by 
a  justice  of  this  court,  each  of  whom  shall  justify  in  $30,000, 
the  motions  in  each  case  will  be  denied,  and  the  temporary  in* 
Junctions  heretofore  granted  will  be  discharged. 


SUPREME  COURT. 

Lucius  N.  BANGS,  Receiver  of  the  Genesee  Mutual  Insurance 
Company,  agt.  ETHELANDA  SELDEN. 

Where  the  plaintiff  and  defendant  reside  in  different  counties,  not  adjoining,  and 
in  different  judicial  districts,  not  adjoining,  and  the  plaintiff,  as  he  has  n  right 
to  do,  names  in  his  complaint,  as  the  place  of  trial,  the  county  in  which  he 
(the  plaintiff)  resides — the  place  of  trial  becomes  thereby  fixed,  subject  to 
the  power  of  the  court  to  change  it ;  and  muil  changed,  alt  motions  (at  special 
term)  in  the  action,  should  be  made  in  that  district,  or  a  county  adjoining  the 
•one  mentioned  in  the  complaint,  except  as  provided  in  §  401,  in  reference  to 
motions  in  the  first  judicial  district. 

In  such  an  action,  a  motion  to  change  the  place  of  trial  for  the  convenience  of 
witnesses,  must  be  made,  by  the  defendant,  in  tne  judicial  district,  or  a  county 
adjoining  tht>  one  designated  by  tire  plaintiff  in  his  complaint. 

The  word  "triable"  mentioned  in  §  401,  must  be  regarded  as  applicable  only 
to  the  county  named  as  the  place  of  trial. 

Where,  in  such  action,  the  defendant  moved,  in  a  county  adjoining  the  one  in 
which  he  resided,  supposing  the  cause  triable  in  his  county,  as  well  as  in  the 
"county  of  the  plainliff,  for  a  change  of  the  phrce  of  trial  for  the  convenience  of 
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witnesses,  and  (on  opposition)  succeeded,  upon  which  the  plaintiff  brought  aff 
appeal,  and  the  general  term  in  his  district  declined  to  hear  it,  for  the  reason 
that  the  place  of  trail  having  been  changed  to  the  defendant's  county,  the  ap- 
peal should  be  heard  in  the  latter  district,  and  the  defendant,  notwithstand- 
ing the  plaintiff's  stay  of  proceedings,  noiiced  the  cause  for  trial  at  the  circuit, 
and  took  judgment  of  dismissal  of  the  complaint,  by  default, 
"Whether  the  defendant's  proceedings  should  be  considered  irregular  merely,  or 
absolutely  void,  was  a  question  which  the  court  of  appeals  probably  would 
have  to  settle  in  this  case. 

Wyoming  Special  Term-,  October ,  1856. 

THE  action  is  upon  a  premium  note.  The  place  of  trial 
named  in  the  complaint  is  Genesee  county — the  county  in  which 
the  plaintiff  resides,  and  in  which  the  Genesee  Mutual  Insur- 
ance Company  transacted  its  business.  The  defendant  resides 
in  the  county  of  Rensselaer.  On  motion  of  the  defendant,  an 
order  was  granted  at  a  special  term  held  in  Albany  county,  May 
19,  1856,  changing  the  place  of  trial  from  the  county  of  Gene-1 
see  to  the  county  of  Rensselaer  for  the  convenience  of  wit- 
nesses. 

The  plaintiff  opposed  the  motion  to  change  the  place  of  trial 
upon  the  ground  that  such  motion  could  not  be  made  or  heard 
in  the  county  of  Albany. 

The  plaintiff  appealed  from  the  order  to  change  the  place  of 
trial,  and  the  defendant's  attorney  received  this  notice  on  the 
second  day  of  June.  The  notice  of  appeal  was  served  on  the 
clerk  of  Genesee  county.  On  the  same  day  the  plaintiff  pro- 
cured from  Justice  GREEN  of  the  8th  district,  an  order  that  the 
defendant  show  cause,  on  the  9th  day  of  June,  why  all  pro- 
ceedings should  not  be  stayed  until  said  appeal  should  be  heard. 
This  order  was  duly  served,  and  on  the  9th  of  June,  Justice 
GREEN  made  an  order  staying  all  proceedings  until  the  appeal 
should  be  heard  at  a  general  term  of  this  court. 

The  plaintiff  noticed  his  appeal  forbearing  at  a  general  term 
of  the  court,  held  at  Rochester  (in  Ihe  7th  judicial  district)  the 
first  Monday  of  !-  mber,  1856.  The  court,  upon  objection., 
refused  to  hear  the  ;.•-;. eal,  and  entered  an  order  that  the  court  de- 
clined to  hear  the  appeal,  on  the  ground,  as  is  stated  in  a  letter 
from  the  counsel  of  the  defendant,  annexed  to  an  affidavit  of 
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the  defendant's  attorney,  that  the  appeal  should  be  heard  in 
the  county  or  district  to  which  the  place  of  trial  had  been 
changed. 

The  plaintiff's  attorney,  in  the  moving  papers,  stated  in  his 
affidavit,  that  the  appeal  had  not  yet  been  heard,  or  brought  to 
argument.  The  defendant  noticed  the  cause  for  trial  at  a 
circuit  court  to  be  held  on  the  first  Monday  of  October,  in 
Rensselaer  county;  and,  on  the  7th  of  October,  procured  a 
dismissal  of  the  complaint,  and  judgment  has  been  entered  and 
docketed  in  Rensselaer  county  against  the  plaintiff  for  the  costs 
and  extra  allowance  in  the  action.  The  plaintiff  now  moves, 
upon  notice,  for  an  order  setting  aside  the  order  changing  the 
place  of  trial,  and  all  subsequent  proceedings,  for  irregularity. 
The  irregularities  are  specified,  viz.:  1st.  That  the  motion  could 
not  be  made  or  granted  at  a  special  term  held  in  Albany  county. 
2d.  That  the  action  could  not  be  brought  lo  trial  while  the 
order  of  Justice  GREEN,  staying  proceedings,  was  in  force — and 
it  is  claimed  that  it  W7as,  and  still  is  in  full  force  ;  and  the  plain- 
tiff says,  in  his  notice,  that  he  will  ask  for  such  other  or  fur- 
ther relief,  &c. 

s 

H.  WILLIAMS,  for  plaintiff. 

J.  ROMEYN,  for  defendant^  made  and  argued  several  points. 

1st.  He  insists  that  the  action  was  triable  in  the  county  of 
Rensselaer,  where  the  defendant  resided  ;  and  that  the.  motion 
to  change  the  place  of  trial  was  properly  made  and  granted  in 
the  adjoining  county  of  Albany.  That  such  is  the  well  settled 
practice  in  the  3d  and  4th  judicial  districts,  and  has  been  acted 
upon  by  Justices  GOULD  and  WATSON  of  the  3d  district,  and 
Justice  CADY  of  the  4th.  (Citing  the  Code,  §§  125,  401 ;  Peebles 
agt.  Rogers,  5  How.  208 ;  Dixon  agt.  Allen,  Rensselaer  Sp.  T.y 
Feb.  15,  1856,  by  WATSON,  Justice — not  reported.) 

2d.  That  the  decision  and  order  of  the  special  term,  chang- 
ing the  place  of  trial,  if  erroneous,  cannot  be  reviewed,  vacated 
or  modified,  on  motion,  at  another  special  term  ;  but  only,  if  at 
all,  by  the  general  term,  on  appeal.  (Citing  Follett  agt.  Weed, 
3  How.  361  j  Terry  agt.  Hunter,  id.  183.) 
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3d.  That  the  question  was  not  one  "of  jurisdiction,  bat  of 
regularity ;  and  whether  regular  or  irregular,  the  order  made 
was  valid,  and  changed  the  place  of  trial.  (Citing  Gillen  agt, 
Hoyt,  7  How.  265 ;  Black-man  agt.  Van  Inwager,  5  id.  367 — 
and  the  Monroe  general  term  in  this  case.) 

4th.  That  the  appeal,  from  the  order  changing  the  place  of 
trial,  was  never  perfected  or  available  for  any  purpose ;  that 
the  appeal  could  only  be  taken  in  Rensselaer  county,  and  the 
proceedings  upon  it  could  only  be  had  in  the  3d  district,  or  an 
adjoining  county  ;  that  no  notice  of  the  appeal  was  served  upon 
the  clerk  of  Rensselaer  or  Albany  county ;  that  the  order  itself 
was  not  appealable.  (Citing  Code,  §  126,  and  decisions  referred 
to  under  the  third  point  as  above  stated;  Westcott  agt.  Plait ,  1 
Code  Rep.  100.) 

5th.  That  the  order,  made  by  Justice  GREEN,  staying  pro- 
ceedings, was  never  entered  in  any  clerk's  office,  nor  opera- 
tive for  any  purpose.  If  otherwise,  however,  it  ceased  to  be 
so  after  the  appeal  was  brought  on  for  argument  at  the  Monroe 
general  term.  (Citing  Savage  agt.  Relyca,  3  How.  276 ;  1  Code 
R.  42.) 

6th.  Laches  of  the  plaintiff;  also,  that  the  plaintiff  claims 
that  he  has  an  appeal  pending  to  the  general  term,  which  is 
itself  a  motion,  and  the  only  appropriate  means,  if  any  he  had 
or  now  has,  of  obtaining  relief  in  the  premises,  and  that  this  is 
a  conclusive  answer  to  the  present  motion.  (Citing  Patterson 
agt.  Gerard,  11  How.  91;  C agger  agt.  Gardner,  1  How.  143; 
id.  62.) 

7th.  That  the  dismissal  of  the  plaintiff's  complaint  was  reg 
ular.     But  whether  regular  or  not,  it  did,  and,  while  it  stands, 
does  put  an  end  to  the  plaintiff's  case,  and  all  prior  pending 
proceedings  in  it.    (Citing  Code,  §§  258,  274;  1  Whit.  Pr.  2d 
cd.,  569,  595;  1  Barb.  Ch.  Pr.  245,  246.) 

8th.  The  plaintiff  has  made  no  affidavit  of  merits. 

9th.  The  place  of  trial  having  been  removed  to,  and  being  in 
the  county  of  Rensselaer,  a  motion  in  the  cause  could,  thereafter, 
only  be  made  in  the  third  district,  or  in  a  county  adjoining  the 
county  of  Rensselaer,  and  not  in  the  county  of  Wyoming,  or 
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elsewhere  out  of  the  3d  district;  and  the  plaintiff's  present 
motion  should  not  be  heard  or  granted  by  the  court  in  Wyo- 
ming county.  (Code,  §§  125,  126 — last  clause,  and  decision  of 
Monroe  general  term  in  this  case*) 

MARVIN,  Justice.  This  was  an  action  to  be  tried  in  the 
county  in  which  the  parties  to  it,  or  any  of  them,  resided  at 
the  commencement  of  the  action,  viz.,  Genesee  or  Rensselaer 
county,  subject  to  the  power  of  the  court  to  change  the  place 
of  trial.  (Code,  §  125.) 

The  plaintiff  had  the  right  to  name  Genesee  county  in  his 
complaint,  as  the  county  in  which  he  desired  the  trial  to  be  had. 
(Code,  §  142.)  The  court  had  the  power  to  change  the  place 
of  trial  for  the  convenience  of  witnesses,  and  for  the  promotion 
of  the  ends  of  justice.  (Code,  §  126.) 

Where  should  the  motion  for  a  change  of  the  place  of  trial 
have  been  made? 

It  is  declared  in  the  Code  that  motions  must  be  made  within 
the  district  in  which  the  action  is  triable,  or  in  a  county  adjoin- 
ing that  in  which  it  is  triable.  (§  401.) 

It  is  argued,  and  so  it  was  decided  in  this  case,  that  the  ac- 
tion was  triable  in  Rensselaer  county,  the  residence  of  I  he  de- 
fendant, and  that  the  motion  could  therefore  be  made  and  de- 
cided in  Albany  county,  which  adjoins  Rensselaer.  If  this 
decision  is  sound,  then,  in  every  case  where  the  plaintiff  and 
defendant  reside  in  different  judicial  districts,  howeve-  remote, 
all  kinds  of  special  motions  in  the  action  may  be  mad  in  the 
county  in  which  either  of  the  parties  resided  at  the  con.  nence- 
ment  of  the  action,  or  in  an  adjoining  county.  By  the  Code, 
the  action  was  triable  in  Rensselaer  county,  if  the  plaintiff  had 
named  that  county  as  the  place  of  trial  in  the  complaint.  But 
having,  as  he  had  a  right  to  do,  named  Genesee  county,  was 
the  action  then  triable  in  Rensselaer  county,  within  the  mean- 
ing of  §  401  of  the  Code? 

In  tny  opinion,  this  question  admits  of  but  one  answer.  The 
place  of  trial  was  fixed,  subject  to  the  power  of  the  court  to 
change  it,  and  until  changed,  all  motions  in  the  action  should 
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have  been  made  in  the  8th  district,  or  in  a  county  adjoining 
Genesee  county,  except  as  provided  in  the  section. 

Peebles  agt.  Rogers  (5  How.  208)  is  relied  upon,  as  authority 
to  sustain  the  decision  in  this  case.  In  that  case  the  place  of 
trial  named  in  the  complaint  was  Otsego  county,  the  residence 
of  the  plaintiff.  The  defendant  resided  in  Montgomery  county. 
These  counties  adjoined.  The  county  judge  of  Montgomery 
county,  upon  the  application  of  the  defendant,  granted  an  order 
enlarging  the  time  to  answer.  The  plaintiff's  attorney  disre- 
garded the  order  and  entered  judgment.  The  defendant's 
attorney  moved  to  set  aside  the  judgment  for  irregularity. 
The  question  before  Justice  CADY  related  to  the  powers  of  the 
county  judge  of  Montgomery  county.  He  held  that  a  county  judge 
has  power,  independent  of  the  Code,  to  grant  an  order  extend- 
ing the  time  in  which  to  answer.  He  referred  to,  and  exam- 
ined the  Revised  Statutes  relating  to  supreme  court  commis- 
sioners; the  provision  of  the  constitution  abolishing  the  office 
of  supreme  court  commissioner;  the  provisions  of  the  judiciary 
act  of  1847,  conferring  certain  powers  upon  county  judges,  and 
in  which  he  found  the  power  for  making  of  the  order  by  the 
county  judge  of  Montgomery  county.  The  learned  judge 
then  considered  how  far  the  Code  has  repealed  or  modi- 
fied the  judiciary  act  upon  the  question  he  was  considering. 
He  quoted,  from  §  401,  the  provision  that  orders  out  of  court 
"may  also  be  made  by  county  judges  of  the  county  where  the 
action  is  triable,  except  to  stay  proceedings  after  verdict;"  and 
he  adds,  "  This  clause  confers  no  new  power  upon  county 
judges;  and,  as  it  is  in  the  affirmative,  it  takey  from  them  no 
power  which  they  before  had." 

He  refers  to  that  part  of  §  401  declaring  that  "motions  must 
be  made  in  the  district  where  the  action  is  triable,"  &c.,  and 
says,  "If  this  provision  was  applicable,  then  the  judge  had  the 
power,  as  he  resided  in  the  county  adjoining  that  designated 
as  the  place  of  trial."  In  a  subsequent  part  of  his  opinion  he 
inquires,  whether  it  may  not  be  reasonably  said,  that  the  words 
"  in  the  county  where  the  action  is  triable"  includes  any  county 
in  which,  according  to  §§  123,  124  and  125,  the  plaintiff  is  at 
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liberty  to  have  the  action  tried  1   And  he  argues  the  affirmative 
of  the  question. 

Now,  in  my  opinion,  the  learned  judge  argued  erroneously. 
If  he  was  right  in  the  position  that  the  county  judge  had  the 
power,  independent  of  the  Code,  there  was  no  occasion  to  re- 
mark upon  this  provision  of  the  Code,  and  what,  he  said  was 
obiter.  The  case  should  not  be  regarded  as  an  authority  for  the 
decision  in  the  present  case.  And  unless  the  county  judge  had 
the  power  independent  of  the  Code,  as  to  which  I  express  no 
opinion,  I  think  the  question  was  not  properly  decided. 

In  addition  to  this  case,  the  defendant's  counsel  produced  a 
certified  copy  of  an  order,  in  Dixon  agt.  Jlllen,  granted  at  a 
special  term  held  in  Rensselaer  county,  Feb.  15,  1856,  Justice 
WATSON  present,  changing,  upon  the  motion  of  the  defendant, 
the  place  of  trial  from  the  county  of  Cayuga  to  the  county  of 
Rensselaer.  It  appears  from  the  order  that  counsel  were  heard 
for  the  defendant  and  for  the  plaintiff,  but  it  does  not  appear 
that  the  objection  was  taken  that  the  motion  could  not  be  made 
in  Rensselaer  county.  If  the  objection  was  taken,  then  the 
decision  is  in  point ;  and  I  can  only  say,  with  proper  respect, 
that,  in  my  opinion,  the  decision  was  wholly  erroneous.  The 
decision  of  Justice  GOULD,  in  the  present  case,  is  relied  upon  as 
authority. 

These  are  all  the  decisions  to  which  I  have  been  referred, 
and  I  have  seen  no  others,  sustaining  the  position  of  the  de- 
fendant's counsel.  Aside  from  these  cases,  so  far  as  I  have 
any  knowledge,  the  entire  practice  has  been  the  other  way,  and 
the  profession  have  supposed  that  all  motions  to  be  made  in  the 
cause  at  special  term,  must  be  made  in  the  district  in  which  the 
county,  specified  in  the  complaint  as  the  place  of  Irial,  is,  or  in 
a  county  adjoining  such  county.  Let  us  see  if  there  is  any  au- 
thority for  this  opinion. 

In  Gould  agt.  Chapin,  (4  How.  185.)  Justice  SILL  had  occa- 
sion to  examine  the  question  as  the  Code  then  was.  It  was 
held  that  there  was  a  distinction  between  venue,  or  the  county 
named  in  the  complaint  for  the  trial,  and  the  place  of  trial, 
when  the  place  of  trial  had  been  changed  by  the  court.  Judge 
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SILL  referred  to  the  judiciary  act,  and  remarked  that  a  change  of 
the  place  of  trial  did  not  change  the  place  for  making  motions  in 
the  cause.  That  by  that  act  all  motions  were  to  be  made  in  the 
county  iu  which  the  venue  in  the  suit  should  be  laid,  or  in  an  ad- 
joining county.  That  §  401  of  the  Code  was  a  revision  and  sub- 
stitute of  the  provision  in  the  judiciary  act.  That  the  Code  ex- 
tended the  limits  within  which  the  motion  could  be  made  to  the 
entire  district  in  which  the  action  was  triable.  And  he  construed 
the  word  triable,  as  used  in  the  Code,  as  a  substitute  simply  for 
the  word  venue  as  previously  used. 

I  may  remark  here,  that  §  126  of  the  Code  has  been  amended 
since  that  decision,  so  that  now  a  change  of  the  place  of  trial 
carries  with  it  all  subsequent  proceedings.  But  Justice  SILL'S 
construction  of  §  401  of  the  Code  is  directly  in  point  in  this 
case.  In  Inglehart  agt.  Johnson,  (6  How.  80,)  Erie  county  was 
specified  in  the  complaint  as  the  place  of  trial.  A  motion  was 
made  in  the  cause  at  the  Monroe  special  term.  The  objec- 
tion was  taken  that  Monroe  county,  in  the  7th  district,  did  not 
adjoin  Erie  county,  which  was  in  the  8th ;  and  Justice  WELLES 
refused  to  hear  the  motion,  and  held  that  it  could  only  be  made 
in  the  8th  district,  as  there  was  no  county  out  of  that  district 
adjoining  Erie  county.  It  did  not  appear  where  the  parties  to 
the  action  resided.  (See,  also,  Blac/cman  agt.  Van  Imcager,  5 
How.  367 ;  Johnson  agt.  Bryan,  1  Code  R.  N.  S.  46.) 

In  Harris  agt.  Clark  and  others,  (10  How.  415,)  the  action 
was  commenced  in  1845.  It  was  in  equity,  and  the  papers  had 
been  transferred  to  Chenango  county,  and  the  suit  had  been 
there  tried,  &c.  The  special  term  in  New- York  granted 
an  order  slaying  proceedings,  and  a  motion  was  made  before 
Justice  MASON,  at  Chenango  special  term,  among  other  things, 
to  vacate  this  order.  Judge  MASON  held,  that  the  action  was 
triable  in  Chenango  county,  and  that  all  motions  in  the  suit,  by 
the  express  requirements  of  §  401  of  the  Code,  were  to  be  made 
within  the  district,  or  in  a  county  adjoining  that  in  which  the 
action  wns  triable.  By  an  amendment  to  §  401,  it  was  declared 
that  "no  motion  can  be  made  in  the  first  district  in  an  action 
triable  elsewhere." 
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Justice  MASON  held,  that  the  order  made  by  the  New-York 
special  terra  was  void,  and  he  set  it  aside.  See,  also,  Canal 
Bank  agt.  Harris^  (1  Abbott  R.  192,)  holding  that  a  motion  can- 
not be  made  at  special  term  in  New-York  in  an  action  where 
the  place  of  trial  is  in  another  county.  These  authorities  are 
in  point.  It  is  true,  that  it  does  not  appear  that  the  question 
as  to  the  residence  of  the  parties  was  made  or  considered.  But 
the  decisions  all  turn  upon  the  word  triabk;  and  all  these  cases 
show  that  the  court  regard  it  as  applicable  only  to  the  county 
named  as  the  place  of  trial. 

No  motion  can  be  made  in  the  first  district  in  an  action  triable 
elsewhere.  If  the  place  of  trial  named  in  the  complaint  should 
be  Albany  county,  in  an  action  against  a  defendant  residing  in 
New-York,  would  the  court  in  New- York  entertain  a  motion  in 
the  action?  It  certainly  could,  if  the  decision  of  the  Albany 
special  term,  in  this  case,  is  good  law,  as  it  all  turn:*  upon  the 
word  triable;  and  certainly  the  action,  in  the  case  supposed,  was 
triable  in  New-York,  the  defendant  residing  there,  if  the  plain- 
tiff had  designated  New-York  as  the  place  of  trial  in  his  com- 
plaint. But  I  dismiss  this  question. 

The  statement  of  what  has  occurred  in  this  case  is  a  sufficient 
commentary  upon  the  practice  of  entertaining  motions  out  of 
the  district  in  which  the  county  named  as  the  place  of  trial  is, 
or  a  county  adjoining  to  such  county. 

I  have  come  to  the  conclusion  to  dismiss  this  motion,  with- 
out prejudice  and  without  costs. 

If  the  order  of  the  Albany  special  term  has  had  any  effect 
upon  the  cause,  I  recognize,  1o  its  fullest  extent,  the  position 
that  a  motion  cannot  be  made  in  this  district  to  get  rid  of  such 
effect,  though  the  plaintiff  resides  in  this  district. 

If  the  order  was  void,  for  want  of  jurisdiction,  it  is  not  ne- 
cessary that  I  should  so  decide,  and  set  it  aside.  Upon  the 
question  of  the  validity  of  the  order  I  express  no  opinion.  The 
question  may,  perhaps,  hereafter  come  up  in  this  case  in  such 
a  manner  as  to  enable  the  court  of  appeals  to  pass  upon  it.  If 
the  practice  was  simply  irregular,  it  is  very  clear  to  me  that 


172  NEW-YORK  PRACTICE  REPORTS. 

Bangs,  receiver,  &c.  agt.  Ethelanda  Selden. 

this  special  term  cannot  correct  the  irregularity  without  itselt 
being  irregular. 

The  same  remarks  may  be  made  as  to  the  judgment.  I  con- 
fess my  inability  to  perceive  any  ground  for  holding  Justice 
GREEN'S  order  staying  proceedings  invalid  or  inoperative. 
The  appeal  taken  has  not  been  heard.  The  Monroe  general 
term,  very  properly,  as  I  think,  refused  to  hear  it.  Unless  all 
the  proceedings  in  the  third  district  are  absolutely  void,  the 
remedy  of  the  plaintiff  must  be  sought  in  that  district,  by  pros- 
ecuting the  appeal,  or  by  motions,  or  both. 

Whether  the  order  changing  the  place  of  trial  was  appeala- 
ble or  not,  I  shall  not  now  inquire. 

I  shall  not  assume  that  the  courts  in  the  third  district  will 
not  carefully  examine  the  questions  arising  in  the  case,  and,  it 
necessary,  re-examine  the  position  taken  at  the  special  term  and 
the  circuit. 

It  does  not  appear  that  the  court  at  the  circuit  was  advised 
of  the  order  of  Justice  GREEN  staying  the  proceedings ;  or,  if 
the  court  was  advised,  the  defendant,  in  moving  the  cause  and 
procuring  a  dismissal  of  the  complaint,  undoubtedly  acted  at 
her  peril. 

It  is  very  important  that  the  courts  in  the  different  districts 
should,  as  far  as  possible,  agree  in  their  decisions  touching 
questions  of  practice.  Disagreements  touching  the  court,  term, 
or  place  where  proceedings  should  be  had,  will  at  once  bring 
the  courts  of  the  different  districts  into  collision,  and  will  con- 
found and  embarrass  the  profession. 

Were  this  court  now  to  grant  the  plaintiff's  motion,  the  pro- 
ceedings would  be  still  further  complicated.  Should  it  be  ne- 
cessary hereafter  to  examine  the  question  of  jurisdiction,  and 
the  validity  of  the  proceedings  of  the  courts  in  the  third  district, 
it  should  be  under  circumstances  which  will  enable  either  party, 
dissatisfied  with  the  decision  that  may  be  made,  to  take  the 
opinion  of  the  court  of  appeals. 

The  motion  is  dismissed,  without  costs,  and  without  preju- 
dice to  any  other  or  further  motion  or  proceeding  which  the 
plaintiff  may  be  advised  to  make  or  take. 
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In  proceedings  supplementary  to  execution,  the  power  to  punish  a  party,  or  wit- 
ness for  disobedience  of  an  order  of  the  judge,  is  giten  to  the  judge,  and  not 
to  the  court. 

Therefore,  attachment  issued  in  such  casea  should  be  made  returnable  before  the 
judge — not  before  the  court. 

Special  Term,  JVbu.,  1856. 

MOTION  by  defendant  to  be  discharged  from  arrest,  under  an 
attachment  issued  in  proceedings  supplementary  to  execution. 

In  this  case,  an  order  was  made  by  Judge  INGRAHAM  for  the 
examination  of  the  defendant  respecting  his  property  after  the 
return  of  an  execution  unsatisfied. 

The  defendant  appeared  at  the  time  and  place  signified  in  the 
order;  and,  after  submitting  to  a  partial  examination,  an  order 
was  made  by  Judge  WOODRUFF,  in  the  absence  of  Judge  INGRA- 
HAM, at  the  request  of  the  parties,  adjourning  the  proceedings 
to  a  future  day.  The  defendant  having  failed  to  appear  on  that 
day,  a  notice  \vos  served  upon  him,  that  a  motion  would  be 
maiie  before  one  of  the  judges  of  the  court  at  chambers,  upon  a 
day  specified,  for  an  attachment  against  him,  and  that  he  be 
punished  for  a  contempt,  which  notice  was  accompanied  with 
copies  of  the  affidavits  and  papers  previously  served  upon  the 
defendants ;  and  on  the  date  specified  in  the  notice,  Judge 
BRADY,  upon  proof  of  the  service  upon  the  defendant  of  the 
original  papers,  and  of  his  failure  to  appear  upon  the  adjourned 
day,  made  an  order  that  an  attachment  issue  against  the  de- 
fendant, returnable  on  the  6th  day  of  March;  and  that  he  be 
held  to  bail  in  the  sum  of  $300. 

This  order,  on  the  papers  upon  which  it  was  founded,  wag 
filed  with  the  clerk  of  the  court,  and  a  writ  of  attachment  was 
issued  by  the  clerk,  directing  the  sheriff  to  attach  the  defendant, 
and  to  have  his  body  before  one  of  the  judges  of  this  court  at 
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the  special  term  of  the  court,  to  be  held  on  the  6th  day  of 
March. 

Upon  the  proofs  the  defendant  has  now  brought  before  me, 
and  upon  the  ground  that  the  proceedings  are  irregular,  he  asks 
for  his  discharge. 

L.  S.  CHATFiELi>,/or  motion. 
I.  T.  WILLIAMS,  opposed. 

I)ALY,  Judge.  The  Code  provides,  that  if  the  party  disobey 
the  order  of  a  judge,  he  may  be  punished  by  the  judge  as  for  a 
contempt.  The  power,  therefore,  of  punishing  the  disobedience 
is  with  the  judge  who  made  the  order,  and  not  with  the  court. 
It  was  said,  in  the  matter  of  Southurst,  (2  Sand.  S.  C.  R.  726,) 
that  the  Revised  Statutes  must  be  referred  to  as  to  the  mode  in 
which  that  power  is  to  be  exercised  ;  and  as  the  Code  does  not 
point  out  the  mode  of  proceeding,  the  provisions  of  the  Revised 
Statutes  respecting  proceedings  for  contempt  are  given  to  the 
court,  and  an  attachment  therefor  is  necessarily  returnable  be- 
fore the  court. 

But  in  this  case  the  power  to  punish  is  given  to  the  judge, 
and  not  to  the  court,  and  the  attachment  must  be  returnable 
before  him,  as  he  alone  can  exercise  the  power.  Under  a 
special  act,  (Laws  of  1840,  p.  222,)  a  proceeding  commenced 
before  any  one  of  the  judges  of  this  court  may  be  continued 
before  another  judge  of  this  court.  But  that  does  not  help  this 
case.  The  process  here  is  returnable  before  the  court,  and  the 
court,  as  such,  can  order  no  action  in  the  premises. 

The  defendant  must,  therefore,  be  discharged  from  custody. 
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SUPREME  COURT. 


MARIA  L.  COON  agt.  WILLIAM  D.  KNAPP. 

Section  121,  of  the  Code,  allows  the  court  to  continue  the  action,  on  motion,  at 
any  time  within  a  year  after  the  death  of  a  party  ;  and  after  the  year,  it  allowa 
a  continuance  on  a  supplemental  complaint. 

This  section  is  a  limitation  upon  the  powers  of  the  court — the  motion  to  con- 
tinue must  be  made  within  the  year.  (To  the  same  effect,  see  the  decision 
in  Greene  agt.  Bates,  7  How.  Pr.  R.  29(5.) 

Section  174,  of  the  Code,  allows  the  court  in  its  discretion  to  permit  certain 
things  to  be  done  after  the  time  limited  by  this  act;  but  it  would  not  do  to 
apply  that  section  to  section  1521,  for  it  would  utterly  nullify  the  provisions  of 
the  latter  section. 

General  Term,  July,  1856. 

SlIANKLAND,  GRAY,  BALCOM  and  MASON,  JustlCGS. 

AFTER  a  judgment  was  rendered  in  this  cause  against  the  de- 
fendant, and  after  the  defendant  had  appealed  from  such  judg- 
ment to  the  general  term,  and  while  such  appeal  was  pending, 
the  defendant  died.  After  a  year  and  three  months  from  the 
death  of  the  defendant,  the  administrators  of  the  defendant 
make  this  motion  to  be  substituted  as  defendants  upon  the 
record.  In  the  meantime  the  appeal  has  been  argued  and  de- 
cided, and  the  judgment  was  affirmed.  The  judgment  in  the 
action  was  rendered  April  24,  1854.  In  May,  1854,  the  de- 
fendant appealed  to  the  general  term.  Defendant  died  De- 
cember 25th,  1854.  His  cause  was  decided  on  appeal,  May 
term,  1855,  and  the  administrators  who  moved  to  be  substituted, 
were  appointed  January  8,  1855,  and  this  motion  for  substitu- 
tion was  made  at  the  last  May  term. 

J.  W.  GLOVER,  for  motion. 
J.  B.  ELDRIDGE,  opposed. 

By  the  court — MASON,  Justice.  This  motion  is  founded 
upon  §  121  of  the  Code,  which  provides  that,  "  No  action  shall 
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abate  by  the  death,  marriage,  or  other  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein,  if  the  cause  of  action 
continue  or  survives."  In  case  of  death,  marriage,  or  other 
disability  of  a  party,  the  court,  on  motion,  at  any  time  within 
one  year  thereafter,  or  afterwards,  on  a  supplemental  complaint, 
may  allow  the  action  to  be  continued  by  or  against  the  repre- 
sentative, or  successor  in  interest.  (Code,  §  121.)  This  section 
is  too  plain  to  admit  of  doubt  in  its  construction.  It  allows  the 
court  to  continue  the  .action  on  motion  at  any  time  within  a  year 
after  the  death  of  a  party,  and  after  the  year  it  allows  a  con- 
tinuance on  a  supplemental  complaint. 

When  the  legislature  say  the  court  may  allow  the  action  to 
be  continued,  on  motion,  at  any  time  within  a  year  after  the 
death  of  a  party,  or  after  that  time  on  a  supplemental  complaint, 
it  is  equivalent  to  saying  they  shall  not  allow  it  to  be  continued 
on  motion  after  a  year,  but  may  on  supplemental  complaint. 
The  statute  is  a  limitation  upon  the  power  of  the  court.  It  is 
too  plain  for  discussion,  when  it  is  said  by  the  legislature  that 
the  courts  may  allow  the  suit  to  be  continued  at  any  time  within 
a  year  by  motion,  and  afterward  by  supplemental  complaint, 
that  they  intended  to  limit  the  right  of  renewal  by  motion  to 
the  year  after  the  death  of  the  party. 

I  held,  in  the  case  of  Greene  agt.  Bates,  (7  How.  Pr.  R.  296,) 
that  the  court  could  not  continue  the  suit  by  motion  after  the 
year  had  gone  by.  That  case  was  decided  in  1852,  and  re- 
ported, and  has  never  been  questioned  by  the  courts  or  com- 
mentators upon  our  present  system  of  practice.  The  element- 
ary writers  have  all  approved  of  this  decision,  and  put  the  same 
construction  upon  the  section.  (Van  Sandtvoord's  Plead.  380- 
383;  Whittaker's  Pr.  544,  2ded.;  Voorhies>  Code,  115,  note  (d) 
4th  cd.)  Whittaker  says,  after  citing  §  121,  it  will  of  course  be 
.observed  that  a  premium  is  here  given  to  diligence,  and  that  if 
the  party  move  at  once  in  the  matter  his  course  is  easier  and 
simpler  than  that  which  he  will  be  obliged  to  pursue  in  case  he 
delay  his  application  for  more  than  one  year  after  the  suit  has 
abated,  for  in  the  latter  case  a  supplemental  complaint  must  be 
filed.  (1  Whit.  Pr.  544.) 
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Monell,  in  his  book  of  practice,  says,  this  motion  must  be 
made  within  one  year  after  the  happening  of  the  event,  and 
cannot  be  made  afterwards.  (MonelPs  Pr.  23,  24.)  Section 
174,  of  the  Code,  has  no  application  to  motions  under  §  121. 
It  will  not  do  to  read  that  section  as  controling  §  121.  Sec- 
tion 174  allows  the  court,  in  its  discretion,  to  permit  certain 
things  to  be  done  after  the  time  limited  by  this  act.  It  will  not 
do,  however,  to  apply  this  section  to  §  121,  for  it  would  utterly 
nullify  this  provision  of  §  121  upon  which  we  have  been  com- 
menting; for  if  we  construe  §  121  to  limit  the  court  to  one  year 
in  granting  the  relief  sought  in  this  case  by  motion,  and  then 
say  that  §  174  allows  the  court  to  grant  it  at  any  time  after  that 
in  its  discretion,  it  deprives  §  121  of  all  its  force  and  effect ; 
for  the  court  never  grants  such  motions  within  a  year,  except  in 
its  discretion. 

But  again :  if  it  be  admitted  that  §  174  allows  the  court,  in 
its  discretion,  to  grant  this  motion  after  the  year  has  elapsed,  I 
do  not  see  how  we  can  grant  the  motion  in  this  case  on  the  pa- 
pers before  us,  for  the  reason  that  no  excuse  is  shown  or  at- 
tempted in  the  papers  before  us  for  not  making  the  motion 
within  the  year.  The  granting  of  this  motion  on  the  papers 
before  us  would  be  depriving  §  121  of  all  effect  whatever,  as  a 
limitation  upon  time  in  granting  these  motions.  It  is  no  an- 
swer to  say,  the  Code  gives  the  parties  two  years  in  which  to 
appeal  from  the  judgment.  This  section  certainly  does  not 
mean  to  embrace  those  cases  which  are  not  in  a  condition  to  be 
appealed,  and  certainly  not  a  case  which  has  gone  into  judg- 
ment, been  appealed  to  general  term  and  affirmed,  and  where 
the  party  died,  and  there  is  no  party  defendant  to  the  action 
which  has  any  rights  to  assert. 

The  motion  should  be  denied. 

VOL.  XIII.  12 


178  NEW-YORK  PRACTICE  REPORTS. 

• 

Lee  and  others  agt.  Watkins. 
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On  an  application,  under  §  284  of  the  Code,  for  leave  to  issue  execution  after 
the  lapse  of  five  years  from  the  entry  of  judgment,  the  court  will  not  entertain 
an  objection  to  the  validity  of  the  judgment.  While  the  judgment  remains 
on  record,  the  court,  on  such  application,  cannot  go  behind  it;  the  only  in- 
quiry in  such  cases  is,  whether  the  judgment,  or  any  part  thereof  has  been 
satisfied. 

New-York  Special  Term,  Oct.,  1856. 

MOTION  for  leave  to  issue  execution  after  the  lapse  of  five 
years  from  the  entry  of  judgment. 

JOHN  TOWNSEND,  JR.,  for  motion. 
E.  A.  DOOLITTLE,  opposed. 

CLERKE,  Justice.  Pursuant  to  my  previous  course,  in  similar 
cases,  I  was  disposed  to  refer  this  application,  in  order  to  as- 
certain -whether  the  allegation  of  the  defendant  is  true. 

This  being  an  application  by  the  plaintiffs  under  §  284  of  the 
Code,  for  leave  to  issue  execution  after  the  lapse  of  five  years 
from  the  entry  of  the  judgment,  the  defendant  swears  that  he 
never  was  served  with  any  summons  in  this  action,  and  never 
had  any  notice  of  the  action,  until  the  22d  of  September,  1856, 
On  reflection,  I  think  I  cannot  go  behind  the  judgment.  The 
only  inquiry  contemplated  by  the  Code,  on  such  an  application 
as  this,  is,  whether  the  judgment,  or  any  part  thereof,  has  been 
satisfied.  While  the  judgment  remains  on  record,  we  cannot 
go  any  further.  It  is  presumed  to  be  the  solemn  and  deliberate 
net  of  the  court,  which  can  only  be  set  aside  on  a  formal  appli- 
cation for  that  purpose. 

If  the  statement  of  the  defendant  is  true,  he  is  not  without 
his  remedy.  The  judgment  may  be  declared  a  nullity;  but,  I 
cannot,  on  this  application,  entertain  the  question.  Section 
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1Y4  of  the  Code  provides,  that  the  court  may,  in  its  discretion, 
and  upon  such  terms  as  may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
&c.,  taken  against  him,  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect. 

For  this  purpose  a  direct  application  may  be  made  to  the 
court ;  and  then,  probably,  a  reference  would  be  ordered. 

As  the  judgment  is  now  a  valid  and  conclusive  record,  and 
as  it  has  not  been  satisfied,  the  application  of  the  plaintiffs  is 
granted,  without  costs,  and,  of  course,  without  prejudice  to  the 
defendant  to  take  any  course  in  relation  to  the  judgment  that 
he  may  be  advised  to  take. 


SUPREME   COURT. 

THE  PEOPLE  on  the  relation  of  CHARLES  A.  PEABODY  agt. 
THE  ATTORNEY-GENERAL. 

By  the  Revised  Statutes  (2  R.  S.  552,  §  28,)  with  the  same  provision  re-enacted 
by  the  Code,  (§  432,)  it  is  made  the  duty  of  the  attorney-general,  and  not  of 
the  court,  to  determine  whether,  in  any  particular  case,  it  is  proper  that  an 
action  to  try  the  right  to  an  office  should  be  brought  or  not. 

It  was  the  intention  of  the  legislature  to  transfer  the  exercise  of  this  discretion 
from  the  court  to  the  attorney-general,  and  thus  re-invest  him  with  the  power 
he  had  at  the  common  law. 

The  exercise  of  such  discretion  is,  in  its  nature,  a  judicial  act,  from  whi-ch  there 
is  no  appeal,  and  over  which  courts  have  no  control. 

Jllbany  Special  Term,  July,  1856* 

MOTION  for  mandamus. 

The  papers  upon  which  the  motion  was  founded  state,  that 
at  the  general  election  of  judges,  held  in  November  last,  the 
relator  was  voted  for  by  the  electors  of  the  first  judicial  district, 
to  fill  the  vacancy  occasioned  by  the  death  of  ROBERT  II.  MOR- 
RIS, one  of  the  justices  of  the  supreme  court. 
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The  relator  claims  that  he  was  duly  elected  to  fill  such  fa^ 
cancy.  The  relator  further  alleges  that  HENRY  E.  DAVIES^ 
without  any  legal  warrant,  authority,  or  right,  has,  since  the 
13th  of  February,  1856,  held,  used  and  excercised  the  office,' 
and  continues  so  to  do.  The  relator  further  states,  that  he  de- 
sires to  prosecute  an  action  to  be  brought  by  the  people,  upon 
his  relation,  for  the  purpose  of  establishing  his  right  to  the 
office,  and  that  he  has  made  repeated  applications  to  the  attor- 
ney-general to  be  permitted,  by  the  agency  or  ad-rice  of  some 
competent  counsellor  of  this  court,  to  be  approved  by  the  at- 
torney-general, to  commence  and  prosecute  such  an  action  J 
and  that  to  indemnify  the  state  against  the  costs  of  such  an  ac- 
tion, he  had  executed  and  delivered  to  the  attorney-general  a 
bond,  the  sufficiency  of  which  had  been  approved  by  him. 

It  also  appeared,  from  the  papers  upon  which  the  motion  was 
founded,  that  the  attorney-general  refused  to  commence  the 
action,  or  to  allow  it  to  be  prosecuted  in  the  name  of  the 
people.  The  relator  asked  for  a  mandamus  to  compel  him  to 
prosecute  the  action. 

CHARLES  O'CoNOR  &  H.  L.  CLINTON,  for  relator, 
JOHN  K.  PORTER,  for  attorney-general. 

HARRIS,  Justice.  At  the  common  law,  no  one  but  the  office? 
of  the  crown  could  sue  out  the  writ  of  quo  warranto.  It  was  re- 
garded as  the  king's  writ  of  right,  to  be  issued  in  case  of  the 
usurpation  of  an  office  in  violation  of  the  king*s  right.  This 
writ,  at  an  early  day,  gave  place  to  the  more  convenient  pro- 
ceeding of  an  information,  in  the  nature  of  a  quo  warranto.  It 
was  the  practice  of  the  officers  of  the  crown  to  file  informations, 
in  their  own  discretion,  upon  the  application  of  private  persons; 
but  these  were  not  named  as  relators  in  the  proceedings.  (See 
Cole  on  Crim.  Informations,  127.) 

By  the  act  of  4  and  5  William  fy  Mary,  ch.  18,  which  took 
effect  in  1693,  no  information  could  be  filed  "  without  express 
order  to  be  given  by  the  court  of  king's  bench,  in  open  court.'' 
The  statute  of  9  .tfnwe,  ch.  20,  required  that,  in  informations  re- 
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lating  to  corporate  offices  or  franchises,  the  name  of  the  relator 
should  be  mentioned  in  the  information.  From  the  passage 
of  that  act,  which  was  in  1711,  it  was  the  practice  to  insert 
the  name  of  the  relator  in  all  informations  in  the  nature  of  a 
quo  warranto,  whether  they  related  to  a  corporate  office  or  any 
other. 

For  a  while,  after  it  was  referred  to  the  court  to  determine 
whether  an  information  should  be  filed  or  not,  it  was  very  much 
a  matter  of  course  to  allow  it  to  be  done-  In  Rex  agt.  Sargent, 
(5  T.  R.  467,)  it  was  said  by  Lord  KENYON,  chief  justice,  that 
"  when  Lord  MANSFIELD  came  into  the  court,  he  found  that  in- 
formations in  the  nature  of  quo  warranto  were  had  almost  for 
asking.  But  he  soon  saw  the  impolicy  and  vexation  of  such  a 
rule,  and  therefore,  before  he  granted  any  such  application,  he 
canvassed  the  case ;  and,  unless  he  found  strong  grounds  for 
questioning  the  defendant's  title,  he,  and  the  court  sitting  with 
him,  always  refused  to  let  the  information  go."  Ever  since 
that  period  it  has  been  the  practice  of  the  English  judges  to 
exercise  a  discretionary  power  in  granting  or  withholding  an 
information,  according  to  the  particular  circumstances  of  the 
case. 

The  same  discretionary  power  was  vested  in  the  supreme 
court  of  this  state  upon  the  organization  of  our  state  govern- 
ment. By  the  fourth  section  of  the  act  for  rendering  the  pro- 
ceedings upon  writs  of  mandamus,  and  informations  in  the  na- 
ture of  quo  warranto,  more  speedy  and  effectual,  passed  Feb. 
6,  1788,  it  was  provided  that,  "in  case  any  person  or  persons 
shall  usurp,  intrude  into,  or  unlawfully  hold  and  execute  any 
office  or  franchise  within  this  state,  it  shall  and  may  be  lawful 
to  and  for  the  attorney-general,  with  the  leave  of  the  supreme 
court)  to  exhibit  one  or  more  informations  in  the  nature  of  a  quo 
warranto-,  at  the  relation  of  any  person  or  persons  desiring  to 
sue  or  prosecute  the  same,  who  shall  be  mentioned  in  such  in- 
formation, or  informations,  as  the  relator  or  relators."  (1  R.  L. 
108.)  Under  this  statute  the  court  exercised  the  right  of  de- 
termining whether  an  information  should  be  filed  or  not. 

In  The  People  agt.  Sweeting,  (2  John.  184,)  leave  was  refused, 
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merely  upon  the  ground  that  the  terra  of  the  office  in  dispute 
would  expire  before  the  right  could  be  tried. 

By  the  Revised  Statutes  of  1830,  this  discretionary  power 
was  withdrawn  from  the  court,  and  vested  in  the  attorney-gen- 
eral. It  is  provided  that  "  an  information  in  the  nature  of  a 
quo  warranto  may  be  filed  in  the  supreme  court  of  this  state  by 
the  attorney-general,  against  individuals,  upon  his  own  rela- 
tion, or  upon  the  relation  of  any  private  party,  and  without  ap- 
plying to  such  court  for  leave,  when  any  person  shall  usurp,  in- 
trude into,  or  unlawfully  hold  or  exercise  any  public  office,"  &c. 
(2  R.  S.  582,  §  28.)  The  same  provision  is  re-enacted  in  the 
432d  section  of  the  Code. 

It  is  now  for  the  attorney-general,  and  not  the  court,  to  de- 
termine whether,  in  any  particular  case,  it  is  proper  that  an  ac- 
tion to  try  the  right  to  an  office  should  be  brought  or  not. 

That  it  was  the  intention  of  the  legislature  to  transfer  the 
exercise  of  this  discretion  from  the  court  to  the  attorney-gen- 
eral, and  thus  re-invest  him  with  the  power  he  had  at  the  com- 
mon law,  is  evident,  I  think,  from  the  fact  that  while  thus  au- 
thorizing the  attorney-general  to  file  an  information  to  try  the 
right  to  a  public  office,  without  applying  for  leave,  it  still  re- 
quired such  leave  to  be  obtained  before  filing  an  information 
against  a  corporation.  (2  R.  S.  583,  §  39 ;  Code,  §  430.)  In 
the  latter  case,  it  is  expressly  declared  to  be  his  duty  to  insti- 
tute proceedings,  upon  leave  being  granted  by  the  supreme  court,, 
or  a  judge  thereof. 

There  is  nothing  in  the  language  of  the  statute  which  indi- 
cates an  intention,  on  the  part  of  the  legislature,  when  dis- 
pensing with  the  necessity  of  applying  to  the  court  for  leave  to 
commence  the  action,  to  surrender  all  control  over  the  proceed- 
ing. On  the  contrary,  it  is  plain,  I  think,  that  it  was  intended 
that  the  attorney-general  should,  upon  the  circumstances  of 
each  case,  as  it  should  be  presented  to  him,  determine  whether 
the  public  interest  requires  that  a  suit  should  be  prosecuted. 
Although  private  rights  are  always-  more  or  less  involved  in  the 
action,  yet  it  is,  in  substance  as  well  as  in  form,  an  action  on 
behalf  of  the  people.  It  must  be  prosecuted  in  their  name,  and 
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by  the  officer  whose  duty  it  is  to  protect  their  rights.  The 
language  of  the  statute,  too,  is  guarded — "  An  action  may  be 
brought  by  the  attorney-general."  It  is  permissive.  The 
power  merely  is  conferred.  It  is  fpr  him  to  determine  whether 
a  fit  case  is  presented. 

As  to  everything  but  the  form,  the  proceeding  stands  now  as 
it  did  at  the  common  law.  The  usurpation  of  an  office,  though 
it  frequently  involves  little  else  than  private  rights,  is,  in  the 
eye  of  the  law,  a  public  offence.  The  only  remedy  is  by  an 
action  in  the  name  of  the  people.  It  is  a  public  prosecution, 
instituted  and  conducted  by  the  public  prosecutor,  under  his 
official  obligation  and  responsibility.  It  is  not  the  province  of 
the  court  to  control  his  discretion,  or  to  authorize  a  private 
prosecutor  to  assume  his  office,  and,  in  his  name,  to  wield  the 
power  of  public  prosecution. 

I  know  it  may  be  said,  perhaps  in  this  very  case,  that,  with 
a  fair  show  of  right  to  an  office,  a  party  may  be  entirely  rem- 
ediless against  an  intruder.  This  may  be  so.  It  is  quite  pos- 
sible that  cases  may  arise  in  which  the  disturbing  influence  of 
party  feeling  may  so  affect  the  action  of  the  attorney-general, 
as  to  result  in  great  injustice  to  individuals.  But  this  is  a  ques- 
tion for  the  consideration  of  the  legislature,  not  for  the  court. 
The  power  of  determining  whether  the  action  shall  be  com- 
menced must  exist  somewhere.  As  we  have  seen,  it  has  some- 
times been  vested  in  the  court,  and  sometimes  in  the  public 
prosecutor.  Our  legislature  have  seen  fit  to  invest  the  attor- 
ney-general with  this  discretion.  His  office  is  a  public  trust. 
It  is  a  legal  presumption  that  he  will  do  his  duty — that  he  will 
act  with  strict  impartiality.  In  this  confidence  he  lias  been 
endowed  with  a  large  discretion,  not  only  in  cases  like  this, 
but  in  other  matters  of  public  concern.  The  exercise  of  such 
discretion  is,  in  its  nature,  a  judicial  act,  from  which  there  is  no 
appeal,  and  over  which  courts  have  no  control. 

The  motion  for  a  mandamus  must,  therefore,  be  denied. 
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SUPERIOR  COURT. 

ORSAMUS  EATON,  URI  GILBERT  and  EDWARD  0.  EATON,  re- 
spondents, agt.  WILLIAM  H.  ASPINWALL,  appellant. 

A  person  who  has  openly  avowed  himself  a  stockholder  of  a  company,  registered 
himself  as  such  upon  its  books,  and,  as  a  stockholder,  taken  part  in  its  man- 
agement, cannot  be  allowed,  as  to  third  persons,  to  prove  that  the  corporation 
was  never  lawfully  created. 

And  especially  so,  when  the  defect  is  an  omission  of  an  act  to  be  proved  by  tfs- 
timony,  and  not  a  prerequisite  to  be  publicly  declared  and  recorded,  before  an 
association  can  acquire  a  legal  entity  as  a  corporation. 

If,  as  is  well  settled,  a  party  may  not  controvert  the  legal  existence  of  a  corpo- 
ration, when  enforcing  a  contract  avowedly  made  with  it,  he  should  not  be 
allowed  to  defeat  a  creditor  of  the  company,  utterly  ignorant  of  the  defect,  or 
error,  when  he  has  admitted  himself  to  be  a  member. 

Where  the  act  of  incorporation  is  express,  that  the  stockholders  shall  be  sever- 
ally individually  liable  to  the  creditors  of  the  corporation  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively,  for  all  debts  and  contracts 
made  by  such  corporation,  until  the  amount  of  its  capital  shall  have  been  paid 
in,  and  a  certificate  thereof  shall  have  been  made  and  recorded,  as  prescribed 
in  the  act. 

It  is  clear,  that  if  a  stockholder  has  fully  paid  up  his  subscription,  or  is  an  as- 
signee of  full  paid  stock,  he  is  responsible  up  to  the  entire  amount  he  holds, 
for  all  debts  contracted  while  he  owned  the  stock,  until  not  only  the  stock  is 
fully  paid  up,  but  also  until  the  certificate  is  duly  filed. 

November  General  Term,  1856. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  referee 
in  favor  of  the  plaintiffs. 

The  cause  having  been  at  issue  upon  the  complaint  and  an- 
swer, an  order  of  reference  was  made  to  a  referee  to  hear  and 
determine  the  whole  action. 

He  found  by  his  report  the  following  facts  and  conclusions : 

"That  on  the  8th  of  Januar},  1853,  seven  persons  filed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New-York,  and 
a  duplicate  copy  thereof  in  the  office  of  the  secretary  of  state, 
under  and  in  pursuance  of  an  act  of  the  people  of  the  state  of 
New-York,  entitled  'An  Act  for  the  incorporation  of  companies 
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formed  to  navigate  the  ocean  by  steamships,  passed  April  12, 
1852,'  a  certificate  made  and  signed  by  themselves  and  others, 
and  acknowledged  before  a  commissioner  of  deeds  by  them- 
selves, stating,  among  other  things,  that  those  who  signed  said 
certificate  did  thereby  form  themselves  into  a  corporation,  to  be 
called  'The  Mexican  Ocean  Mail  and  Inland  Company,'  for 
the  purpose  of  building  for  their  own  use,  equipping,  furnishing, 
fitting,  purchasing,  chartering,  navigating,  and  owning  vessels 
to  be  propelled,  solely  or  partially,  by  the  power  or  aid  of 
steam,  or  other  expansive  fluid  or  motive  power,  to  be  used  in 
lawful  commerce  and  navigation  upon  the  ocean  and  seas,  and 
for  the  transportation  of  passengers,  freights  and  mails,  and  for 
holding  other  property.  The  principal  office  for  managing  the 
affairs  of  the  company  being  in  the  city  of  New-York,  and  stat- 
ing particularly  the  ports  between  which  such  vessels  were  in- 
tended to  be  navigated,  and  that  the  capital  stock  of  the  com- 
pany should  be  one  million  five  hundred  thousand  dollars,  to  be 
divided  into  fifteen  thousand  shares  of  one  hundred  dollars  each; 
that  the  term  of  the  existence  of  said  company  was  to  be  twenty- 
years  from  the  first  clay  of  January,  1853  ;  that  there  were  to  be 
nine  directors,  stating  their  names,  who  should  manage  the  con- 
cerns of  said  company  for  the  first  year." 

He  also  found,  as  matter  of  fact,  that  ten  per  cent,  of  the 
capital  named  had  not  been  paid  in. 

That  said  company  elected  officers,  hired  an  office,  and  went 
into  operation  in  January  aforesaid. 

That  on  the  28th  day  of  March,  1853,  the  defendant  became 
the  owner  of  two  hundred  and  fifty  shares  of  the  stock  of  said 
company. 

That  in  April  of  the  said  year  the  said  company  employed 
the  plaintiffs,  who  are  co-partners,  doing  business  at  the  city  of 
Troy,  under  the  firm-name  of  Eaton,  Gilbert  £  Co.,  to  furnish 
coaches  and  fixtures  for  said  company,  which  were  made  and 
delivered  to  said  company  by  said  plaintiffs,  for  which  said 
company,  by  its  company  name  and  by  its  president,  gave  the 
plaintiffs  two  promissory  notes,  each  for  the  sum  of  $'1,221.30; 
one  dated  Sept.  17,  1853,  payable  four  months  after  date ;  and 
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the  other  dated  Sept.  22,  1853,  payable  six  months  after  date ; 
and  a  third  promissory  note,  for  the  sum  of  $1,214.42,  dated 
Sept.  22,  1853,  payable  five  months  after  date. 

That  a  judgment  was  obtained  upon  said  notes  in  the  su- 
preme court  of  this  state,  in  favor  of  said  plaintiffs  against  the 
Mexican  Ocean  Mail  and  Inland  Company,  on  the  30th  of  June, 
1854,  for  the  sum  of  $3,758.83. 

That  on  the  last  mentioned  day  an  execution  was  issued 
upon  the  said  judgment  to  the  sheriff  of  the  county  of  New- 
York,  which  was  returned  wholly  unsatisfied  on  the  15th  day 
of  July,  1854. 

That  the  certificate  required  by  the  7th  section  of  said  act  of 
April  the  12th,  1852,  has  not  been  made,  signed,  sworn  to,  or 
recorded. 

That  the  defendant  continued  to  be  a  stockholder  in  said 
company,  and  the  owner  of  said  two  hundred  and  fifty  shares 
of  stock,  during  the  period  wrhen  the  above  named  liabilities  in 
favor  of  the  plaintiffs  were  contracted  and  accrued,  and  as  such 
stockholder  has  taken  part  in  the  management  of  the  company. 

That,  as  matter  of  law,  the  omission  to  pay  in  ten  per  cent, 
of  the  capital  stock  of  said  company,  is  not  a  defence  to  the 
defendant  in  the  action  against  the  claim  of  the  said  plaintiffs. 

That  the  said  plaintiffs  are  entitled  to  recover  from  the  de- 
fendant the  amounts  of  the  said  several  promissory  notes,  with 
interest  from  the  time  when  they  respectively  became  due ; 
amounting  altogether,  at  the  date  of  this  report,  to  the  sum  of 
$4,098.34,  besides  the  costs  of  this  action. 

In  addition  to  the  facts  thus  found  by  the  referee,  the  fol- 
lowing are  of  importance  : — The  seventh  article  of  the  associa- 
tion provided  that  it  should  be  the  duty  of  the  secretary  or 
treasurer,  under  the  direction  of  the  directors,  to  issue  scrip  to 
those  who  shall  be  entitled  to  stock  in  the  company,  when  ten 
per  cent,  upon  the  whole  amount  of  capital  subscribed  shall 
have  been  paid  in  thereon,  which  scrip  shall  be  signed  by  the 
resident  presiding  officer  of  the  compan}r,  and  countersigned  by 
the  secretary  or  treasurer. 

The  eighth  article  provided  that  it  should  be  the  duty  of  the 
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secretary  or  treasurer  to  indorse  upon  the  scrip  \vhich  shall  be 
held  by  any  stockholder  every  sum  which  shall  be  paid  there- 
on ;  and  whenever  the  capital  stock  of  the  said  company  shall 
be  paid  in,  certificates  of  full  stock  shall,  in  like  manner,  be 
issued,  according  to  the  by-laws  of  the  company,  and  the  scrip 
aforesaid  shall  be  cancelled. 

The  articles  of  association  were  dated  the  first  of  January, 
1853,  and  the  certificate  filed  the  8th  of  that  month. 

Various  provisions  of  the  statute  under  which  the  association 
became  a  corporation  are  noticed  in  the  opinion  of  the  court. 

H.  C.  VAN  VoRST,yor  plaintiffs. 
WM.  M.  Ev ARTS,  for  defendant. 

By  the  court — OAKLEY,  Chief  Justice.  The  articles  of  asso- 
ciation under  which  the  Mexican  Ocean  Mail  and  Inland  Com- 
pany was  formed,  were  dated  the  1st  of  January,  1853,  and  a 
copy  of  such  articles  was  filed  in  the  office  of  the  clerk  of  the 
county  of  New-York,  and  a  certified  copy  of  the  same  filed  with 
the  secretary  of  state  on  the  25th  of  January,  1853. 

This  was  a  sufficient  compliance  with  the  requirements  of  the 
act  of  April  the  12th,  1852,  directing  the  filing  of  a  certificate  in 
writing  in  order  to  the  incorporation  of  ocean  steam  companies. 

But  by  the  second  section  of  such  act  it  is  provided,  that 
when  the  certificate  shall  have  been  filed  as  aforesaid,  and  ten 
per  cent,  of  the  capital  named  paid  MI,  the  persons  who  shall  have 
signed  and  acknowledged  the  same,  and  all  others  who  may 
thereafter  be  holders  of  any  share  or  shares  of  said  capital  stock, 
and  their  successors,  shall  be  a  body  politic  and  corporate  in 
fact  and  in  name,  by  the  name  stated  in  such  certificate,  and 
shall  have  all  the  power,  &c. 

It  is  to  be  observed  that  the  first  section  does  not  demand 
that  the  certificate  should  state  the  payment  of  the  ten  per  cent. 
The  strict  letter  of  the  second  section  imports  that  the  corporate 
character  does  not  arise  until  the  ten  per  cent,  is  paid  ;  but  then 
that  must  be  a  fact  to  be  ascertained  by  testimony. 

In  connection  with  this  section  of  the  statute,  the  seventh 


188  NEW-YORK  PRACTICE  REPORTS. 

Eaton,  Gilbert  and  Eaton  agt.  Aspinwall. 

article  of  the  association  should  be  noticed.  Scrip  was  to  be 
issued  when  ten  per  cent,  was  paid  in.  Each  successive  pay- 
ment was  to  be  indorsed  on  this  scrip,  until  the  whole  was  paid 
up,  when  certificates  of  full  stock  were  to  be  issued. 

The  fourth  section  authorizes  successive  calls  by  the  direct- 
ors for  payment  of  instalments  on  the  stock ;  and  the  seventh 
section  directs  a  certificate  to  be  filed  within  thirty  days  after 
the  last  instalment  has  been  paid,  stating  the  amount  of  the 
capital  paid  in  and  sworn  to,  as  prescribed  :  this  was  not  done, 
as  the  referee  finds. 

The  referee  has  found  that  the  ten  per  cent,  was  not,  in  fact, 
paid  in.  A  witness  swore  positively  that  all  the  stock  had  been 
paid  up,  and  much  testimony  was  taken  as  to  the  mode  in  which 
this  was  accomplished.  We  do  not  propose  to  enter  upon  this 
question,  nor  to  scrutinize  this  transaction.  We  shall  deter- 
mine the  case  upon  the  assumption  that  the  ten  per  cent,  had 
never  been  paid  in. 

There  are  two  prominent  facts  to  be  noticed  : — 

First.  There  is  an  allegation  of  the  complaint,  and  an  ad- 
mission in  the  answer,  of  no  little  consequence.  The  plaintiffs 
aver  that  the  defendant  was  a  stockholder  and  owner  of  two 
hundred  and  fifty  shares  of  stock  in  the  said  corporation,  to  the 
amount  of  $25,000,  at  the  time  the  coaches  were  manufactured 
for,  and  delivered  to  the  said  corporation,  and  at  the  time  the 
notes  were  given.  The  defendant  admits  that  he  is  the  owner 
of  two  hundred  and  fifty  of  the  full  shares  of  said  alleged  cor- 
poration, but  puts  in  issue  the  allegation  of  his  being  such  when 
the  debt  was  contracted.  This  last  point  is  found  against  him, 
and  correctly  so. 

Next.  Upon  the  28th  of  March,  1853,  the  defendant,  has  a 
transfer  made  to  him  on  the  stock  ledger  of  the  company,  by 
which  Rankin,  president,  transfers  to  him  two  hundred  and  fifty 
shares.  This  book  was  kept  by  the  company,  as  the  law  pre- 
scribed. A  certificate  was,  on  the  same  day,  issued  and  de- 
livered to  him,  and  a  receipt  given  by  him  for  it  to  the  pres- 
ident. 

The  tenth  section  of  the  statute  of  1852  directs  a  book  to  be 
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provided,  in  which  shall  be  entered  the  hatnes  of  the  original 
stockholders,  and  of  all  transferees^  with  their  residences. 
This  book  is  to  be  open  to  public  inspection.  In  all  proceed- 
ings under  the  provisions  of  the  act,  such  book  shall  be  pre- 
sumptive evidence  of  the  contents  thereof,  but  such  presump- 
tion may  be  repelled  by  evidence  by  any  party  or  person  inter- 
ested in  doing  so.  There  is  proof  also  of  the  defendant's  act- 
ing on  behalf  of  the  company  in  measures  for  its  benefit. 

There  are  other  pieces  of  testimony  tending  to  show  recog- 
nitions by  the  defendant  of  his  character  as  a  stockholder  of 
the  company.  But  we  think  those  we  have  referred  to  are 
enough  to  raise  the  legal  question : — The  question  is,  whether 
one  who  has  openly  avowed  himself  a  stockholder  of  the  com- 
pany, registered  himself  as  such  upon  its  books,  and,  as  a  stock- 
holder, taken  part  in  its  management,  can  be  allowed,  as  to 
third  persons,  to  prove  that  the  corporation  was  never  lawfully 
Created  1 

We  answer  this  question  in  the  negative.  We  so  answer  it 
with  greater  decision  when,  as  in  this  case,  the  defect  is  an 
omission  of  an  act  to  be  proved  by  testimony,  not  a  prerequisite 
to  be  publicly  declared  and  recorded,  before  an  association  can 
acquire  a  legal  entity  as  a  corporation* 

The  cases  referred  to,  of  M'Farlan  agt*  The  Triton  Insurance 
Co.,  (4  .Demo,  392;)  Schoharie  ty  Saratoga  Plankroad  Co.  agt. 
Thatcher^  (1  Kernan,  108 ;)  All  Saints'  Church  agt.  Leverett,  (1 
Hall,  191 ;)  Palmer  agt.  Lawrence,  (8  Sandf.  S.  C.  Rep.  170,) 
determine  that  neither  a  stockholder  who  has  acted  as  a  direc- 
tor, nor  a  party  incurring  a  debt  to  a  company,  can  set  up  as  a 
defence  an  irregularity  which  might  show  that  the  corporation 
never  existed,  or  that  it  had  incurred  a  forfeiture. 

The  principle  of  these  cases  must  control  the  present.  If  a 
party  may  not  controvert  the  legal  existence  of  a  corporation, 
when  enforcing  a  contract  avowedly  made  with  it,  he  should 
not  be  allowed  to  defeat  a  creditor  of  the  company,  utterly  ig- 
norant of  the  defect  or  error,  when  he  has  admitted  himself  to 
be  a  member. 

There  is  a  class  of  authorities  decided  in  England  as  to  joint- 
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Stock  associations,  which  may  be  usefully  noticed — Maundcsley 
agt.  Le  Blanc,  (2  Carr.  &"  Payne,  409 ;)  Harvey  agt.  Kay,  (9  5. 
4r  Cress.  356 ;)  Ellis  agt.  Schmoeck,  (5  Binn.  521 ;)  Doubleday 
agt.  Marshall,  (7  Biwn.  110;  4  M>  $  P.  750.) 

/??.  Mese  cases  the  prevailing  inquiry  is,  whether  the  parties  have 
held  themselves  out  as  possessing  the  character  which  involves  the 
responsibility.  In  one  case  letters  of  the  defendant,  in  which 
he  admitted  himself  to  be  a  shareholder,  were  held  sufficient. 

The  defendant  takes  another  defence,  which  should  be  no- 
ticed. The  sixth  and  seventh  of  his  printed  points  are  to  the 
effect,  that  the  liability  imposed  by  the  statute  is,  that  each 
stockholder  should  be  responsible  for  his  contributory  share  of 
the  capital,  and  must  be  responsible  to  creditors  only  for  what 
he  has  not  paid  in ;  and  that  the  defendant  has  wholly  paid  up 
for  the  stock  he  held. 

But  the  sixth  section  of  the  act  of  1852  is  express,  that  the 
stockholders  shall  be  severally  individually  liable  to  the  credit- 
ors of  the  corporation,  to  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively,  for  all  debts  and  contracts 
made  by  such  corporation,  until  the  amount  of  its  capital  shall 
have  been  paid  in,  and  a  certificate  thereof  shall  have  been  made 
and  recorded,  as  prescribed  in  the  next  (the  7th)  section.  That 
section  directs  the  filing  of  the  sworn  certificate  thirty  days  after 
the  whole  of  the  instalments  have  been  paid  up.  This  was 
wholly  omitted,  as  before  stated. 

It  seems  to  us  plain,  that  even  if  a  stockholder  has  fully  paid 
up  his  subscription,  or  is  an  assignee  of  full-paid  stock,  he  is 
responsible  up  to  the  entire  amount  he  holds  for  all  debts  con- 
tracted while  he  owned  the  stock,  until  not  only  the  stock  is 
fully  paid  up,  but  also  until  the  certificate  is  duly  filed. 

The  case  appears  to  us  a  clear  one  ;  and  the  judgment  must 
be  affirmed,  with  costs  of  the  appeal. 
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Whenever  there  is  an  order  directing  the  payment  of  costs,  a  process  in  the  na- 
ture of  a  fieri  facias  may  issue  against  the  personal  property  of  the  party 
directed  to  pay  them,  without  application  to  the  court,  on  the  expiration  of 
the  time  allowed  for  payment.  [  The  conflicting  cases  reported  on  this  ques- 
tion, examined.'] 

Special  Term,  JVov.,  1856. 

THIS  is  an  application  for  leave  to  issue  an  execution  against 
the  defendant  to  collect  costs,  which  were  ordered  to  be  paid 
by  the  defendant,  by  order  of  Judge  DALY,  made  June  25, 1856. 

P.  Y.  CUTLER,  for  motion. 

A.  R.  LAWRENCE,  JR.,  opposed. 

BRADY,  Justice.  The  counsel  for  the  plaintiff  seemed  to 
think  an  application  necessary,  inasmuch  as  the  right  to  issue 
the  execution  depended  upon  the  contempt  of  the  defendant  in 
not  complying  with  the  order,  and  the  consequent  necessity  of 
satisfying  the  court  that  such  contempt  had  been  committed. 

The  decisions  on  the  subject  are  conflicting.  In  Eckerson 
agt.  Spoor,  (4  How.  Pr.  R.  361,)  and  Boyce  agt.  Bates,  (8  How. 
Pr.  R.  495,)  application  was  held  to  be  necessary;  and  in  Lu- 
cas agt.  Johnson,  (6  How.  Pr.  R.  121,)  and  in  Mitchell  agt. 
Westervelt,  (id.  p.  265 — affirmed  at  page  311,)  the  opposite  view 
is  entertained. 

In  the  former  case  the  view  expressed  is,  that  the  process  is 
founded  on  the  order  of  the  court  directing  the  payment,  and  not 
on  the  contempt  of  the  party  in  not  paying  the  costs. 

This  seems  to  be  a  rational  interpretation  of  the  statute  of 
1847,  the  language  of  which  is,  "  Process  in  the  nature  of  a 
fieri  facias  against  personal  property  may  be  issued  for  the  col- 
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lection  of  such  costs,  founded  on  such  order  of  the  court.  (Sess. 
Laws,  1847,  p.  494.) 

Justice  HAND,  in  Mitchell  agt.  Westervelt,  places  the  right  to 
issue  the  execution  on  the  ground  that,  by  the  act  of  1840, 
(Sess.  Laws,  p.  333,)  a  precept  to  enforce  the  payment  of  costs 
might  issue  without  demand  or  application  to  the  court,  and 
that  the  act  of  1847  only  substituted  process  against  goods  for 
that  against  the  body,  without  changing  the  practice  in  obtain- 
ing it.  I  think  this  view  is  correct,  and  approve  also  of  the 
construction  of  the  statute  of  1847,  adopted  in  Lucas  agt.  John- 
son, supra,  although  it  may  be  doubted  whether  the  words, 
founded  on  such  order  of  the  court,  may  not  refer  to  the  order 
directing  the  execution  to  issue. 

Wherever,  therefore,  there  is  an  order  directing  the  payment 
of  costs,  a  process,  in  the  nature  of  a  fieri  facias,  may  issue 
against  the  personal  property  of  the  party  directed  to  pay  them, 
without  application  to  the  court,  on  the  expiration  of  the  time 
allowed  for  payment.  If  irregularly  issued — that  is,  not  in 
conformity  with  the  order,  or  before  the  expiration  of  the 
twenty  days  allowed  for  payment — the  party  proceeded  against 
will  be  relieved  on  motion,  or  can  enforce  his  remedy  by  ac- 
tion. His  adversary  assumes  the  responsibility,  and  must  re- 
spond if  in  error. 

No  costs  to  either  party  on  this  motion. 
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SAMUEL  FORD,  respondent,  agt.  HENRY  J.  DAVID,  TURNER, 
TOWNSEND  &  JOHNSON,  appellants. 

A  decision  at  special  term,  overruling  a  demurrer  to  a  complaint,  and  giving 
leave  to  answer,  is  an  order,  and  not  a  judgment,  while  the  privilege  given  to 
answer  is  continuing. 

A  decision  of  the  general  term,  which  merely  affirms  such  order,  is  itself  an  order, 
when  the  complaint  is  one  on  which  the  court  must  subsequently  decide,  at 
special  term,  what  is  the  nature  and  extent  of  the  relief  granted. 

An  appeal  from  such  a  general  term  decision,  accompanied  with  the  undertaking 
prescribed  by  §  334  of  the  Code,  does  not  stay  proceedings  on  the  part  of  the 
plaintiff.  An  application  for  a  stay  in  such  a  case,  and  under  such  circum- 
stances, should  be  denied. 

It  is  only  from  a  general  term  judgment  absolutely  disposing  of  the  merits  of  the 
action,  and  of  all  questions  involved  in  it,  that  an  appeal  can  be  taken  to  the 
court  of  appeals. 

It  is  the  policy  of  the  Code  to  allow  but  one  appeal,  in  the  same  action,  to  the 
court  of  appeals,  unless  a  new  trial  shall  be  ordered  by  the  latter  court,  after  a 
final  judgment  has  been  rendered. 

Spedal  Term,  Oct.,  1856. 

Present,  OAKLEY,  Ch.  J.,  DUER,  BOSWORTH,  SLOSSON  and 
WOODRUFF,  Justices. 

THIS  action  comes  before  the  court  on  an  appeal,  by  three  of 
the  defendants,  from  an  order  denying  an  application,  on  their 
part,  for  a  stay  of  plaintiff's  proceedings  pending  an  appeal, 
which  has  been  taken  by  them,  from  a  decision  of  the  general 
term,  to  the  court  of  appeals.  The  following  is  a  brief  history 
of  the  proceedings  : — 

Ford  originally  made  David  and  Turner  only  defendants. 
They  answered.  Their  answer  disclosed  a  state  of  facts  exist- 
ing when  this  action  was  commenced,  rendering  it  proper,  in 
the  plaintiff's  view  of  his  rights,  to  have  Townsend  and  Johnson 
made  parties,  and  entitling  him  to  relief  against  them.  An 
order  was  granted  authorizing  the  plaintiff  to  make  them  par- 
ties by  making  a  supplemental  complaint.  This  was  done. 

VOL.  XIII.  13 
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They  severally  demurred  to  the  original  and  supplemental  com- 
plaint. Turner  also  demurred  to  the  latter,  and  David  omitted 
to  answer.  The  demurrer  stated  various  grounds ;  among 
others,  that  there  was  a  misjoinder,  and  that  no  cause  of  action 
against  either  was  shown  by  the  complaint.  The  complaint 
sought  equitable  relief,  viz.,  a  judgment  that  David  should  pay 
plaintiff  a  certain  sum  ;  that  it  should  be  declared  a  lien  on  cer- 
tain property  mentioned  in  the  complaint;  and  that  Turner, 
Townsend,  and  Johnson,  who  had  been  severally  and  success- 
ively owners  of  such  property,  should  be  declared  liable  for  the 
same  sum,  and  directed  to  pay  it,  on  default  of  collecting  it  of 
David,  or  out  of  the  proceeds  of  such  property. 

The  demurrers  were  overruled  at  special  term  in  March, 
1855,  with  liberty  to  answer  on  terms  in  twenty  days.  That 
order,  or  decision,  was  affirmed,  on  appeal,  by  the  general 
term,  in  October,  1855.  The  time  to  answer  having  expired, 
the  action  was  noticed  for  trial  at  the  March  special  term,  1856, 
on  the  issues  of  fact ;  and  notice  was  given  to  the  demurrants., 
that  at  the  same  time  application,  as  against  them,  would  be 
made  for  the  relief  demanded  by  the  complaint.  The  action 
was  then  tried ;  the  demurrants  appeared,  and  were  heard,  and 
various  exceptions  were  taken  by  them  to  the  proceedings  then 
had.  The  special  term  decided  that  the  plaintiff  was  entitled 
substantially  to  the  relief  demanded  by  his  complaint. 

The  demurrants  appealed  to  the  court  of  appeals  from  the 
decision  of  the  general  term,  which  affirmed  the  order  over- 
ruling the  demurrer,  and  gave  the  statutory  security  for  costs 
only.  They  obtained  an  order  staying  proceedings,  and  grant- 
ing time  to  make  a  case  to  renew  the  proceedings  had  at  special 
term  on  the  trial  of  the  action.  A  case  was  made  and  served, 
and  amendments  were  proposed  by  plaintiff.  Before  the  hear- 
ing could  be  had  on  such  case,  the  plaintiff  threatened  to  docket 
the  judgment  which  had  been  entered  on  the  final  hearing  at 
special  term,  and  issue  execution. 

The  demurrants  then  moved,  at  special  term,  before  Mr.  Jus- 
tice SLOSSON,  for  an  order  staying  all  proceedings  on  the  part 
of  the  plaintiff,  until  the  decision  of  the  court  of  appeals,  of  the 
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appeal  from  the  decision  of  the  general  term.  That  motion  was 
denied,  and  an  order  to  that  effect  entered.  From  that  order 
the  demurrants  appealed ;  and  on  the  latter  appeal  this  action 
now  comes  before  the  general  term* 

S.  SANXAY,  for  appellants. 

W.  W.  NORTHRUP,  for  respondent* 

By  the  court — BOSWORTH,  Justice.  If  the  defendants  have 
appealed  to  the  court  of  appeals  from  a  decision  from  which  an 
appeal  can  be  taken  to  that  court,  and  given  security,  which 
the  statute  declares  shall  operate  as  a  stay,  no  order  of  this 
court  was  necessary,  to  prevent  the  plaintiff  from  proceeding 
further,  pending  that  appeal. 

It  would,  perhaps,  be  a  sufficient  ground  on  which  to  dis- 
pose of  this  appeal,  that  it  was  premature  to  invoke  the  action 
of  the  court  to  prevent  a  proceeding  from  being  taken  in  the 
progress  of  the  action,  which,  if  taken,  and  irregular,  the  court 
would  set  aside.  It  is  not  usual  to  obtain  an  order  prohibiting 
a  party  from  taking  an  irregular  proceeding. 

But  we  think  the  order  appealed  from  was  right  on  another 
ground : — the  decision  of  the  general  term  from  which  an  ap- 
peal has  been  taken  to  the  court  of  appeals,  is  an  order,  and 
not  a  judgment.  No  appeal  to  that  court  can  be  had  from  such 
an  order.  It  is  not  a  final  order  from  which  an  appeal  lies  to 
that  court. 

The  court  of  appeals  will  of  course  determine  that  question 
for  itself,  when  a  motion  shall  be  made  to  dismiss  the  appeal, 
or  when  the  argument  of  that  appeal  shall  be  moved.  But  as 
this  court  is  asked  to  stay  proceedings,  on  the  ground  that  an 
appeal  has  been  properly  taken,  and  the  requisite  security  to 
effect  a  stay  given,  it  must  judge  for  itself,  in  disposing  of  the 
motion,  whether  a  case  is  made  which  justifies  it  in  interfering. 

The  defendants  insist  that  the  decision  of  the  general  term, 
from  which  they  have  appealed,  is  a  judgment,  within  the 
meaning  of  that,  and  as  defined  by  the  Code.  We  think  that 
view  is  clearly  erroneous. 
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The  decision  made  at  special  term,  overruling  the  demurrer 
put  in  by  these  defendants,  was  an  order,  and  not  a  judgment, 
(Code,  §  349,  sub.  2.)  The  decision  by  the  general  term,  affirm- 
ing it,  was  also  an  order  as  denned  by  the  Code.  (§  400.)  A 
judgment  is  "  the  final  determination  of  the  rights  of  the  par- 
ties in  the  action.  (§  245.) 

The  decision  on  the  demurrer  was  interlocutory.  It  deter- 
mined the  plaintiff's  right  to  recover  something,  or  to  have 
some  relief,  and  that  the  defendants  were  proper  parties ;  but 
nothing  as  to  the  precise  nature  or  extent  of  the  relief  to  be 
granted.  The  opinion  given  may  have  covered  more  ground  } 
but  the  order  entered  determined  only  that  the  nature  and  ex- 
tent of  the  relief  to  be  granted  could  only  be  determined  by 
the  court  at  special  term,  on  notice  to  the  adverse  party,  and 
on  proof  of  such  facts  as  might  be  necessary  to  enable  the  court 
to  give  a  proper  judgment.  (§  269,  and  §  246,  sub.  2.) 

The  determination  thus  made,  specifying  the  whole  relief  to 
be  granted,  and  all  questions  involved  in  the  action,  and  noth- 
ing less  than  that,  is  a  judgment,  as  denned  by  §  245  of  the 
Code. 

It  is  only  from  the  judgment  of  the  general  term,  affirming 
that  determination,  or  from  a  general  term  judgment,  absolutely 
disposing  of  the  merits  of  the  action,  and  of  all  questions  in- 
volved in  it,  that  an  appeal  can  be  taken  to  the  court  of  ap- 
peals. (§  11,  subs.  1  and  2 ;  Paddock  agt.  Springfield  Fire  and 
Marine  Insurance  Co.,  2  Kern.  591 ;  Beebe  fy  wife  agt.  Griffing, 
2  Seld.  465 ;  Swartwout  agt.  Curtis,  4  Com.  415.) 

Upon  an  appeal  to  the  court  of  appeals,  the  clerk  of  the  court 
below  is  required  to  transmit  to  the  appellate  court  a  certified 
copy  of  the  judgment- roll.  (§  328.)  This  cannot  be  done  until 
there  is  a  judgment  declaring  the  precise  relief  to  which  the 
plaintiff  is  entitled,  and  a  judgment-roll  has  been  filed. 

By  rule  2d  of  the  court  of  appeals,  unless  the  appellant  cause 
this  return  to  be  made  and  filed  within  twenty  days  after  per- 
fecting his  appeal,  the  respondent,  on  filing  an  affidavit  stating 
when  the  appeal  was  perfected,  and  a  certificate  of  the  clerk 
that  no  return  has  been  filed,  may  enter  an  order  dismissing  the 
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appeal  with  costs.  It  is  the  policy  of  the  Code  to  allow  but 
one  appeal  to  the  same  action  to  the  court  of  appeals,  unless  a 
new  trial  shall  be  ordered  by  the  latter  court,  after  a  final  judg- 
ment has  been  rendered. 

The  affidavits,  on  which  the  order  appealed  from  was  made, 
show  that  on  the  application  to  the  court  for  the  relief  de- 
manded by  the  complaint,  Townsend  and  Johnson  appeared 
and  were  heard.  That  since  judgment  was  pronounced  on  that 
application,  the  defendants  obtained  leave  to  make  a  case,  and 
a  stay  of  all  proceedings  on  the  part  of  the  plaintiff,  except 
settling,  entering  and  perfecting  the  judgment.  That  the  de- 
fendants have  since  served  a  case,  to  which  amendments  were 
prepared  by  the  plaintiff. 

Instead  of  its  appearing  that  there  are  no  questions  in  the 
case,  which  can  be  further  litigated,  except  the  question  whether 
the  demurrers  were  well  taken,  it  distinctly  appears  that  ques- 
tions have  been  raised  in  the  proceedings  subsequent  to  the  order 
of  affirmance  by  the  general  term,  that  the  defendants  have  a 
right  to  be  heard  in  respect  to  those  questions,  and  that  they 
have  initiated  proceedings  to  obtain  a  further  consideration  of 
them,  and  that  such  proceedings  have  not  been  abandoned. 

We  are  clearly  of  opinion,  that  the  defendants  are  not  in  a 
condition  to  prosecute  the  appeal  they  have  taken  to  the  court 
of  appeals. 

There  is,  therefore,  no  propriety  in  interfering  to  stay  the 
plaintiff's  proceedings,  in  consequence  of  such  appeal,  and  the 
order  appealed  from  must  be  affirmed,  with  $10  costs. 


198  NEW -YORK  PRACTICE  REPORTS. 

Benham  agt.  The  New-York  Central  Railroad  Co 


SUPREME  COURT 

WATSON  P.  BENHAM,  respondent,  agt.  THE  NEW-YORK  CEN~ 
TRAL  RAILROAD  COMPANY,  appellants. 

By  §  399  of  the  Code,  the  right  to  examine  the  assignor  of  a  thing  in  action,  as 
a  witness,  is  made  to  depend  on  the  power  of  the  party  against  whom  he  is 
offered,  to  procure  the  testimony  of  the  other  party  to  the  contract. 

The  last  clause  of  that  section  requiring  notice  to  be  given  to  the  adverse  party 
of  the  intended  examination  of  the  assignor,  applies  not  exclusively  to  the  few 
cases  whtre  the  adverse  party  is  sued  en  autre  droit,  but  to  a  subject  much 
more  general  in  its  nature,  and  with  equal  reason  embraces  every  ease,  where 
that  species  of  evidence  is  to  be  resorted  to,  including  cases  in  courts  of  a  jus- 
tice of  the  peace.  \The  reported  cases  taking  this  view  of  the  subject  con- 
curred in.~\ 

The  notice  should  specify  distinctly  the  points  upon  which  it  is  intended  to  ex- 
amine the  assignor  as  a  witness. 

Erie  General  Term,  Nov.,  1854. 

MARVIN,  MULLETT,  BOWEN  and  GREENE,  Justices. 

THIS  was  an  appeal  from  a  judgment  of  the  county  court  of 
Genesee  county,  affirming  a  judgment  of  a  justice's  court  on 
appeal. 

The  action  before  the  justice  was  for  the  recovery  of  damages 
for  the  loss  or  destruction  of  sixteen  sheep,  delivered  by  the 
plaintiff  and  one  Willis  Benham  to  the  defendants,  at  South 
Byron,  to  be  carried  to  Albany  in  their  railroad  cars.  The  de- 
fendants, by  their  answer,  denied  each  and  every  allegation  of 
the  complaint.  The  action  was  tried  before  the  justice  and  a 
jury  on  the  12th  of  January,  1854.  Upon  the  trial  the  plaintiff 
offered  Willis  Benham,  who  had  assigned  his  interest  in  the 
cause  of  action  to  the  plaintiff,  as  a  witness  on  his  behalf,  on 
proving  the  giving  of  the  following  notice  to  a  director  of  the 
defendant's  company : — 
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In  Justice's  Court. 

WATSON  P.  BENHAM  agt.  THE  NEW-YORK  CENTRAL  RAILROAD 
COMPANY. 

Before  M.  W.  SHED,  Esq. 

To  the  above-named  defendants: 

Take  notice — that  on  the  trial  of  this  action,  Willis  Benham, 
the  assignor  of  his  interest  in  the  claim  against  the  above- 
named  defendants,  upon  which  this  action  is  brought,  will  be 
examined  as  a  witness  on  the  part  of  the  plaintiff,  as  to  the 
liability  of  the  above-named  defendants — and  also  generally  as 
a  witness  in  said  action. 

Signed  by  the  attorneys  for  the  plaintiff. 
Dated  Dec.  1,  1854. 

The  counsel  for  the  defendants  objected  to  the  examination 
of  Willis  Benham,  as  a  witness,  on  the  following  grounds  among 
others: — 

That  the  notice  of  his  intended  examination  did  not  specify 
what  was  expected  to  be  proved  by  the  witness  therein  men- 
tioned. 

Also,  on  the  ground  that  such  notice  did  not  specify  the 
points  upon  which  the  witness  was  intended  to  be  examined. 

The  court  overruled  these  objections  and  admitted  the  wit- 
ness, to  which  the  defendant's  counsel  excepted. 

The  witness  was  then  examined,  under  various  specific  ob- 
jections on  the  part  of  the  defendants,  to  prove  his  assignment 
to  the  plaintiff,  and  generally  to  prove  all  the  facts  tending  to 
make  out  the  plaintiff's  action  against  the  defendants.  The 
jury  found  their  verdict  for  the  plaintiff  for  $64  damages. 

This  appeal  was  argued  before  the  general  term  in  Genesee 
county,  Sept.  1854. 

E.  A.  HOPKINS,  for  appellant. 
WAKEMAN  &  BRYAN,  for  respondents. 
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By  the  court — MULLETT,  Justice.  If  the  justice  erred  in  ad- 
mitting Willis  Benham,  as  a  witness,  his  judgment  ought  not 
to  have  been  sustained  by  the  county  court. 

The  correctness  of  the  decision  of  the  justice  in  admitting 
Willis  Benham  as  a  witness  for  the  plaintiff,  depends  upon  the 
construction  to  be  given  to  the  last  sentence  of  the  399th  sec- 
tion of  the  Code,  as  amended  in  1851.  The  said  899th  section, 
after  providing  that,  when  an  assignor  of  a  thing  in  action  or 
contract  is  examined  as  a  witness,  on  behalf  of  any  person  de- 
riving title  through  or  from  him,  the  adverse  party  may  offer 
himself  as  a  witness  to  the  same  matters  in  his  own  behalf,  and 
shall  be  so  received,  proceeds  as  follows  : — 

"  But  such  assignor  shall  not  be  admitted  to  be  examined  in 
behalf  of  any  person  deriving  title  through  or  from  him  against 
an  assignee  or  an  executor,  or  administrator,  unless  the  other 
party  to  such  contract  or  thing  in  action,  whom  the  defendant 
or  plaintiff  represents,  is  living,  and  his  testimony  can  be  pro- 
cured for  such  examination  ;  nor  unless  at  least  ten  days'  notice 
of  such  intended  examination  of  the  assignor,  specifying  the 
points  upon  which  he  is  intended  to  be  examined,  shall  be 
given  in  writing  to  the  adverse  party." 

The  elliptical  construction  of  this  clause  has  led  to  some 
diversity  of  opinion  as  to  its  meaning.  By  some  it  is  claimed, 
that  the  notice  required  to  be  given  of  the  intended  examina- 
tion of  the  assignor  is  requisite  only  when  he  is  to  be  examined 
against  an  assignee,  or  an  executor,  or  administrator:  while 
others  hold  lhat  the  ten  days'  notice  is  to  be  given  in  all  cases 
where  it  is  intended  to  examine  the  assignor  of  a  chose  in  ac- 
tion in  behalf  of  a  person  deriving  title  through  or  from  him. 
Of  the  latter  opinion  was  the  supreme  court,  at  a  general  term 
in  the  fourth  district,  January,  1852,  (7  How.  Pr.  R.  p.  1,)  and 
in  July,  1853.  (8  How.  Pr.  R.  341.)  In  this  construction  of  the 
399th  section  I  fully  concur,  as  the  one  indicated  by  its  history 
and  the  object  of  its  present  provisions. 

It  appears  that  the  policy  which  has  governed  the  provisions 
of  the  Code,  in  reference  to  the  incompetency  of  witnesses  on 
the  ground  of  interest,  has  not  been  uniformly  the  same.  The 
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commissioners,  in  their  first  report  in  1848,  recommended  the 
abrogation  of  the  rule  which  excluded  the  witness  on  the  ground 
of  interest  in  the  event,  of  the  action.  (Com.  1  Rep.  246,  249.) 
The  provisions  of  the  Code,  reported  by  the  commissioners  on 
the  subject  under  consideration,  were  as  follows  : — 

"  Sec.  351.  No  person  offered  as  a  witness  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action.  But  ihis 
section  shall  not  apply  to  a  party  to  the  action,  nor  to  a  person 
for  whose  immediate  benefit  it  is  prosecuted  or  defended." 

While  the  Code  reported  by  the  commissioners  was  pending 
before  the  legislature,  the  last  clause  of  the  351st  section  was 
amended  by  adding  the  following  words :  "  Nor  to  any  assignor 
of  a  thing  in  action  assigned  for  the  purpose  of  making  him  a 
witness."  Thus  putting  such  assignor,  in  reference  to  his  com- 
petency as  a  witness,  on  a  footing  with  a  party  to  the  action, 
or  a  person  for  whose  immediate  benefit  it  is  prosecuted  or  de- 
fended. 

The  198th  and  199th  sections  of  the  Code  of  1849,  is  merely 
a  re-enactment  of  the  151st  and  152d  sections  of  the  Code  of 
1848,  as  amended  by  the  legislature  while  it  was  before  them, 
March  31,  1848. 

The  legislature  has  not  manifested  the  same  confidence  in  the 
disinterested  integrity  of  men  who  deal  in  selling  and  assigning 
the  non-negotiable  contracts,  unsettled  book  accounts,  &c.,  be- 
tween themselves  and  their  neighbors,  and  then  propose  to  es- 
tablish the  claim  of  the  assignee  by  their  own  testimony,  as  was 
proposed  by  the  commissioners  of  the  Code. 

It  seems  to  be  understood  that  the  899th  section  of  the  Code 
of  1851,  after  the  first  sentence,  wras  suggested  by  the  legisla- 
ture. (WILLARD,  J.,  7  How.  Pr.  Rep.  p.  3.)  As  the  Code  then 
stood  the  assignor  of  a  contract  could  be  admitted  as  a  witness 
to  support  the  claim  of  his  owrn  assignee,  unless  it  could  be 
proved  that  the  assignment  was  made  for  the  purpose  of  making 
him  a  witness,  and  that  he  was  interested  in  the  event  of  the 
action  :  while  the  other  party  to  the  contract,  being  a  party  to 
the  action,  and  necessarily  interested  in  the  event,  at  least  to 
the  amount  of  the  costs,  was  excluded. 
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Both  parties  to  the  original  contract  must  have  equal  knowl- 
edge of  the  fact  which  constituted  its  validity  and  conditions ; 
and  it  would  seem  that  truth  on  these  subjects  would  be  most 
likely  to  be  elicited  by  allowing  the  testimony  of  both,  if  either. 
This  appears  to  have  been  the  opinion  of  the  legislature  of  1851. 

One  object  of  the  399th  section  of  the  Code,  as  amended  in 
1851,  was  to  make  the  right  to  examine  these  quasi  parties,  or 
parties  to  the  original  contract  reciprocal,  or  not  to  allow  it  at 
all ;  therefore,  the  section  first  provides  that  "where  an  assignoi 
of  a  thing  in  action  or  contract  is  examined  as  a  witness,  in  be- 
half of  any  person  deriving  title  through  or  from  him,  the  ad- 
verse party  may  offer  himself  as  a  witness  to  the  same  matter, 
in  his  own  behalf,  and  shall  be  so  received."  This  provision 
secures  the  desired  reciprocity  where,  as  is  generally  the  case, 
the  adverse  party  to  the  action  is  a  party  to  the  original  con- 
tract. 

The  section  then  declares,  in  substance,  that  such  assignor 
shall  not  be  admitted  to  be  examined  in  behalf  of  any  person 
deriving  title  through  or  from  him,  against  an  assignee,  or  execu- 
tor, or  administrator,  unless  the  other  party  to  such  contract,  or 
thing  in  action,  who  is  represented  by  the  party  against  whom 
the  assignor  is  proposed  to  be  examined,  is  living,  and  his  tes- 
timony can  be  procured  for  such  examination;  nor  unless  ten 
days'  notice  of  such  intended  examination  of  the  assignor,  speci- 
fying the  points  upon  which  he  is  intended  to  be  examined, 
shall  be  given  in  writing  to  the  adverse  party. 

The  first  part  of  this  alternative  sentence  applies  exclusively 
to  the  few  cases  therein  mentioned;  that  is,  to  cases  where  the 
assignor  of  a  thing  in  action  is  proposed  to  be  examined,  as  a 
witness  against  an  assignee,  executor,  or  administrator.  As 
these  persons  prosecute  and  defend  in  their  representative 
character,  and  have  necessarily  no  personal  knowledge  of  the 
assigned  contract,  they  cannot,  with  propriety,  avail  themselves 
of  the  prior  provisions  of  the  section,  by  offering  themselves  as 
witnesses  in  their  own  behalf. 

The  right  to  examine  the  assignor,  is,  therefore,  made  to  de- 
pend on  the  power  of  the  party  against  whom  he  is  offered  as 
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a  witness,  to  procure  the  testimony  of  the  other  party  to  the 
contract.  In  this  way  something  like  the  desired  reciprocity 
is  provided  for  in  these  cases. 

The  last  clause  of  the  section,  requiring  notice  to  be  given 
to  the  adverse  party  of  the  intended  examination  of  an  assignor 
of  a  contract  or  thing  in  action,  as  a  witness  in  behalf  of  a  per- 
son deriving  title  from  him,  relates  to  a  subject  much  more  gen- 
eral in  its  nature,  and,  with  equal  reason,  embraces  every  case 
where  that  species  of  evidence  is  to  be  resorted  to.  There  is 
nothing  in  the  nature  of  the  proceedings  which  gives  notice 
that  the  assignor  is  to  be  examined  as  a  witness,  and  yet  the 
adverse  party  has  important  rights  depending  on  that  fact.  He 
must  be  prepared  to  meet  such  evidence  in  all  cases,  or,  good 
faith  requires  that  he  should  have  notice  when  to  expect  it. 

This  last  clause  of  the  399th  section  of  the  Code  of  IttSl, 
provides  for  this  notice  in  all  cases.  If  such  a  notice  was 
necessary  in  the  case  under  consideration,  there  can  hardly  be 
a  serious  pretence  that  the  one  which  was  given  was  a  com- 
pliance with  the  statute.  It  is  quite  as  indefinite  as  the  notice 
in  the  case  of  Falon  agt.  Keese.  (8  How.  Pr.  Rep.  341.) 

On  the  whole,  I  am  of  the  opinion  that  the  notice  required 
by  the  statute  was  necessary,  and  that  the  one  given  was  not 
sufficient  to  authorize  the  examination  of  Willis  Benham  as  a 
witness;  and  that  the  judgment  of  the  justice,  on  that  subject, 
was  erroneous,  and  ought  to  have  been  reversed  by  the  county 
court. 

The  judgment  appealed  from  must,  therefore,  be  reversed.* 

*  NOTK.  It  will  be  seen  that  this  decision  was  made  in  1854,  although  the 
opinion  has  recently  been  received  for  publication.  As  presenting  one  side 
of  this  mooted  question,  arid  a  decision  made  at  general  term,  it  will  be  con- 
sidered important.  This  opinion,  like  all  others  upon  important  questions  which 
leave  the  hands  of  this  venerable  judge,  will  be  found  to  be  well  considered  and 
cloeely  reasoned. — UEPORTER. 
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SUPREME  COURT. 

FREEMAN  CLARK  agt.  THE  CITY  OF  ROCHESTER. 

Municipal  corporations  have  no  power  to  subscribe  for,  or  to  hold  stocks  in 
railroads,  or  other  private  corporations;  or  to  issue  their  bonds  in  payment 
for  such  stocks. 

The  legislature  have  no  power,  under  the  constitution,  to  delegate  this  authority 
to  municipal  corporations.  The  legislature  cannot  do  that  by  a  local  and  sub- 
ordinate legislative  body,  deriving  all  their  powers  from  it,  which  it  could  not 
do  directly  by  its  own  proper  legislative  enactment.  [This  important  con- 
stitutional question,  involving  the  power  of  taxation,  is  very  fully  and  ably 
discussed  in  the  following  opinion."] 

Monroe  Circuit,  November,  1856. 

THE  plaintiff  brings  this  action  to  recover  the  money  paid 
upon  a  contract  between  the  parties,  bearing  date  March  2, 
1853,  in  respect  to  three  hundred  thousand  dollars  of  the  capi- 
tal stock  of  the  Genesee  Valley  Railroad  Company,  for  which 
the  defendants,  in  their  corporate  capacity,  had  become  sub- 
scribers under  the  provisions  of  Chapter  389  of  the  Laws  of 
1851,  and  in  part  payment  for  which  they  had  issued  and  sold 
the  bonds  of  the  city  to  the  amount  of  one  hundred  thousand 
dollars. 

By  the  agreement  between  the  parties,  the  plaintiff  agreed 
to  purchase  of  the  defendants  the  stock  subscribed  for  by  them, 
and  to  pay  for  the  same  at  the.  times  and  in  the  manner  par- 
ticularly specified ;  and  the  defendants  agreed  to  issue  the  city 
bonds  for  the  remaining  two  hundred  thousand  dollars,  and  de- 
liver the  same  to  the  plaintiff  from  time  to  time,  as  provided  for 
by  the  contract. 

The  plaintiff  has  paid  to  the  city,  at  different  times,  in  part 
performance  of  the  contract  on  his  part,  the  aggregate  sum  of 
forty- one  thousand  seven  hundred  and  forty  dollars,  and  has 
received  on  the  premiums  of  the  bonds  sold  by  the  city,  and 
which,  in  pursuance  of  the  terms  of  the  agreement,  were  paid 
to  the  plaintiff,  and,  by  way  of  interest  paid  by  the  railroad 
company  upon  the  payments  made  by  the  city  upon  their  sub- 
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scription,  the    sum  of  twenty-six  thousand  five  hundred  and 
forty-one  dollars  and  eighty-seven  cents. 

S.  MATTHEWS,  for  plaintiff. 

E.  GRIFFIN  &  0.  HASTINGS,  for  defendants. 

W.  F.  ALLEN,  Justice.  The  plaintiff  bases  his  claim  to  re- 
cover in  this  action  in  the  want  of  power  in  the  city  of  Roches- 
ter to  become  a  subscriber  to,  or  holder  of  the  capital  stock  of 
the  Genesee  Valley  Railroad  Company,  or  to  issue  the  bonds 
of  the  city  for  the  purposes  mentioned  in  the  agreement  of  the 
parties,  claiming  that  the  law  under  which  the  defendants  have 
assumed  to  act  in  the  premises,  is  unconstitutional  and  void. 
The  provisions  of  the  statute,  under  which  the  authority  was 
assumed  by  the  defendants,  make  a  part  of  an  act  amending  the 
act  to  amend  and  consolidate  the  several  acts  relating  to  the 
city  of  Rochester.  (Chap.  389  of  Laws  0/1851.) 

Sections  285  to  292  of  that  act,  inclusive,  provide  for  the 
borrowing,  by  the  common  council,  on  the  faith  and  credit  of 
the  city,  of  $300,000)  and  the  execution  of  bonds  therefor,  un- 
der their  corporate  seal,  and  the  investment  of  the  money  thus 
raised  in  the  stock  of  the  Genesee  Valley  Railroad  Company, 
by  a  subscription  to,  or  a  purchase  of  such  stock,  and  for  the 
holding,  management  and  disposal  of  the  stock,  the  receipt  of 
the  dividends  and  the  collection  by  tax  upon  the  real  and  per- 
sonal estate  of  the  city,  of  any  sums  necessary  to  defray  the 
interest  upon  the  bonds  after  the  application  of  the  dividends 
to  that  purpose.  By  §  291,  it  is  declared  that  the  sections  con- 
ferring this  power  upon  the  common  council,  and  prescribing 
the  mode  of  its  execution — (285-291) — should  not  take  effect 
until  they  should  have  been  submitted  to  the  electors  of  the 
city,  at  an  election  to  be  held  as  in  the  act  prescribed. 

A  city,  as  a  public  municipal  corporation,  organized  for  po- 
litical and  governmental  purposes,  is  in  many  respects  subject 
to  different  rules  from  those  which  are  applicable  to  mere  pri- 
vate corporations.  The  binding  force  of  the  organic  law  upon 
corporators  does  not  depend  at  all  upon  their  assent  to  its  terms, 
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nnd  there  is  nothing  in  the  charter  or  act  of  organization,  hav- 
ing the  effect  of  a  contract  between  the  state  and  the  body  cor- 
porate thus  formed.  City  governments  are  said  to  be  imperia 
in  imperio;  they  are  auxiliaries  to  the  government,  having  the 
privilege  of  managing  their  own  local  interests,  under  the  au- 
thority and  protection  of  the  state. 

The  city  authorities,  representing  the  people  secondarily  to 
the  legislature,  can  only  be  invested  with  that  power  over  the 
property  of  the  individual  citizen,  which  the  people  primarily, 
or  the  legislature  as  the  representatives  of  all  the  people,  orig- 
inally possessed. 

In  other  words,  while  private  corporations  may  be  formed  for 
any  and  all  lawful  purposes,  the  corporations,  by  accepting  of 
the  charter,  assenting  to  and  becoming  bound  by  its  terms,  and 
the  sovereign,  as  well  as  the  corporators,  being  bound  by  the 
contract  thus  expressed,  a  municipal  corporation  can  only  be 
formed  for  political  purposes,  and  invested  with  such  powers 
as  are  necessary  or  incidental  to  the  purposes  of  a  local  govern- 
ment. The  sovereign  power  by  which  the  corporation  is  cre- 
ated, may  repeal,  alter,  or  modify  the  charter.  The  powers 
conferred  are  mere  municipal  regulations,  subject  to  the  abso- 
lute control  of  the  government,  with  the  qualification  that  the 
power  delegated  to  the  subordinate  legislature  cannot  exceed 
that  possessed  by  the  legislature  from  which  the  power  is  im- 
mediately derived. 

The  legislature  of  the  state  cannot  do  that  by  a  local  and 
subordinate  legislative  body,  deriving  all  their  powers  from  it, 
which  it  could  not  do  directly  by  its  own  proper  legislative  en- 
actment. The  legislative  power  of  the  state  is  vested  in  the 
senate  and  assembly.  This  power  is  not  defined  by  the  con- 
stitution ;  but  constant  restrictions  and  limitations  upon  its  ex- 
ercise are  imposed  by  it,  and  subject  to  the  restrictions  and 
limitations  of  that  instrument,  the  power  of  the  legislature,  act- 
ing in  the  place  of  and  representing  the  people,  is  ample  to  do 
all  the  people  could  rightfully  do.  The  restrictions  are  either 
imposed  in  express  terms,  or  are  the  result  of  a  necessary  im- 
plication from  the  language  employed,  or  the  powers  expressly 
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conferred.  For  example,  the  constitution  by  authorizing  the 
appropriation  of  private  property  to  public  use — and  in  a  single 
instance  for  a  private  use — impliedly  declares  that  for  any  other 
purpose  private  property  shall  not  be  taken.  (Per  SAVAGE,  Ch. 
J.,  In  the  matter  of  Albany-street,  11  W.  Rep.  149.) 

The  constitution  has  been  denominated  the  commission  of 
the  legislature,  within  the  pale  of  which  they  must  act;  and 
one  great  utility  of  constitutions,  in  a  government  like  ours, 
consists  in  defining  with  some  accuracy  the  boundaries  within 
which  the  powers  of  the  several  departments  of  the  government 
are  limited,  and  the  protection  thus  afforded  to  the  individual 
citizen  against  the  encroachment  of  delegated  power — which  is 
said  to  be  always  aggressive. 

There  is  no  provision  in  the  constitution  of  this  state,  in 
terms,  prohibiting  the  legislature  from  compelling  the  citizen, 
either  individually  or  in  communities,  against  their  will,  to  be- 
come shareholders  in  companies  formed  for  the  construction  of 
canals,  railroads,  manufacturing,  commercial,  or  other  purposes, 
or  denying  to  the  legislature  the  right  to  judge  for  the  citizen 
what  investments  of  capital  shall  be  made  by  him,  or  in  what 
business  he  shall  embark,  either  with  a  view  to  a  profitable  re- 
turn, or  to  the  benefit  of  his  property  at  large,  or  the  greater 
benefit  of  the  public;  neither  is  such  power  conferred — and  its 
assumption  is  adverse  to  the  spirit  of  the  whole  instrument,  and 
inconsistent  with  the  just  rights  of  the  people. 

No  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law  ;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation;  and  but  one  case  is 
recognized  as  a  fit  case  for  the  taking  of  private  property  for 
private  purposes,  and  that  is  the  case  of  a  necessary  private 
road — which  being  expressly  provided  for,  according  to  well 
established  rules  of  construction,  excludes  every  other  case. 
(Art.  1,  §§  6,  7.) 

The  credit  of  the  state  shall  not,  in  any  manner,  be  given  or 
loaned  to,  or  in  aid  of,  any  individual,  association,  or  corpora- 
tion ;  (Art.  7,  §  9 ;)  and  an  effort  was  made,  by  §  12  of  the 
same  article,  to  restrict  the  power  of  the  legislature  to  contract 
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debts,  by  or  on  behalf  of  the  state,  even  for  the  legitimate  pub- 
lic purposes.  That  the  effort  has  not  proved  successful  does 
not  detract  from  the  force  of  the  provision,  as  evidences  of  the 
intent  of  its  framers. 

And  §§  18  and  14  are  designed  to  induce  caution  in  the  im- 
position of  taxes  by  the  legislature. 

It  is  also  enjoined  upon  the  legislature  to  provide  for  the  or- 
ganization of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money  and  con- 
tracting debts,  and  loaning  their  credit  so  as  to  prevent  abuses 
in  assessments,  and  in  contracting  debts  by  such  municipal  cor- 
porations. (Jirt.  8,  §  9.) 

These  several  provisions,  brought  together,  tend  to  show  the 
general  scope  and  design  of  the  instrument,  and  the  intent  of 
its  framers,  and  thus  throw  some  light  upon  particular  provisions 
bearing  more  directly  upon  the  question  before  me,  and  aid  in 
their  construction;  at  least  they  show  that  it  was  no  part  of 
the  design  of  its  framers  to  confer  any  enlarged  or  doubtful 
powers  upon  the  state  or  municipal  legislatures  over  the  prop- 
erty of  the  citizen. 

The  property  of  the  citizen  is,  to  some  extent,  in  the  power 
and  at  the  disposal  of  the  government.  Its  use  may,  to  some 
extent,  be  regulated.  It  may  be  forfeited  for  crime ;  it  may 
be  condemned,  by  appropriate  process,  as  injurious  to  the 
health  or  morals  of  the  public,  or  1o  the  well-being  and  safety  of 
the  state  ;  it  is  liable  to  be  taken  for  public  purposes,  upon  just 
compensation  made  ;  and  it  is  liable  to  taxation  and  assessment 
for  the  general  purposes  of  the  government,  or  for  local  bene- 
fits and  improvements.  But  the  citizen  does  not  hold  his  prop- 
erty by  so  slight  a  tenure  that  it  can  be  taken  from  him  by  the 
legislature  for  any  and  all  purposes,  either  under  the  guise  and 
form  of  taxation,  or  color  and  pretence  of  exercising  any  of  the 
other  recognized  powers  of  the  government.  All  power  in  the 
legislature  over  the  property  of  the  citizen,  is  derived  from  the 
people,  and  is  either  expressly  conferred  by  the  terms  of  the 
constitution  or  impliedly  granted,  as  incidental  to  some  power 
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expressly  given,  or  results  from  the  necessities  of  government, 
and  exists  as  an  incident  to  government. 

I  know  of  but  two  ways  in  which,  except  by  process  of  law, 
the  property  of  an  individual  may,  without  his  consent,  be 
taken  from  him,  or  in  any  way  encumbered.  The  one  is  in 
virtue  of  the  right  of  eminent  domain,  for  which  provision  is 
made  by  the  constitution,  and  the  other  is  by  taxation,  the  right 
of  which  is  necessarily  inherent  in  the  government.  The  citi- 
zen is  protected  against  any  other  attempt  upon  his  property 
by  the  declaration,  that  he  shall  not  be  deprived  of  it  except 
by  due  process  of  law. 

The  proceedings  of  the  common  council  of  the  city  of  Ro- 
chester, by  which  they  have  undertaken  to  bind  the  corpora- 
tion, and  to  this  extent  burden  and  encumber  the  taxable  prop- 
erty of  the  city,  for  the  payment  of  $300,000,  in  return  for  a 
like  amount  of  capital  stock  of  a  railroad  company,  is  not  an 
attempt  to  take  property  by  due  process  of  law,  which  imports 
a  suit  instituted  and  conducted  according  to  the  present  forms. 
(Taylor  agt.  Porter,  4  HiWs  Rep.  140.)  Neither  is  it,  nor  is 
it  claimed  to  be,  an  attempt  to  exercise  the  right  of  eminent 
domain,  the  power  to  exercise  which  may  be  delegated  by  the 
legislature  to  a  municipal  corporation,  to  be  exercised  within 
the  territorial  limits  of  the  city  or  village. 

The  right  of  eminent  domain  operates  upon  an  individual — 
the  right  of  taxation  upon  a  community,  or  a  class  of  persons 
in  a  community.  (People  agt.  Brooklyn^  4  Com.  Rep.  419.) 

The  authority  of  the  legislature  to  confer  upon  the  common 
council  the  power  to  purchase  or  subscribe  to  the  capital  stock 
of  the  Genesee  Valley  Railroad  Company,  and  to  borrow  money 
upon  the  corporate  bonds  of  the  city  to  pay  for  the  same,  if  it 
exists,  must  rest  for  its  foundation  upon  the  right  of  taxation, 
which  is  a  right  existing  of  necessity. 

Although  the  projectors  of  the  law,  and  those  who  favored 
its  sanction  by  the  electors  of  the  city  of  Rochester,  may  not 
have  supposed  that  the  act  of  subscription  to,  or  the  purchase 
of  the  stock  of  the  company,  and  the  payment  therefor  in  the 
bonds  of  the  city,  would  result  in  any  actual  burden  to  the  tax- 
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payers;  and  although  it  is  possible  that  in  no  event  would  loss 
or  harm  come  to  the  city,  and  that  property  holders  will  realize 
all  the  benefits,  direct  and  indirect,  which  were  anticipated 
from  the  construction  of  the  road,  and  the  stock  received  will 
redeem  the  bonds  of  the  city,  and  in  the  meantime,  by  dividends 
of  its  earnings,  meet  the  interest  as  it  accrues ;  it  must  never- 
theless be  treated  for  all  purposes  as  a  burden  to  the  amount 
of  the  bonds  and  the  accumulating  interest,  imposed  by  the 
sovereign  power  upon  the  taxable  property  of  the  city ;  and 
whether  payable  by  tax  to  be  raised  this  year  or  in  1873,  is  im- 
material, so  far  as  any  principle  is  involved  on  the  question  of 
authority. 

If  the  legislature,  or  the  common  council,  acting  under  its  au- 
thority, had  the  right  to  charge  the  taxable  inhabitants  and 
property  of  the  city  with  the  payment  of  this  large  amount  in 
1873,  they  had  the  right,  and  a  better  and  clearer  right,  to  re- 
quire its  payment  in  1856,  or  by  tax  to  be  levied  at  once  upon 
their  own  property,  rather  than  that  of  posterity,  who  have  no 
voice  in  the  matter :  for  the  power  being  conceded,  there  is  no 
jurisdiction  vested  anywhere  to  control  or  regulate  its  exercise. 
In  matters  within  its  jurisdiction,  the  legislature  is  supreme, 
It  cannot  be  controlled  as  to  the  amount  of  taxes,  where  it  may 
lawfully  impose  any,  or  the  mode,  manner,  or  time  of  their 
collection. 

The  act  contemplates  a  deficiency  of  dividends  to  meet  the 
accruing   interest,  and  therefore  provides  that  the  deficiency 
shall  be  met  by  a  tax  upon  the  property  of  the  city  ;  and  it  also 
contemplates  a  possible  sale  of  the  stock  belowT  par,  and  in  that 
event  the  necessary  result  would  be  n  tnx  to  redeem  the  bonds 
to  the  amount  of  the  deficiency.     But  it  is  sufficient  for  the  pur- 
poses of  this  case,  that  the  burden  is  imposed  upon  the  prop- 
erty of  the  city  by  the  execution  of  the  corporate  bonds,  which, 
if  the  law  is  valid,  may  be  enforced  against  the  city  by  tax. 
Could,  then,  the  legislature  of  the  state,  directly  by  act  of  its 
own,  or  indirectly  by  act  of  the  common  council,  proceeding  in 
subordination  to,  and  by  authority  of  the  legislature,  have  im- 
posed a  tax  of  $300,000  upon  the  taxable  property  of  the  city. 


NEW-YORK  PRACTICE  REPORTS.  21 1 

Clark  agt.  The  City  of  Rochester. 

to  DC  paid,  when  collected,  to  tbe  Genesee  Valley  Railroad 
Company,  or  any  holder  of  its  stock,  whether  named  in  the  act 
or  not,  upon  the  transfer  to  the  city  authorities  of  that  amount 
of  the  stock  of  that  road? 

It  is  clearly  a  question  as  to  the  right  of  taxation,  and  not  of 
eminent  domain.  Judge  RUGGLES,  in  The  People  agt.  Brooklyn, 
says,  that  "  money  cannot  be  exacted  by  the  government  by 
right  of  eminent  domain,  excepting  perhaps  for  the  direct  use 
of  the  state  at  large,  and  when  the  state  at  large  is  to  make 
compensation."  "  The  framers  of  the  constitution  could  not 
have  intended  to  delegate  to  municipal  corporations  the  right 
of  taking  money  under  this  power,  because  it  is  entirely  un^ 
necessary." 

Taxation  is  an  incident  to  sovereignty,  and  by  it  the  public 
burdens  are  apportioned  among  those  who  ought,  in  the  judg- 
ment of  the  legislature,  to  bear  them;  and  it  is  said  by  Chief 
Justice  MARSHALL,  in  M'Cullock  agt.  Maryland,  (4  Wheaton's 
Rep.  316,)  ;'  that  as  the  exigencies  of  the  government  cannot 
be  limited,  the  people  of  a  state  impose  no  limits  to  the  exer- 
cise of  this  right  of  taxation."  And  the  same  doctrine  is  as- 
serted, in  substance,  by  the  same  judge,  in  The  Providence  Bank 
agt»  Billings,  (4  Peters'  Rep.  514.)  Both  cases,  however,  as- 
sume that  taxes  are  only  to  be  imposed  to  meet  the  exigencies 
of  the  state  for  the  discharge  of  the  public  burdens,  and  that  it 
is  only  those  burdens  in  the  apportionment  and  levying  of  which 
the  legislature  of  a  state  is  supreme,  or  in  regard  to  which  they 
have  any  authority. 

Judge  RUGGLES,  in  the  case  before  cited,  says,  "Taxation 
exacts  money  or  services  from  individuals,  as  and  for  their  re- 
spective shares  of  contribution  to  any  public  burden." 

In  The  State  Bank  of  Ohio  agt.  Knoop,  (16  How.  Rep.  369,) 
M'LEAN,  Justice,  in  pronouncing  the  judgment  of  the  court, 
says,  "  The  power  of  taxation  has  been  compared  to  that  of 
eminent  domain,  and  it  is  said,  as  regards  the  question  before 
us,  they  are  substantially  the  same.  These  powers  exist  in 
the  same  sovereignly,  but  their  exercise  involves  different 
principles.  Property  maybe  appropriated  for  public  purposes 
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but  it  must  be  paid  for.  Taxes  are  assessed  on  property  fctf 
the  support  of  the  government,  under  a  legislative  act." 

Whenever  a  tax  is  imposed  by  the  sovereign  power  of  the 
state,  it  will  be  assumed,  unless  the  contrary  clearly  appear  by 
the  act  itself,  that  an  exigency  or  necessity  existed,  and  that  it 
is  as  for  a  part  of  the  public  burden  proper  j-  and  if  in  any  case 
a  law  of  the  state,  imposing  a  general  tax,  should  be  held  in- 
valid for  want  of  jurisdiction,  it  must  be  palpable  that  the  public 
are  not  in  any  manner  interested  in  it,  as  would  be  the  case  of 
a  law  directing  a  tax  to  be  levied  and  the  avails  given  to  a  par- 
ticular individual,  or  appropriated  to  some  admitted  private 
purpose,  in  which  the  public  had  no  concern,  and  from  which 
they  could  derive  no  benefit.  That  the  right  of  taxation  for 
such  a  purpose  is  among  the  reserved  rights  of  the  people  over 
the  property  of  the  state,  or  among  the  inherent  powers  of  the 
government,  I  am  not  prepared  to  believe, 

The  legislature  may,  in  legislating  for  a  particular  locality, 
regulate  the  burdens  and  expenses  of  its  government,  and 
make  the  property  of  the  locality  to  bear  all  the  burdens  and 
expenses  incident  to  its  government.  This  power  may  be  del- 
egated to  a  local  legislature,  as  the  common  council  of  a  city: 
but  the  local  burdens  to  be  borne  must,  I  think,  be  confined  to 
the  expenses  incident  to  the  locality,  and  the  particular  com- 
munity sought  to  be  taxed. 

The  city  of  Rochester  could  not  properly  be  taxed  for  the 
support  of  the  local  government  of  the  city  of  Auburn.  The 
legislature  might  provide  by  law  a  proper  police  for  the  city, 
make  all  necessary  sanitary  regulations,  cause  all  necessary 
streets  to  be  laid  out,  opened  and  worked,  and  all  local  im- 
provements to  be  made,  and  do  whatever  else  within  the  lo- 
cality they  should  deem  proper  for  the  good  government  of  the 
community,  and  assess  the  expenses,  as  a  part  of  the  public  bur- 
den, upon  the  community  for  whose  benefit  the  expenses  should 
be  incurred  ;  or  such  part  of  the  community  as  they  should  think 
ought,  by  reason  of  particular  benefits,  to  be  charged  ;  and  this 
power  may  be  delegated  to  the  common  council  of  a  city  for  the 
locality  embraced  within  its  boundaries. 
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But  the  jurisdiction  of  the  substituted  legislature  is  strictly 
local,  and  the  burdens  which  they  are  authorized  to  impose  upon 
the  constituent  body,  must  be  directly  incidental  to  their  govern- 
ment, and  be  strictly  such  as  concern  them  as  a  community, 
bound  together  by  their  charier  for  municipal  purposes.  A 
city,  or  other  locality,  may  be  taxed  by  reason  of  local  benefits 
for  a  public  work,  beyond  what  the  residue  of  the  state  is  taxed 
for  the  same  object.  (Thomas  agt.  Leland,  24  W.  Rep.  65.)  The 
entire  work  is  a  public  work,  and  its  cost  a  public  burden,  in 
the  apportionment  of  which  the  legislature  have  a  discretion 
which  cannot  be  controlled. 

This  does  not  prove  that  every  project  requiring  the  expend- 
iture of  money  is  a  public  burden,  the  proper  subject  of  a  tax, 
because  the  legislature,  state,  or  local,  so  elect  to  name  it; 
and  it  by  no  means  follows  that  they  can  be  taxed  for  the 
benefit  of  a  private  corporation,  although  the  work  undertaken 
by  it  is  so  far  public  that  it  will  be  considered  as  representing 
the  state  in  the  exercise  of  the  right  of  eminent  domain  in  the 
entering  upon  and  taking  property  necessary  to  its  construction. 
A  bill  appropriating  the  public  moneys,  or  property,  to  the  use 
of  such  a  corporation.,  would  require  a  two-third  vote  of  the 
legislature — as  an  appropriation  of  the  public  moneys,  &c.,  to 
a  private  purpose.  (Constitution,  Art.  1,  §  9 ;  Smith  on  Stat- 
utes, 4rc.,  418,  and  §  29.) 

But  the  acts  of  the  legislature  and  common  council  involved 
in  this  action,  do  not  profess  to  impose  a  tax,  or  to  provide  for 
a  tax  in  futuro,  either  absolutely  or  upon  any  contingency,  in 
aid  of  the  construction  of  any  work,  public  or  private.  They 
simply  provide  for  a  certain  number  of  shares  of  the  capital 
stock  of  a  private  corporation,  in  virtue  of  which  the  city  is  to 
become  a  shareholder,  with  all  the  rights,  privileges  and  lia- 
bilities of  other  shareholders. 

The  building  of  the  road  contemplated  may  or  may  not  be  of 
great  incidental  advantage  to  the  city  of  Rochester,  and  greatly 
appreciate  the  value  of  real  property  within  its  limits;  but,  this 
being  conceded,  it  will  be  difficult  to  prove  that  the  purchase 
of  the  stock  in  the  company  is  within  the  legitimate  power  of 
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the  legislature,  or  the  common  council,  or  that  its  cost  is  among; 
the  burdens  which  can  be  the  proper  subject  of  taxation. 

The  building  of  manufactories,  the  establishment  of  large 
commercial  houses,  and  extensive  business  and  commercial 
operations,  and  the  building  and  sailing  of  vessels,  may  be  each 
and  all  essential  to  the  prosperity  of  a  city,  and  may  all  be  ac- 
complished by  incorporated  or  unincorporated  associations,  or- 
ganized for  the  purpose ;  but  it  has  not,  that  I  am  aware  of, 
been  supposed  that  a  city  could  properly  become  a  partner  or 
stockholder  in  any  such  association,  and  levy,  by  tax  upon  the 
property  of  the  city,  the  necessary  contributions  for  the  pur- 
pose. If  so,  then  a  city  can,  by  act  of  the  legislature,  become 
one  vast  railroad,  manufacturing,  or  commercial  corporation — 
or,  if  thought  best,  a  banking  association.  If  individuals  choose 
to  invest  their  property  or  credit  in  enterprises  of  that  charac- 
ter, they  may  do  so,  and  no  law  will  be  invoked  to  prohibit  it  j 
but  the  option  whether  to  embark  in  them  or  not  should  be, 
and  I  think  is,  with  the  individual  citizen,  and  not  with  his 
representatives  in  the  city  or  state  government.  It  is  not  ne- 
cessary to  say  that  municipal  corporations  may  not,  in  any  case, 
exercise  a  special  franchise,  vested  in  them  by  the  legislature 
with  a  view  to  the  increase  of  their  revenue,  an  enhancement 
of  the  public  property,  or  a  diminution  of  the  necessary  public 
expenditures. 

The  right  of  taxation,  however,  can  only  be  exercised  either 
by  the  legislature  or  the  municipal  corporation,  in  respect  to 
the  proper  public  burdens  incident  to  the  city  government  and 
the  exercise  of  the  political  powers;  for  as  to  such  only  does 
the  necessity  of  taxation  exist,  and  not  to  enable  the  city  gov- 
ernment to  become  traders,  merchants,  bankers,  shipowners, 
manufacturers,  or  shareholders,  or  partners  in  business  associa- 
tions, incorporated  or  unincorporated. 

And  a  special  franchise  thus  to  deal  with  the  property  of  the 
citizen  cannot  rightly  be  exercised  by  the  government,  or  muni- 
cipal corporations  formed  under  it. 

To  become  dealers  in  slocks  of  private  corporations,  with  a 
view  to  profit,  or  stockholders  with  a  view  to  future  revenue, 
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is  not  one  of  the  incidents  of  a  city  government,  to  accomplish 
which  they  may  tax  the  property  within  the  city  limits. 

In  the  nature  of  things,  there  can  be  no  necessity  for  the  ex- 
ercise of  such  a  power;  and  as  the  right  of  taxation  rests  upon 
the  necessities  of  the  case,  the  power  cannot  exist.  That  the 
work  contemplated  by  the  private  corporation  may,  and  proba- 
bly will,  prove  beneficial  to  the  interests  of  the  city,  does  not 
vary  the  question.  The  purchase  of  the  stock  by  the  city  may 
or  may  not  be  essential  to  enable  the  corporation  to  perform  its 
contract.  It  is  enough  that  the  city  does  not  undertake  the 
work,  but  merely  become  stock-dealers ;  and  they  are  not  even 
bound  to  aid  the  company  by  subscribing  to  the  stock :  they 
may  go  into  the  market  and  buy  it  of  the  stockholders. 

The  work  is  in  no  way,  and  by  no  act  recognized  or  treated 
as  a  public  work,  to  be  done  by  and  at  the  expense,  and  for  the 
benefit  of  the  city,  and  as  one  of  the  legitimate  duties  resting 
on  the  city  government.  The  decision  of  this  question  might, 
I  think,  very  properly  be  rested,  in  the  absence  of  any  express 
power  conferred  by  the  people  in  the  constitution,  and  aside 
from  any  of  the  prohibitory  and  restraining  clauses  in  that  in- 
strument, upon  the  absolute  want  of  power,  in  municipal  cor- 
porations, to  burden  or  tax  the  property  of  the  citizen  for  the 
purpose  named,  and  the  want  of  jurisdiction  in  the  state,  by 
legislation  to  confer  the  right.  But  the  prohibitions  of  the  con- 
stitution are,  I  think,  ample  to  protect  the  citizen  against  taxes 
and  burdens  of  this  nature. 

Without  referring  more  particularly  now  to  the  several  pro- 
visions of  the  constitution,  in  restraint  of  the  power  of  the  legis- 
lature over  the  property  and  credit  of  the  whole  state,  and  which 
would  seem,  in  their  spirit,  to  prohibit  the  granting  of  a  power 
to  a  local  government,  in  respect  to  the  property  and  credit  of 
a  local  community,  which  is  expressly  denied  to  the  state  gov- 
ernment in  respect  to  the  entire  public,  I  will  simply  refer  to 
a  provision  which  I  think  expressly  forbids  the  legislature  to 
grant  the  power  which  the  act  in  question  assumes  to  confer 
upon  the  common  council  of  Rochester.  The  ninth  section  of 
article  eight  was  designed  for  the  protection  of  the  tax-payers 
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in  cities  and  villages  against  unwise  and  inexpedient  taxation, 
for  purposes  within  the  scope  of  the  ordinary  municipal  legis- 
lature, and  imposes  a  duty  upon  the  legislature  in  respect  to  it. 
This  duty,  so  far  as  positive  duty  is  enjoined,  it  is  true,  is 
one  of  imperfect  obligation,  and  may  not  be  enforced,  and  that 
it  has  been  so  esteemed  by  the  legislature,  upon  whom  it  was 
designed  to  act,  is  quite  clear,  from  an  inspection  of  the  ses- 
sion laws  of  the  slate  from  1846  to  the  present  time. 

But  of  the  propriety  of  restricting  the  power  of  cities  in  the 
exercise  of  their  proper  functions,  in  the  respects  named  in  this 
section,  the  legislature  must,  of  necessity,  be  the  exclusive 
judges ;  and  it  must  be  assumed  by  the  other  departments  of 
the  government,  that  what  they  have  done,  or  omitted  to  do,  in 
this  direction,  has  been  for  good  and  sufficient  reasons,  and  in 
the  exercise  of  a  sound  discretion. 

But  the  section  has  a  wider  scope ;  and  in  the  duty  enjoined 
to  restrict  the  power  of  the  municipal  legislatures  to  tax  the 
property,  or  loan  the  credit  of  cities  and  villages,  there  is,  by  a 
very  plain  and  necessary  implication,  an  absolute  prohibition  to 
enlarge  their  powers.  A  discretion  is  vested  in  the  legislature 
as  to  the  restriction,  but  none  whatever  in  regard  to  the  grant- 
ing of  new  and  enlarged  powers  in  respect  to  taxation,  and  the 
creation  of  debts. 

The  power  to  tax  property  in  aid  of  a  private  corporation,  or 
for  the  purchase  of  its  stock,  is  not  among  the  ordinary  powers 
of  a  municipal  and  local  government,  and  required  special  legis- 
lation to  confer  it ;  and  this  special  legislation,  I  think,  is  clearly 
prohibited  by  the  constitution. 

Without  this  effect,  the  provision  is  but  an  expression  of 
opinion,  a  recommendation  to  the  legislature,  to  which  heed 
may  or  may  not  be  given,  and  to  give  it  significance,  and  any 
effect  as  a  part  of  the  fundamental  law  of  the  land,  it  must  be 
construed  as  an  absolute  restriction  upon  the  powers  of  the 
legislature,  in  conferring  powers  upon  municipal  corporations. 
This  is  its  spirit  and  intent,  and  it  must  have  this  effect,  or  it 
has  no  practical  force.  There  was  an  attempt  to  amend  the 
provision,  so  as  to  save,  by  implication,  debts  before  contracted 
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by  cities  and  villages,  but  the  amendment  was  negatived,  and 
the  section  was  adopted,  with  only  two  dissenting  votes,  as  it 
was  introduced,  and  without  amendment.  (Debates  of  Conven- 
tion, Argus  ed.  829.) 

In  the  judgment  of  the  convention,  municipal  corporations, 
in  the  exercise  of  their  ordinary  political  functions,  needed 
legislative  restraint ;  and  that  their  powers  to  tax  the  property, 
or  charge  the  city  with  a  debt,  could  not,  with  a  due  regard  to 
the  rights  of  its  property-holders  and  citizens,  be  enlarged,  and 
in  this  section  they  have  in  substance  and  effect  so  said,  and  by 
it  the  legislative  power  of  the  state  is  restricted  and  limited ; 
and  as  the  act.  in  question  is  in  contravention  of  this  provision 
of  the  constitution,  it  is  void. 

Again:  within  the  principle  settled  by  the  court  of  appeals 
in  Barto  agt.  Himrod,  (4  Seld.  Rep.  483,)  the  act  of  the  legis- 
lature, under  which  the  defendants  assumed  to  act,  is  unconsti- 
tutional and  void,  for  the  reason  that  the  fact  of  its  becoming  a 
law  was  made  to  depend  upon  the  result  of  a  popular  vote. 
The  authority  to  incorporate  cities  and  villages,  to  prescribe 
their  boundaries  and  define  their  powers,  and  the  mode  and 
manner  of  their  execution,  is  devolved  upon  the  legislature; 
and  they  cannot  delegate  this  power,  or  devolve  the  duty  upon 
any  other  body.  I  am  unable  to  distinguish  this  case  from  that 
cited. 

To  what  extent  the  sovereign  power  of  the  state  was  to  be 
delegated  to,  and  vested  in  the  common  council  of  the  city — 
in  what  cases,  and  to  what  extent  they  should  possess  the 
power  to  charge  the  taxable  property  of  the  city  by  immediate 
taxation,  or  by  contracting  debts  to  be  paid  in  the  future,  and 
what  in  all  respects  should  be  the  extent  of  the  discretion  and 
power  of  the  council,  as  the  local  legislature  for  the  territory 
embraced  within  the  boundaries  of  the  city,  should  have  been 
definitely  settled  by  the  legislature,  as  peculiarly  within  their 
province.  The  expediency  of  laws  of  this  character  is  to  be 
judged  of  by  the  legislature,  and  they  cannot  shrink  from  the 
constitutional  responsibility  resting  upon  them. 

It  is  not  the  case  of  a  law  conferring  new  powers,  or  addi- 
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tional  franchises  upon  a  private  corporation,  which  the  corpo- 
ration may  elect  to  accept  or  not,  as  they  deem  expedient. 
This  is  the  case  of  a  law  making  provision  for  the  government 
of  a  portion  of  the  state,  the  exercise  of  a  portion  of  the  sove- 
reign power  of  the  state  in  a  particular  locality,  and  over  the 
inhabitants  residing  within  certain  territorial  limits;  and  all  the 
people  of  that  locality,  as  well  as  of  the  entire  state,  had  com- 
mitted it  to  the  legislature  to  make  and  declare  the  law  in  that, 
as  in  every  other  matter  under  the  constitution ;  and  the  minority 
have  never  agreed  that  a  law,  passed  by  a  majority  vote  at  a 
popular  election,  should  bind  them  or  their  estates,  whether 
such  law  affects  the  whole  state  or  only  a  small  portion  of  it. 
The  vote  of  the  city,  as  provided  for  by  the  act,  was  not  to  ad- 
vise or  control  the  common  council  in  the  exercise  of  their  dis- 
cretion in  the  matter  of  subscribing  for  the  stock,  and  issuing 
the  city  bonds  after  the  law  had  taken  effect,  but  to  decide 
•whether  the  act  vesting  the  discretion  in  the  council  should 
become  a  law  or  not,  which  is  the  very  case  decided  in  Barto 
agt.  Himrod.  It  would  have  been  different,  had  the  act  of  the 
legislature  vested  the  power  in  the  city  government,  but  re- 
stricted the  common  council  in  its  exercise,  and  made  the  exer- 
cise to  depend  upon  the  contingency  of  a  favorable  expression 
by  the  electors  of  the  city;  but  the  question  submitted  was, 
whether  the  power  should  be  conferred  upon  the  city  council 
to  act  in  the  premises,  which  rendered  the  law  unconstitutional 
and  void. 

It  follows,  if  I  am  right  upon  either  of  the  three  propositions 
considered,  that  the  contract  between  the  parties  is  absolutely 
void,  and  that  the  defendants  cannot  perform  the  same  upon 
their  part,  and  that  if  they,  in  form,  fulfil  their  agreement,  and 
execute  and  deliver  to  the  plaintiff  the  corporate  bonds  of  the 
city,  according  to  its  terms,  they  would  be  worthless.  The 
agreement  of  the  plaintiff  is,  therefore,  without  consideration, 
and  could  not  be  enforced  against  him,  and  the  money  paid  by 
him  in  part  performance  was  paid  without  consideration,  and 
may  be  recovered  back  in  this  action.  The  contract  is  still 
executory,  and  being  incapable  of  performance  without  fault  in 
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the  plaintiff,  may  be  rescinded  by  him,  and  an  action  maintained 
for  the  recovery  of  the  money  paid. 

The  defendants  have  received  so  much  money,  which  ex 
teguo  et  bono  belongs  to  the  plaintiff.  (Chitty  on  Contracts,  622, 
623—636,  637  ;  Young  agt.  Cole,  3  Bing.  JV.  C.  724 ;  Morgan 
agt.  Grqjf,  4  Barb.  R.  524 ;  Rice  agt.  Peet,  15  John.  Rep.  503  ; 
Gillett  agt.  Maynard,  5  John.  Rep.  85;  White  agt.  Franklin 
Bank,  22  Pick.  Rep.  181.) 

The  plaintiff  has,  however,  received  certain  sums  of  money 
from  the  defendants,  and  upon  their  order  or  draft  upon  the 
railroad  corporation,  which  should  be  accounted  for  by  him. 

To  this  extent  he  has  been  benefited  by  the  contract,  and  by 
the  acts  of  the  defendants  in  the  transaction,  and  has  received 
money  to  which  he  is  not  entitled,  and  which  but  for  the  con- 
tract would  have  been  received  by  the  defendants.  This  is  the 
proper  subject  of  a  set-off  in  this  action,  and  must  be  deducted 
from  the  amount  paid  by  the  plaintiff. 

This  amount  he  has  received  from  the  defendants,  and  is  es- 
topped from  denying  their  title  to  it. 

Judgment  must  be  given  for  the  plaintiff  for  the  balance,  with 
interest,  to  wit,  $18,527.54. 


v\ 

SUPREME  COURT. 

LEWIS  F.  FULLER,  WM.  H.  DAYTON  and  WM.  H.  WILSON  agt. 
JOHN  LEWIS. 

A  complaint  must  state  all  the  issuuble  facts  constituting  the  cause  of  action. 

In  an  action  for  the  recovery  of  possession  of  personal  property,  a  demand  and 
refusal  are  necessary,  wnere  the  defendant  becomes  possessed  of  the  property 
by  the  delivery  of  the  wrong-doer,  and  merely  detains  it. 

And  this  is  applicable  to  a  defendant  in  possession,  who  is  assignee  of  the  wrong- 
doer, in  trust  for  creditors. 

New- York  Special  Term,  Oct.,  1856. 

DEMURRER  to  the  complaint. 

The  action  was  for  the  recovery  of  possession  of  perso- 


220  NEW-YORK  PRACTICE  REPORTS. 

Fuller  and  others  agt.  Lewis. 

property.     It  was  objected  that  the  complaint  did  not  show  a 
demand  and  refusal  from  defendant. 


RUSSELL,  for  defendant. 

HAWLEY  &  GLOVER,  for  plaintiffs. 

CLERKE,  Justice.  According  to  the  Code,  (§  142,)  every 
complaint  must  contain  the  facts  constituting  the  cause  of  ac- 
tion— meaning,  of  course,  all  the  issuable  facts.  Therefore,  if 
a  demand  and  refusal  are  issuable  facts,  material  to  the  main- 
tenance of  the  action,  whatever  might  have  been  the  former  rule 
on  the  subject,  they  must  now  be  stated  in  the  complaint. 

It  appears  to  me  beyond  question,  not  only  to  be  a  well  es- 
tablished, but  a  wise  and  just  rule,  that  when  personal  prop- 
erty— the  subject  of  the  action — has  come  into  possession  of 
the  defendant  by  the  delivery  of  the  wrong-doer,  it  is  necessary, 
where  the  defendant  merely  detains  it,  to  prove  that  he  has 
refused  to  deliver  it  up  upon  demand  by  the  plaintiff.  (See 
Ely  agt.  Efde,  3  Com.  508;  Barrett  agt.  Warren,  3  Hill,  350, 
351.)  And  it  matters  not  what  was  the  nature  or  character  of 
the  fraud,  by  which  the  property  was  originally  obtained  from 
the  plaintiffs,  or  in  what  character,  or  in  what  manner  it  was 
delivered  to  the  defendant,  if  no  fraud  or  complicity  in  the 
transaction  can  be  imputed  to  him. 

In  the  present  case,  nothing  of  this  kind  is  alleged  in  the 
complaint ;  and  although  he  is  an  assignee  of  the  original 
wrong-doer  in  trust  for  creditors,  he  was  as  well  entitled  to 
have  an  opportunity  of  considering  and  determining  whether  he 
should  restore  the  property  to  the  plaintiffs,  as  any  other  inno- 
cent transferee  of  the  property. 

I  think,  therefore,  the  demurrer  to  be  well  taken.  Judgment 
for  defendant,  with  costs  of  term,  with  liberty  to  plaintiffs  to 
amend  on  payment  of  costs. 
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SUPREME  COURT. 
JACOB  H.  DEYO  agt.  ABRAHAM  BRUNDAGE. 

In  an  action  of  slander,  it  cannot  be  regarded  as  irrelevant  for  the  plaintiff  to 
allege,  in  his  complaint,  the  facts  which,  Upon  the  trial,  he  would  be  alloWed 
to  prove  in  support  of  his  action. 

That  is,  the  plaintiff  need  not  select  out  from  the  whole  conversation'those  ex- 
pressions only  which  involve  the  slanderous  charge;  but  may  allege  all  that 
Was  said  at  the  time,  that  when  proved  the  jury  may  be  able  to  determine 
what  Was  intended. 


Albany  Special  Term>  ^ug-,  1856. 

MOTION  to  strike  out,  &c. 

The  complaint  alleged  that  the  defendant,  in  a  certain  dis- 
course, &c.,  spoke  and  published,  of  and  concerning  the  plain- 
tiff, the  following  slanderous  words  :  "  Your  wife  is  a  damned 
Irish  woman,  and  has  got  the  palsy;  and  your  son  is  insane,  and 
you  are  a  damned  thief." 

The  defendant  moved  to  strike  out  the  words,  "your  wife  is 
a  damned  Irish  woman,  and  has  got  the  palsy,  and  your  son  is 
insane,"  as  irrelevant  and  redundant. 

J.  HARUENBURGH,  for  plaintiff* 
E.  COOKE,  for  defendant. 

HARRIS,  Justice.  It  is  true,  that  the  only  actionable  lan- 
guage imputed  to  the  defendant  in  the  complaint,  is  that  by 
which  he  charges  that  the  plaintiff  is  a  thief.  If,  upon  the 
trial,  this  should  be  proved,  the  action  would  be  sustained^ 
whether  the  residue  of  the  allegation  should  be  proved  or  not. 
But,  in  proving  the  charge,  it  would  be  proper,  indeed  neces- 
sary, to  prove  all  that  was  said  at  the  time,  in  order  that  the 
jury  may  be  able  to  determine,  from  the  whole  conversation^ 
what  was  intended. 

It  may  not  be  necessary  to  allege  in  the  complaint  all  that 
was  said,  and  yet  it  is  certainly  quite  proper.  It  cannot  be 
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regarded  as  irrelevant  for  the  plaintiff  to  allege  the  facts  whichj 
upon  the  trial,  he  would  be  allowed  to  prove,  in  support  of  his 
action.  I  have  always  thought  it  the  best  and  fairest  mode  of 
stating  the  cause  of  action,  in  cases  of  this  description.  No 
useful  end  could  be  attained  by  requiring  the  plaintiff,  when 
preparing  his  complaint,  to  select  out  from  the  whole  conversa- 
tion those  expressions  only  which  involve  the  slanderous  charge. 
The  motion  must  be  denied,  with  costs. 


SUPREME   COURT, 

THE  NORTHERN  RAILWAY  OF  FRANCE  agt.  CHAS.  CARPENTIEH? 
FELICITE  DUBUD  and  others. 

A  female  may  be  arrested  for  a  wilful  injury  to  person,  character,  or  property) 
(Code,  §  179.) 

What  is  property,  and  what  is  a  wilful  injury  to  property? 

Where  an  allegation  in  the  complaint,  not  denied,  but  admitted  by  the  defend' 
ant,  that  two  of  the  defendants,  with  the  aid  and  assistance  of  the  female  de- 
fendant, abstracted  certain  railway  shares,  with  coupons  attached,  belonging 
to  the  plaintiffs,  and  converted  the  same  into  money,  and  then  escaped  from 
Prance  to  this  country  with  said  money, 

Held,  that  these  shares  and  coupons  were  property,  and  converted  with  the  in- 
tent to  deprive  the  plaintiffs  of  the  benefit  of  the  same,  as  property;  and  was 
nn  injury,  and  a  U)ilful  injury  to  the  property — the  stock  and  coupons  hav- 
ing been  destroyed  as  such,  and  converted  into  money. 

New- York  Special  Term,  Oct.,  1856. 

THE  complaint  in  this  cause  states,  that  the  plaintiffs  were 
the  owners  of  certain  railway  shares,  with  coupons  attached  ; 
and  that  the  defendants,  Carpentier  and  Grellet,  were  officers 
of  the  plaintiffs'  company,  and  had  charge  of  the  same,  being, 
the  property  of  the  plaintiffs.  That  the  said  Carpentier  and 
Grellet,  with  aid  and  assistance  of  the  other  defendants,  ab- 
stracted the  said  shares  and  coupons,  and  converted  the  same 
into  money,  and  have  escaped  to  this  country  with  said  money. 
These  allegations  are  admitted  on  this  application. 


NEW- YORK  PRACTICE  REPORTS.  223 

The  Northern  Railway  of  France  agt.  Carpentier  and  others. 

The  defendants  have  been  arrested ;  and  the  defendant  Fe- 
licite  Dubud  now  moves  to  vacate  the  order  of  arrest  as  to  her, 
on  the  ground  that  the  facts  stated  in  the  complaint  do  not 
authorize  the  arrest  of  a  female. 

B.  GALBRAITH  &  JOHN  TowNSHEND,/or  defendant. 
JAS.  MORROGH  &  F.  R.  TiLLou,4/or  plaintiffs. 

DAVIES,  Justice.  Subdivision  5,  of  §  179  of  the  Code,  de- 
clares that  "  no  female  shall  be  arrested  in  any  action,  except 
for  a  wilful  injury  to  person,  character,  or  property." 

It  follows,  that  where  a  female  has  committed  a  wilful  injury 
to  property  she  may  be  arrested. 

It  was  contended,  on  the  argument,  that  the  shares  and  cou- 
pons mentioned  in  the  complaint,  were  not  property,  and  there- 
fore the  arrest  could  not  be  sustained. 

I  think  the  averments  in  the  complaint  are  sufficient  to  sus- 
tain the  position,  that  these  shares  and  coupons  were  property, 
and  the  property  of  the  plaintiffs ;  and  that  the  same  were  con- 
verted with  the  intent  to  deprive  the  plaintiffs  of  the  benefit  of 
the  same  as  property. 

The  next  question,  and  the  grave  one,  is,  what  is  a  wilful 
injury  to  property  1  The  counsel  for  the  defendant  contends 
that  this  means  only  a  wilful  defacing  of  it,  or  a  wilful  depre- 
ciation of  it  by  reducing  its  value  ;  that  its  total  destruction,  or 
disposition,  is  not  an  injury.  Bouvier,  in  his  Dictionary,  (vol.  1, 
p.  636,)  says,  "  Injuries  to  personal  property  are  the  unlawful 
taking  and  detention  thereof  from  the  owner."  Webster  defines 
"  injury  "  to  mean,  in  general,  any  wrong  or  damage  done  to  a 
man's  person,  rights,  reputation,  or  goods. 

We  find,  in  this  case,  that  the  defendant  herein  was  aiding 
and  assisting  in  taking  from  the  owner,  and  converting  into 
money,  and  fleeing  the  country  therewith,  the  property  of  the 
plaintiffs,  and  consequently  detaining  the  same  from  the  owner. 
This,  therefore,  is  an  injury  to  personal  property. 

Is  it  wilful? 

Webster  defines  "  wilful "  to  mean,  "  by  design,  with  set  pur- 
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pose."     And  Bouvier  (Die.  vol.  2,  p.  656)  declares  the  word 
"wilfully"  to  mean,  "intentionally." 

Applying  these  definitions  to  the  facts  stated  in  the  complaint, 
there  can  be  no  room  for  doubt,  that  the  acts  complained  of 
were  injuries  to  the  personal  property  of  these  plaintiffs,  and 
that  the  same  were  done  wilfully  or  intentionally. 

The  defendant  Felicite  Dubud  has,  therefore,  on  the  facts 
stated,  committed  a  wilful  injury  to  the  property  of  these  plain- 
tiffs, and  is  liable  to  be  arrested  therefor. 

The  counsel  for  the  defendant  pressed,  on  the  argument,  as 
quite  controlling  this  motion,  the  decision  by  Judge  MASON,  in 
3  Code  Rep.  37.  In  that  case,  the  defendant  had  been  ar- 
rested on  the  allegation  that  she  had  concealed,  removed,  or 
disposed  of  a  piano  belonging  to  the  plaintiff.  The  judge  says, 
that  the  defendant  cannot  be  arrested  except  for  a  wilful  injury 
to  property  ;  and  that  it  is  difficult  to  understand  how  a  mere 
detention  or  concealment  of  a  piece  of  furniture  is  a  wilful  in- 
jury to  it.  But  he  says,  "  Had  the  defendant  broken  it  to 
pieces,  or  damaged  it  intentionally,  so  that  its  value  was  there- 
by lessened  or  destroyed,  that  would  be  a  wilful  injury  within 
the  meaning  of  the  act." 

It  seems  to  me  that  this  is  a  direct  authority  for  sustaining 
the  order  of  arrest  in  this  case.  Here  the  stock  and  coupons 
have  been  destroyed  as  such  :  they  have  been  converted  into 
money,  and  that  is,  beyond  all  question,  an  injury  to  the  plain- 
tiffs' properly.  That  money  has  been  converted  to  the  defend- 
ant's own  use,  not  retained  and  concealed  as  the  property  of  the 
plaintiffs,  which  would  be  a  legal  conversion,  and  for  such  Judge 
MASON  thinks  a  female  cannot  be  arrested.  But  I  understand 
his  opinion  to  sustain  an  order  of  arrest  upon  facts  like  those 
disclosed  in  this  case. 

Having  no  doubt  in  my  own  mind  on  the  subject,  I  must  deny 
the  motion  made  to  vacate  the  order  of  arrest  on  behalf  of  the 
defendant  Felicite  Dubud. 
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SUPREME  COURT. 

i 

ALVIN  WILKIN  agt.  WINTHROP  W.  OILMAN. 

The  practice  of  moving  to  set  aside  an  answer  for  want  of  a  sufficient  verifica- 
tion is  not  to  be  commended,  although  it  may  not  be  improper. 

Where  the  verification  is  so  clearly  defective  that  the  attorney  is  willing  to  take 
the  risk  of  treating  it  as  insufficient,  the  better  practice  is,  promptly  to  return 
the  answer,  with  the  reasons  for  not  receiving  it. 

If  it  be.  doubtful  whether  the  verification  is  sufficient  or  not,  it  is  better,  gener- 
ally, to  make  no  question  about  it,  and  treat  it  as  sufficient. 

In  this  case,  the  verification  was  made  by  the  attorney,  (it  being  a  proper  case,) 
who  stated  that  his  knowledge  of  all  the  material  allegations  in  the  answer 
was  founded  on  communications  made  to  him  by  the  defendant's  son,  &c. 
The  language,  although  inappropriate,  was  held  sufficient.  He  should  have 
stated  his  information  instead  of  knowledge. 

Albany  Special  Term,  July,  1856. 

MOTION  to  set  aside  answer. 

The  action  was  for  work,  labor  and  services,  performed  by 
the  plaintiff  for  the  defendant,  as  foreman  and  general  agent  in 
a  tannery.  The  complaint  was  duly  verified. 

The  defendant  set  up  in  his  answer,  by  way  of  defence,  that, 
by  reason  of  the  plaintiff's  want  of  knowledge,  skill  and  atten- 
tion, the  leather  manufactured  at  the  tannery  under  his  super- 
intendence was  of  poor  and  inferior  quality,  in  consequence  of 
which  the  defendant  was  obliged  to  sell  the  same  at  a  price 
much  less  than  he  could  have  obtained  therefor  if  the  plaintiff 
had  exercised  due  and  proper  skill  and  attention  in  its  manu- 
facture. These  allegations  were  made  upon  information  and 
belief.  The  verification  of  the  answer  was  made  by  the  defend- 
ant's attorney.  The  reason  why  the  verification  was  not  made 
by  the  defendant  was  stated  to  be,  the  fact  that  the  defendant 
resides  in  the  city  of  New- York,  and  the  attorney  in  the  county 
of  Sullivan. 

The  affidavit  of  verification  states,  that  "  deponent's  knowl- 
edge of  all  the  material  allegations  in  the  answer  is  founded 

VOL.  XIII.  15 
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upon  communications  made  to  him  by  the  defendant,  through 
his  son."  The  verification  then  proceeds  to  state,  that  the 
"  answer  is  true  of  deponent's  own  knowledge,  except  such 
matters  as  are  stated  on  information  and  belief  —  and,  as  to  those 
matters,  he  believes  it  to  be  true." 

The  plaintiff  moved  to  set  aside  the  answer  upon  the  ground 
that  the  verification  was  defective. 


JOHN  H.  REYNOLDS.,  for  plaintiff". 
RUFUS  W.  PECKH  AM,  _/br  defendant. 

HARRIS,  Justice.  This  was  a  proper  case  for  verifying  the 
answer  by  the  attorney.  The  defendant  did  not  reside  in  the 
same  county  with  his  attorney.  The  verification  itself  is  in 
proper  form.  The  attorney  swears  that  the  answer  is  true  of 
his  own  knowledge,  except  such  matters  as  are  stated  on  in- 
formation and  belief  —  and,  as  to  those  matters,  he  believes  it 
to  be  true.  But  one  other  thing  remained  to  make  the  verifi- 
cation complete.  It  is  required  that  when  a  pleading  is  verified 
by  any  other  person  than  the  party,  he  shall  set  forth,  in  the 
affidavit,  his  knowledge,  or  the  grounds  of  his  belief.  It  is  in- 
sisted that  this  requirement  has  not  been  complied  with.  The 
allegations  in  the  answer  are  made,  not  positively,  but  upon 
information  and  belief.  In  respect  to  such  allegations,  the 
attorney,  in  making  his  verification,  was  required  to  state,  that 
he  believed  them  to  be  true,  and  also  the  "  grounds  of  his  be- 
lief on  the  subject  :"  in  other  words,  why  he  believed  "  the 
allegations  to  be  true."  To  meet  this  requirement,  he  has 
stated,  that  his  knowledge  of  all  the  material  allegations  in  the 
answer  is  founded  on  communications  made  to  him  by  the  de- 
fendant's son.  The  language  is  inappropriate.  The  attorney 
had  no  knowledge  at  all  on  the  subject.  He  did  not  profess  or 
need  to  have.  What  he  obviously  meant  to  say  was,  that  the 
information  upon  which  he  founded  his  belief  that  the  allega- 
tions of  the  answer  were  true,  was  derived  from  the  defendant's 
son.  If  this  had  been  stated  in  the  verification,  I  should  have 
deemed  it  sufficient;  and  perhaps  the  language  as  it  stands, 
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though  awkwardly  expressed,  should^  in  the  exercise  of  that 
liberality  which  the  framers  of  the  Code  have  enjoined,  be  con- 
strued to  mean  the  same  thing*  If  so,  the  verification  is  suffi- 
cient. 

Nor  do  I  think  the  plaintiff's  practice  is  to  be  commended. 
I  will  not  here  say  that  a  motion  like  this,  to  set  aside  an  an- 
swer for  want  of  a  sufficient  verification,  is  not  proper.  An 
unverified  answer,  where  a  verification  is  required,  is  an  un- 
authorized pleading,  and,  as  such,  perhaps  it  may  be  set  aside. 
But  the  better  practice  in  such  cases  is,  where  the  verification  is 
so  clearly  defective  that  the  attorney  is  willing  to  take  the  risk 
of  treating  it  as  insufficient,  promptly  to  return  the  answer, 
with  the  reasons  for  not  receiving  it.  If  it  be  doubtful  whether 
the  verification  is  sufficient  or  not,  it  is  better,  generally,  to 
make  no  question  about  it,  and  treat  it  as  sufficient. 

Upon  the  whole,  I  think  I  shall  best  dispose  of  this  motion 
by  denying  it,  without  costs  to  either  party. 


SUPREME  COURT. 

THE  MECHANICS'  BANKING  ASSOCIATION  agt.  THE  SPRING 
VALLEY  SHOT  AND  LEAD  COMPANY. 

In  am  action  against  an  incorporated  company  upon  a  promissory  note,  the  com- 
plaint must  allege  that  the  defendants  are  an  incorporated  company,  and  that 
the  note  was  transferred  in  the  ordinary  course  of  business  by  agents  prop- 
erly authorized. 

New- York  Special  Term,  Oct.,  1856. 

DEMURRER  to  complaint. 

The  action  was  upon  a  promissory  note,  made  by  the  defend- 
ants. The  objection  to  the  complaint  was,  that  it  did  not  allege 
the  incorporation  of  the  defendants,  and  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
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•for  defendants, 
-for  plaintiffs. 

CLERKE,  Justice.  If  the  defendants  are  an  incorporated  com* 
pany,  it  should  be  so  alleged  in  the  complaint ;  and  it  should 
be  further  alleged,  that  the  note  was  transferred  in  the  ordinary 
course  of  business,  by  agents  properly  authorized.  These  facts 
must  affirmatively  appear,  as  essential  constituents  of  the  cause 
of  action. 

They  do  not  merely  show  the  manner  in  which  the  indorse- 
ment has  been  made,  as  a  matter  of  evidence,  but  they  consti- 
tute issuable  facts,  without  proving  which  the  plaintiffs  cannot 
recover.  (M'Cullough  agt.  Moss,  5  Denio,  567.) 

The  Code  requires  that  the  complaint  must  contain  the  facts 
constituting  the  cause  of  action.  (§  142.) 

Judgment  for  defendants  on  demurrer,  unless  plaintiffs  amend 
within  twenty  days,  and  pay  costs  of  term. 


SUPREME  COURT. 

LORENZO  D.  DICKENS,  administrator  of  Sally  Dickens,  bis  wife? 
agt.  THE  NEW-¥OR'K  CENTRAL  RAILROAD  Co. 

A  cause  of  action  for  carelessness  and  negligence,  by  means  of  which  injury  and 
death  ensued,  may  and  should  be  stated  in  one  count  in  the  complaint. 

The  plaintiff  is  not  permitted,  under  the  present  system  of  pleading,  to  put  into 
his  complaint  different  counts  for  the  same  cause  of  action,  varying  them  as  to 
form  and  manner  of  statement.  (See,  to  the  name  effect,  the  several  reported 
cases  cited  in  the  opinion.) 

General  Term>  July,  1856. 

SHANKLAND,  GRAY,  BALCOM  and  MASON,  Justices. 

H.  C.  BISSEL,  for  defendants. 
E,  WELLS,  for  respondent. 
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By  the  court — MASON,  Justice.  This  is  an  appeal  from  an 
order  made  at  special  term,  by  Justice  PRATT,  requiring  the 
plaintiff  "  to  elect  upon  which  of  his  counts,  or  causes  of  action, 
set  forth  in  the  complaint,  he  will  rely,  and  that  the  residue  be 
stricken  out  as  redundant,  or  that  the  complaint  be  set  aside." 

The  complaint  contains  three  counts — all  for  the  same  cause 
of  action.  There  is  but  a  slight  variance  between  the  first  and 
second  counts.  The  second  count  sets  out  all  the  acts  of  care- 
lessness contained  in  the  first  count.  There  is  one  additional 
act  of  carelessness  set  out  in  the  second  count,  and  that  is  all. 
The  third  count  is  quite  unlike  the  other  two,  and  charges  many 
acts  of  carelessness  not  stated  in  the  first  and  second. 

I  think  the  order  is  right,  and  should  be  affirmed.  The  judge 
has  followed  the  adjudged  cases,  and  they  are  all  one  way — 
holding  that  the  plaintiff  is  not  permitted,  under  the  present 
system  of  pleading,  to  put  into  his  complaint  different  counts 
for  the  same  cause  of  action,  varying  them  as  to  form  and  man- 
ner of  statement.  (5  How.  Pr.  R.  439 ;  9  id.  83.)  This  latter 
case  was  affirmed  on  appeal  to  the  general  term  1853.  (9  How. 
Pr.  R.  85 ;  10  id.  155 ;  11  id.  281 ;  Van  Santvoord's  PL  351, 
352,  353.) 

I  do  not  see  any  necessity,  in  the  case  under  consideration, 
to  embrace  these  three  counts  in  this  complaint.  The  plaintiff 
can  allege  all  the  acts  of  negligence,  set  forth  in  the  three 
counts,  in  one,  and  aver  that  they  were  the  cause  of  the  death 
of  his  wife ;  and  if  he  prove,  upon  the  trial,  that  any  one  of 
them  was  the  cause  of  the  injury,  his  complaint  is  sustained. 

There  is  not  now  the  same  necessity  which  formerly  existed 
for  adding  different  counts,  slightly  variant,  to  meet  the  evi- 
dence as  it  may  come  out  upon  the  trial,  for  the  reason  that  now 
the  court  are  required  to  disregard  every  variance  between 
the  proof  and  pleadings,  unless  it  has  actually  misled  the  ad- 
verse party  to  his  prejudice  in  maintaining  his  action  or  defence 
upon  the  merits.  (Code,  §  169.)  The  party  alleging  that  he 
has  been  misled,  must  prove  it  to  the  satisfaction  of  the  court, 
and  in  what  respect.  If  he  fail  to  do  this,  the  variance  is  to 
be  regarded  as  immaterial,  and  the  court  may  either  direct  the 
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complaint  to  be  amended,  without  costs,  to  conform  to  the  evi- 
dence, or  may  direct  the  facts  to  be  found  according  to  the  evi- 
dence, and  disregard  the  variance. 

The  plaintiff  may  allege  all  the  acts  of  negligence,  embraced 
in  the  three  counts  in  the  case,  in  one,  and  aver  that  such  neg- 
ligent acts  produced  the  injury  complained  of:  and  when  the 
proof  comes  out  upon  the  trial,  he  may  rely  upon  any,  or  all 
that  he  thinks  his  evidence  sustains. 

The  order  should  be  affirmed. 


SUPREME  COURT. 

SELLAR  agt.  SAGE. 

In  no  case  is  it  necessary  or  proper  to  set  out  in  the  complaint  the  facts  essential 
to  obtain  an  order  of  arrest,  or  to  warrant  an  execution  against  the  person, 
when  no  such  order  has  been  obtained. 

When  an  order  to  arrest  is  desired,  or  an  execution  against  the  person  is  wanted, 
an  application,  in  either  case,  is  to  be  made  to  a  judge  on  affidavit  for  such 
order. 

In  this  case,  the  complaint  alleged  an  indebtedness  of  the  defendant,  and  that  the 
debt  was  fraudulently  contracted,  and  prayed  judgment  for  the  amount  of 
the  debt  and  interest,  and  an  execution  against  the  body  of  the  defendant. 
A  motion  to  strike  out,  as  irrelevant  and  redundant,  that  part  alleging  that 
the  debt  was  fraudulently  contracted ;  and  the  prayer  for  execution  against  the 
body  was  granted,  with  costs. 

New-York  Special  Term,  Oct.,  1856. 

MOTION  by  defendant  to  strike  out  part  of  complaint,  as  irre- 
levant and  redundant. 

The  complaint  alleges  an  indebtedness  of  the  defendant,  and 
that  the  debt  was  fraudulently  contracted,  and  prays  judgment 
for  the  amount  of  the  debt,  $164,  and  interest,  and  an  execu- 
tion against  the  body  of  the  defendant. 

The  motion  is  to  strike  out  of  the  complaint  that  part  of  ifc 
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relating  to  the  fraudulent  contracting  of  the  debt,  and  the  prayer 
for  execution  against  the  body  of  the  defendant. 

T.  DARLINGTON,  for  defendant. 
'  W.  W.  NILES,  for  plaintiff. 

DA  VIES,  Justice.  The  complaint  is  to  contain  "  a  plain  and 
concise  statement  of  the  facts,  constituting  a  cause  of  action." 
(Sub.  2,  §  142,  of  the  Code.)  Nothing  else  should  be  there,  ex- 
cept what  is  necessary  to  enable  the  plaintiff  to  recover.  (Clark 
agt.  Harwood,  8  How.  Prac.  Rep.  472.) 

Now  it  must  be  conceded  that  the  statements  in  relation  to 
the  manner  in  which  the  debt  was  contracted,  are  not  necessary 
to  enable  the  plaintiff  to  obtain  judgment.  They  are  manifestly 
and  avowedly  put  in  to  enable  the  plaintiff  to  do  something 
else — to  have  an  execution  against  the  body  of  the  defendant 
after  judgment  shall  have  been  obtained.  The  complaint  thus 
presents  two  issues  to  be  tried  by  the  jury. 

1st.  The  fact  of  indebtedness. 

2d.  The  fraud  alleged,  and  which,  if  found  in  favor  of  the 
plaintiff,  would  entitle  him  to  the  second  branch  of  the  judg- 
ment prayed  for,  viz.,  an  execution  against  the  body  of  the  de- 
fendant. 

I  am  quite  satisfied  that  the  Code  never  intended  to  sanction 
such  a  system  of  pleading,  or  authorized  such  issues  to  be  raised 
to  be  tried  by  a  jury. 

Section  179  prescribes  the  cases  in  which  a  defendant  may 
be  arrested.  Section  180  prescribes  how  the  defendant  may  be 
arrested,  and  the  issue  raised  is  to  be  tried  by  a  judge  to  whom 
the  order  is  applied  for,  or  who  may  be  called  on  to  vacate  it. 

If  the  order  of  arrest  is  granted,  and  remains  in  force  till  judg- 
ment, the  defendant,  on  a  return  of  execution  unsatisfied  as  to 
his  property,  may  be  arrested  and  imprisoned  on  an  execution 
against  his  body. 

The  case  of  Cheeny  agt.  Garbutt,  (5  How.  467,)  is  full  au- 
thority for  this. 

Section  288  of  the  Code  authorizes  an  execution  against  the 
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person  of  the  defendant,  if  the  action  be  one  in  which  defend- 
ant might  have  been  arrested  under  §§  179,  181. 

In  such  a  contingency,  that  is,  where  the  defendant  has  not 
been  arrested  under  these  sections,  the  practice  to  be  pursued 
is,  I  think,  correctly  laid  down  by  EDMONDS,  J.,  in  Squire  agt. 
Flynn,  (2  Code  Rep.  117.)  If  the  plaintiff  desires  to  have  an 
execution  against  the  body  of  the  defendant,  he  must,  on 
affidavit,  make  application  to.  a  judge  for  an  order  for  that 
purpose. 

Judge  EDMONDS,  in  that  case,  says,  "  A  defendant  can,  in  no 
case,  be  arrested  in  an  action  on  contract,  without  a  judge's 
order.  The  mere  fact  that  the  debt  has  been  fraudulently  con- 
tracted is  not  enough  to  warrant  the  arrest.  That  fact  must  be 
accompanied  by  a  judge's  order  and  an  undertaking."  It  is 
thus  seen  that  there  is  no  necessity  for  any  allegations  in  the 
complaint,  in  reference  to  the  fraudulent  contracting  of  the 
debt,  either  for  the  purpose  of  arresting  the  defendant,  in  the 
first  instance,  or  to  enable  the  plaintiff  to  have  an  execution 
against  his  body  after  judgment. 

I  entirely  concur  in  the  remarks  of  Judge  WELLES,  in  Cheney 
agt.  Garbutt,  (5  How.  468 :)  "  The  kind  of  execution  is  not 
what  is  intended  by  the  relief  to  be  demanded  in  the  complaint. 
The  only  imaginable  use  of  introducing  the  facts  which  are  the 
grounds  of  the  defendant's  arrest  into  the  complaint,  where  such 
facts  are  extraneous  to  those  constituting  the  cause  of  action, 
would  be  to  allow  the  defendant  the  opportunity  of  taking  issue 
upon  them,  and  of  trying  it  as  other  issues  made  by  the  plead- 
ings are  tried." 

"  I  think  the  legislature  have  provided  a  different  mode  of 
trying  the  question,  and  that  is,  by  an  application  to  vacate  the 
order  of  arrest  under  §  204.  There  may  be  objections  to  this 
mode  of  trial,  and  yet  it  is  not  without  its  advantages  to  the 
defendant." 

But  whatever  doubts  may  have  existed  on  this  subject — and 
there  certainly  have  been  many  and  great,  and  the  decisions 
contradictory  and  irreconcilable — it  seems  to  me  they  must  now 
be  regarded  as  at  rest,  since  the  decision  by  the  court  of  appeals 
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of  Corwin  agt.  Freeland.  (2  Seld.  560.)  This  overrules  the  deci- 
sion of  the  same  case  in  6  How.  Prac.  Rep.  241. 

In  this  case,  an  order  was  made  holding  the  defendant  to 
bail,  and  which  remained  in  full  force,  never  having  been  va- 
cated. That  upon  that  order  the  defendant  was  arrested  and 
held  to  bail.  The  complaint  contained  no  allegation  of  fraud, 
and  no  order  of  arrest,  or  copy  thereof,  or  of  the  affidavits  upon 
which  it  was  founded,  were  annexed  to  the  judgment-roll. 

The  plaintiffs  caused  an  execution  against  the  property  of 
the  defendant  to  be  issued,  and  it  was  returned  unsatisfied,  and 
they  then  issued  an  execution  against  the  person  of  the  defend- 
ant, and  caused  him  to  be  arrested  and  imprisoned. 

The  defendant  sued  the  plaintiff  for  such  imprisonment, 
alleging  that  the  same  was  illegal.  The  general  term  of  the 
sixth  district  held  that  an  execution  must  follow  the  judgment, 
and  be  warranted  by  it ;  and  that  when  the  cause  of  arrest 
exists  at  the  time  of  drawing  the  complaint,  it  should  be  stated 
in  the  complaint. 

After  a  very  extended  and  interesting  discussion,  the  court 
came  to  the  conclusion  that  the  arrest  was  illegal,  and  that  the 
plaintiffs  in  the  original  judgment  had  rendered  themselves 
liable  to  the  action  for  false  imprisonment. 

This  case  was  taken  to  the  court  of  appeals,  and  the  judg- 
ment of  the  general  term  reversed.  It  seems  to  me,  that  since 
this  decision  has  been  pronounced,  there  ought  to  be  no  diver- 
sity of  opinion  as  to  the  proper  practice  to  be  pursued. 

The  result  of  my  reflections,  and  examination  of  the  authori- 
ties is, 

1.  In  no  case  is  it  necessary  or  proper  to  set  out  in  the  com- 
plaint the  facts  essential  to  obtain  an  order  of  arrest,  or  to 
warrant  an  execution  against  the  person,  where  no  such  order 
has  been  obtained. 

2.  That  when  an  order  to  arrest  is  desired,  or  an  execution 
against  the  person  is  wanted,  an  application  in  either  case  is  to 
be  made  to  a  judge,  on  affidavits,  for  such  an  order. 

These  views  were  taken  by  WELLES,  Justice,  in  Field  fy  Stone 
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agt.  Morse,  (8  How.  47,)  and  is  a  direct  authority  for  granting 
the  defendant's  motion. 

The  case  of  Harris  agt.  Cone,  (10  How.  259,)  is  in  direct 
conflict  with  the  decision  of  the  court  of  appeals  in  Corwin  agt. 
Freeland,  supra,  and  cannot  therefore  be  regarded  as  law.  It 
must  have  been  made  by  my  learned  predecessor,  without  his 
attention  having  been  called  to  this  latter  decision,  and  prob- 
ably on  the  strength  of  the  opinion  given  in  that  case  at  general 
term. 

The  motion  of  the  defendant  must  be  granted,  with 
costs. 


SUPREME  COURT. 
BENJAMIN  VINCENT  agt.  CHARLES  H.  KING. 

An  injunction  cannot  issue,  in  an  action  for  a  breach  of  covenant  or  agreement, 
restraining  the  defendant  from  exercising  or  carrying  on  a  certain  trade  or 
profession  within  a  certain  time,  in  a  certain  place,  where  a  certain  sum  as  a 
penalty  is  named  in  the  agreement. 

The  plaintiff's  remedy  is  an  action  at  law  to  recover  of  the  defendant  the  speci- 
fied amount  named  as  the  penalty,  for  his  damages;  and  that  is  the  extent  of 
his  remedy,  either  at  law  or  in  equity. 

And  this  is  so  whether  the  defendant  is  solvent  or  insolvent,  Were  there  no 
penalty  expressed  in  the  agreement,  the  plaintiff  would  be  entitled  to  an  in- 
junction restraining  the  defendant,  by  reason  of  the  impossibility  of  accurately 
calculating  the  plaintiff's  damages;  and  this  would  be  so  whether  the  defend- 
ant was  insolvent  or  not. 

Whether,  under  the  Code,  it  is  necessary  that  the  complaint  should  contain  a 
prayer  for  a  temporary  injunction,  to  entitle  the  plaintiff  to  one,  upon  facts 
existing  at  the  time  of  the  commencement  of  the  action.  Quere  ? 

Broome  Special  Term,  Nov.,  1856. 

THE  complaint  in  this  action  shows,  that  on  the  22d  day  of 
September,  1856,  the  parties  made  an  agreement  in  writing, 
whereby,  for  and  in  consideration  of  $250,  which  the  plaintiff 
paid  to  the  defendant,  the  defendant  agreed  to  sell,  and  did  sell 
and  deliver  to  the  plaintiff,  all  the  furniture,  fixtures  and  ap- 
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purtenances  belonging  to  the  barber-shop  of  the  defendant, 
situated  in  the  village  of  Owego,  (with  the  exception  of  the 
razors  and  tools  of  his  trade,)  and  all  his  right,  title  and  interest 
in  and  to  said  furniture,  fixtures  and  appurtenances.  And  the 
defendant,  in  consideration  of  the  sum  of  money  aforesaid,  so 
paid  by  ihe  plaintiffto  the  defendant  as  aforesaid,  covenanted  and 
agreed  to  and  with  the  plaintiff,  that  he,  the  defendant,  for  and 
during  the  term  of  one  year  next  alter  the  making  of  said  agree- 
ment, would  not  exercise,  carry  on,  or  follow  his  craft,  trade, 
or  employment  of  shaving,  hair-dressing  and  hair-cutting  in  the 
village  of  Owego,  or  in  any  way  pursue  the  trade  of  a  barber  in 
said  village,  under  the  penalty  of  the  payment,  by  the  defend- 
ant to  the  plaintiff,  of  one  hundred  dollars,  according  to  the 
condition  of  a  bond  bearing  date  the  day  of  the  dute  of  said 
agreement,  executed  by  the  defendant  to  the  plaintiff. 

That  the  plaintiff  purchased  such  furniture  and  fixtures,  &c., 
for  the  purpose  and  with  a  view  to  carrying  on  and  following, 
in  said  village,  the  business  of  shaving,  hair-cutting  and  hair- 
dressing  ;  and  that  from  and  after  the  date  of  said  agreement, 
the  plaintiff  has  conducted  and  carried  on,  and  intends  to  con- 
tinue to  conduct  and  carry  on  the  business  of  shaving,  hair- 
dressing  and  hair-cutting  in  said  village. 

That  the  defendant  has  violated  said  agreement,  by  exercis- 
ing and  carrying  on  his  craft,  trade  and  employment  of  shaving, 
hair-dressing  and  hair-cutting  in  said  village,  contrary  to  the 
terms  of  said  agreement,  and  intends  to  continue  to  do  so  ;  and 
has  fitted  up  and  furnished  a  barber-shop  in  said  village,  in 
which  he  is  carrying  on  his  said  craft,  employment  and  trade  of 
shaving,  &c.,  and  is  pursuing  the  trade  of  k  barber  in  said  vil- 
lage, to  the  great  damage  of  the  plaintiff;  and  that  the  plaintiff 
has  sustained  damages  by  reason  of  the  aforesaid  conduct  of  the 
defendant  to  the  amount  of  $100.  And  that  the  defendant  has 
disposed  of  what  little  property  he  had  at  the  time  the  agree- 
ment was  made,  and  has  no  visible  property  or  means  from 
which  a  judgment,  against  him  could  be  satisfied  ;  and  that  the 
defendant  is  utterly  insolvent. 

Whereupon  the  plaintiff  demands  judgment,  that  the  defend- 
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ant  be  enjoined  and  restrained  by  the  court  from  exercising, 
carrying  on,  or  pursuing  the  craft,  trade,  or  employment  of 
shaving,  hair-dressing,  or  hair-cutting,  or  in  any  way  following 
the  trade  of  a  barber  in  said  village  of  Owego,  for  and  during 
the  term  of  one  year  from  and  after  the  22d  day  of  September, 
1856 ;  and  that  the  defendant  be  adjudged  to  pay  the  costs  of 
the  action. 

The  complaint  is  duly  verified  by  the  plaintiff:  and  upon  the 
complaint  so  verified,  the  county  judge  of  Tioga  county  granted 
an  injunction  order,  bearing  date  the  llth  day  of  November, 
1856,  in  these  words,  viz. : 

"  It  is  ordered  that  the  defendant,  Charles  H.  King,  be,  and 
he  hereby  is  enjoined  and  restrained  from  exercising,  carrying 
on,  or  pursuing  the  craft,  trade  and  employment  of  shaving, 
hair-dressing  and  hair-cutting,  or  in  any  way  pursuing  or  con- 
ducting the  trade  of  a  barber  in  the  village  of  Owego,  for  and 
during  the  term  of  one  year,  from  and  after  22d  day  of  Sep- 
tember, A.  D.  1856." 

The  defendant  now  moves  for  an  order  dissolving  the  injunc- 
tion, with  costs,  and  for  such  other  or  further  order  as  the  court 
may  grant.  The  motion  is  founded  on  the  complaint  and  affi- 
davits. The  affidavits  are  to  the  effect  that  the  defendant  is 
not  insolvent,  and  is  able  to  pay  a  judgment  of  $100  and  up- 
wards ;  and  that  the  defendant  has  not  carried  on  the  business 
of  a  barber  in  Owego  since  he  made  the  agreement  with  the 
plaintiff;  but  that  he  works  there  in  the  shaving,  hair-cutting 
and  hair-dressing  business  as  the  servant  of  one  Isaacs,  and  not 
on  his  own  account ;  and  that  the  defendant  is  a  barber  by  trade, 
and  has  no  other  means  of  gaining  a  living,  except  by  follow- 
ing such  trade.  The  statements  in  the  defendant's  affidavits 
are  materially  contradicted  by  affidavits  produced  on  the  part 
of  the  plaintiff,  except  that  it  is  not  alleged  by  the  plaintiff  but 
that  the  defendant  is  a  barber  by  trade,  and  gets  his  living  by 
working  at  such  trade. 

B.  F.  TRACY,  for  plaintiff. 
GILBERT  C.  WALKER,  for  defendant. 
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BALCOM,  Justice.  It  is  immaterial  whether  the  defendant  is 
\vorking  at  the  barbers'  trade  in  Owego,  as  the  servant  of 
Isaacs,  or  is  there  carrying  on  the  business  of  a  barber  on  his  own 
account,  and  exclusively  for  his  own  benefit,  for  he  covenanted 
hot  to  exercise  or  follow  his  trade  and  employment  of  shaving, 
hair-dressing,  or  hair-cutting  in  Owego,  for  the  term  of  one  year 
from  the  22d  day  of  September,  1856.  He  is  exercising  and 
following  such  trade  there,  though  he  be  the  servant  of  Isaacs. 
He  has,  therefore,  violated  his  covenant  with  the  plaintiff. 

It  is  very  doubtful  whether  the  plaintiff  could  collect  a  judg- 
ment of  $100  of  the  defendant,  if  he  had  one  for  that  sum 
against  him  :  therefore  the  injunction  should  not  be  vacated  by 
reason  of  the  alleged  ability  of  the  defendant  to  pay  damages 
for  violating  his  covenant.  But  granting  that  he  is  insolvent, 
and  therefore  unable  to  pay  any  damages,  is  the  plaintiff  en- 
titled to  the  extraordinary  remedy  by  injunction  which  he  seeks 
in  this  case,  for  the  enforcement  of  the  defendant's  agreement  1 
The  defendant  covenanted  not  to  exercise,  carry  on,  or  follow 
his  craft,  trade  and  employment  of  shaving,  hair-dressing,  or 
hair-cutting,  in  the  village  of  Owego ;  or  in  any  way  to  pursue 
the  trade  of  a  barber  in  said  village,  for  one  year,  under  the 
penalty  of  the  payment  to  the  plaintiff'  of  one  hundred  dollars,  ac- 
cording to  the  condition  of  a  bond  executed  to  the  plaintiff  by 
the  defendant. 

The  covenant  and  bond  are  undoubtedly  valid.  (4  Wend.  468; 
21  id.  157  ;  22  id.  201 ;  11  Barbour,  127.)  They  only  restrain 
the  defendant  from  the  exercise  of  his  trade  in  a  single  village, 
and  that  only  for  the  period  of  one  year;  and  the  complaint 
shows  that  the  plaintiff  has  supplied,  and  intends  to  continue  to 
supply  the  public  demand  for  a  barber  and  barber's  shop  in  the 
particular  village,  which  is  all  that  is  necessary  to  make  the 
covenant  binding,  according  to  the  case  of  Lawrence  agt.  Kid- 
der.  (10  Barb.  641.) 

It  is  laid  down  by  STORY,  "if  a  party  covenants  that  he  will 
not  carry  on  his  trade  within  a  certain  distance,  or  in  a  certain 
place,  within  which  the  other  party  carries  on  the  same  trade, 
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a  court  of  equity  will  restrain  the  party  from  breaking  the 
agreement  so  made."  (2  Story's  Equ.  Jur.  §  722  a.) 

Again  :  STORY  says,  "  A  covenant  not  to  carry  on  the  same 
trade  with  the  covenantee  in  the  same  street  or  town,  will  be 
specifically  decreed."  (2  Story's  Equ.  J.  §  729.)  But  he  also 
states  that  "the  ground  of  all  these  decisions  is  the  utter  uncer- 
tainty of  any  calculation  of  damages  ,  as  they  must  in  such  cases 
be,  in  a  great  measure,  conjectural;  or  that  some  further  act  is 
necessary  to  be  done,  to  clothe  the  defendant  with  a  full  and 
effective  title  to  support  his  claim."  (2  Story's  Equ.  J.  §  722  a.) 

In  this  case,  if  the  defendant  should  pay  to  the  plaintiff  the 
one  hundred  dollars  mentioned  in  the  agreement  he  made  with 
the  plaintiff,  he  could  open  a  barber's  shop  and  exercise  his 
trade  in  Owego,  and  the  plaintiff  would  have  no  claim  on  him 
for  further  damages,  although  he  might  sustain  a  much  larger 
amount,  by  reason  of  the  defendant  violating  his  covenant. 
This  must  be  so,  because  the  defendant  only  bound  himself 
"  under  the  penalty  of  the  payment"  of  one  hundred  dollars  to 
the  plaintiff,  not  to  violate  his  agreement.  And  the  plaintiff 
can  recover  this  hundred  dollars  of  the  defendant  for  his  viola- 
tion of  his  covenant,  as  liquidated  damages,  by  reason  of  the 
utter  uncertainty  of  any  calculation  of  the  plaintiff's  damages, 
for  such  breach  of  the  covenant.  (4  Wend.  468  ;  22  id.  201  ; 
Mott  agt.  Molt,  11  Barb.  127  ;  Nobles  agt.  Bates,  7  Cow.  307.) 

The  plaintiff  having  a  perfect  legal  remedy  to  recover  all  the 
damages  that  the  defendant  agreed  to  pay  him  for  violating  his 
covenant,  and  the  amount  thereof  being  fixed  and  certain,  the 
plaintiff  would  not  be  entitled  to  an  injunction  to  compel  the 
defendant  to  specifically  perform  his  agreement,  if  it  were  con- 
ceded that  he  is  insolvent.  First,  because  the  defendant  may 
choose  to  pay  the  $100  damages,  for  the  privilege  of  exercising 
the  trade  of  a  barber  during  the  year  in  Owego.  Secondly,  be- 
cause the  agreement  between  the  parties  virtually  restricts  the 
plaintiff's  remedy  against  the  defendant  to  the  recovery  of  the 
$100,  "  nominated  in  the  bond,"  for  the  defendant's  non-per- 
formance; and  he  may  be  damnified  much  beyond  that  sum  by 
being  restrained  from  exercising  his  trade  for  one  year  in  Owe- 
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go.  Thirdly,  for  the  reason  that  this  is  not  a  case  where  the 
insolvency  of  the  defendant  is  a  sufficient  ground  for  equitable 
relief  by  injunction.  Such  relief  might  embarrass  the  defend- 
ant in  exercising  his  right  to  pay  to  the  plaintiff  the  damages 
liquidated  by  their  agreement,  and  thus  violate  the  intention  of 
the  parties  as  it  is  therein  manifested.  The  plaintiff  is  already 
entitled  to  recover  the  $100  damages  of  the  defendant,  and  that 
is  the  extent  of  his  remedy  against  him  either  at  law  or  in  equity. 

If  the  agreement  in  this  case  had  been  simply  that  the  de- 
fendant, for  the  consideration  of  $250,  covenanted  with  the 
plaintiff  not  to  exercise  the  trade  of  a  barber  in  Owego  for  the 
period  of  one  year,  without  any  sum  or  forfeiture  being  stated 
in  it,  which  the  defendant  should  pay  in  case  of  his  non-per- 
formance, then  the  rule  laid  down  in  Story  would  apply,  (2 
Story's  Equ.  J.  §  722  a,)  and  the  plaintiff  would  be  entitled  to 
an  injunction  restraining  the  defendant,  by  reason  of  the  im- 
possibility of  accurately  calculating  the  plaintiff's  damages; 
and  this  would  be  so  whether  the  defendant  be  insolvent  or  not. 

It  becomes  unnecessary  to  decide  whether  the  injunction  is 
temporary  in  form,  or  whether  the  complaint  should  contain  a 
prayer  for  a  temporary  injunction  to  entitle  the  plaintiff  to  one, 
upon  the  facts  existing  at  the  time  of  the  commencement  of  the 
action.  Under  the  old  equity  practice  such  a  prayer  was  ne- 
cessary. (Walker  agt.  Devereaux,  4  Paige,  229;  1  Barb.  Ch. 
Pr.  37  &  608.)  But  whether  such  a  prayer  is  necessary  since 
the  enactment  of  the  Code,  is  not  so  clear.  (Code,  §§  140,  141, 
218,  219,  220.) 

The  injunction  order  granted  by  the  county  judge,  must  be 
vacated,  with  $10  costs  of  the  motion.  Thomas  Farrington, 
Esq.,  of  Owego,  is  appointed  a  referee  to  ascertain,  and  report 
to  the  court,  the  damages  that  the  defendant  has  sustained  by 
reason  of  the  injunction.  (Code,  §  222.)  And  the  plaintiff  may 
have  twenty  days,  after  the  referee  shall  file  his  report,  in  which 
to  pay  such  damages  and  amend  the  summons  and  complaint  in 
the  action,  so  he  can  recover  the  $100  damages  specified  in  the 
agreement  and  bond,  mentioned  in  the  complaint.  (See  1  Barb. 
Ch.  Pr.  324.) 
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SUPERIOR  COURT. 

JAMES  VAN  VALEN  agt.  ELLIOT  E.  LAPHAM. 


A  defendant  cannot  set  up  as  a  counter-claim  a  note  made  by  the  plaintiff,  unless 
it  was  due,  and  belonged  to  the  defendant  when  the  action  was  commenced. 

\Vhen  a  complaint  states,  as  the  cause  of  action,  a  note  made  by  the  defendant, 
and  the  answer  first  denies  some  of  its  material  allegations,  and  then  sets  up, 
as  a  counter-claim,  a  note  made  by  the  plaintiff,  which  was  due  before  suit, 
brought,  but  was  transferred  to  the  defendant  subsequently,  and  the  plaintiff 
neither  demurs  nor  replies  to  the  counter-claim,  but  after  the  time  to  do  so 
has  expired,  notices  the  issues  of  fact  for  trial,  the  judge  at  the  trial  must 
direct  the  proper  judgment  to  be  entered  upon  the  facts  found  by  the  jury,  and 
admitted  by  the  pleadings. 

If  the  facts  alleged  as  a  counter-claim,  admitting  them  to  be  true,  do  not  consti- 
tute  one  which  can  be  made  available  in  that  action,  he  must  reject  it. 

In  all  cases,  save  certain  ones  specified  in  §  278  of  the  Code,  a  judgment  upon 
issues  of  law  or  of  fact  must  be  entered  on  the  direction  of  a  single  judge. 

There  is  no  necessity  now  to  move  before  any  judge,  other  than  the  one  who 
tries  an  action,  for  a  judgment  non  obstante  veredicto.  If  he  has  serious  doubts 
as  to  the  proper  judgment,  he  will  order  that  the  case  be  reserved  for  argument 
or  further  consideration.  If  he  has  none,  and  the  case  is  special,  he  will  de- 
cide what  the  judgment  shall  be.  If  the  case  is  not  special,  or  if  he  gives  no 
directions,  the  clerk  must  enter  judgment  in  conformity  with  the  verdict. 

Special  Term,  Dec.,  1856. 

THE  complaint  states,  that  defendant  made  his  promissory 
note,  dated  March  the  1st,  Ib54,  whereby  he  promised  to  pay 
to  the  order  of  Moore  &  Van  Valen,  one  year  after  its  date, 
$200,  and  delivered  it  to  the  payees :  they,  before  its  maturity, 
for  a  valuable  consideration,  duly  indorsed  it  to  the  plaintiff; 
that  no  part  of  it  has  been  paid,  and  plaintiff  is  the  lawful  owner 
and  holder  of  it ;  and  defendant  is  indebted  to  him  thereupon 
in  the  sum  of  $200,  with  interest  from  the  4th  of  March,  1855, 
for  which  sum  the  plaintiff  prays  judgment. 

The  defendant,  by  his  answer,  "  admits  the  making  of  the 
promissory  note,"  but  says,  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  whether  the  payees  duly  in- 
•lorsed  it  to  the  plaintiff  for  a  valuable  consideration,  and  "de- 
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nies  each  and  every  allegation  in  the  said    complaint  con- 
tained." 

The  answer,  then,  "  for  further  answer  sets  forth  the  follow- 
ing counter-claim,"  viz.,  "  plaintiff  made  his  promissory  note, 
dated  the  first  of  May,  1852,  by  which  he  promised  to  pay 
William  Toddhunter,  or  bearer,  $244.20,  one  day  from  its 
date.  Said  note  was  subsequently  transferred  to  defendant. 
It  was  so  transferred,  and  defendant  became  the  actual 
owner  of  it,  subsequent  to  the  time  of  the  commencement  of 
this  action.  Defendant  is  now  the  actual  owner  and  holder  of 
it ;  it  is  wholly  unpaid,  and  the  plaintiff  is  justly  indebted  to 
defendant  thereon,  in  the  said  sum  of  $244.20,  with  interest 
from  the  4th  of  May,  1852 ;  wherefore  he  demands  that  suffi- 
cient of  its  amount  be  applied  to  satisfy  any  amount  that  may 
be  found  due  from  defendant  on  the  note  described  in  the 
complaint,  and  that  defendant  have  judgment,  against  the  plain- 
tiff for  the  difference — between  what,  if  anything,  may  be 
found  due  from  defendant  on  the  note  described  in  the  com- 
plaint, and  to  defendant  on  the  note  set  up  as  a  counter-claim, 
with  the  costs  of  this  action."  The  answer  was  verified,  and  a 
copy  served  on  the  22d  of  October,  1856. 

The  plaintiff  noticed  the  action  for  trial  for  the  November 
term  of  the  court,  which  commenced  the  3d  of  Nov.,  1856.  It 
was  reached  and  called  on  the  27th  of  November,  and  came  on 
to  be  tried  before  BOSWORTH,  J., — a  trial  by  jury  being  waived, 
if  it  should  be  held  that  the  action  was  in  a  condition  to  be 
tried.  The  making  and  indorsement  of  the  note  described  in 
the  complaint  are  admitted,  subject  to  the  objections  herein- 
after stated. 

H.  S.  LINCOLN,  for  defendant,  insisted, 

1st.  That,  inasmuch  as  no  reply  had  been  interposed  to  the 
counter-claim,  the  court  could  not  dispose  of  the  action  at  a  term 
for  the  trial  of  causes  by  the  court  and  a  jury,  on  a  mere  notice, 
in  the  ordinary  form  of  a  trial  of  the  issues  of  fact. 

2d.  If  the  court  was  of  a  different  opinion,  the  defendant  was 

VOL.  XIII.  16 
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entitled  to  a  judgment  in  his  favor,  for  the  difference  between 
the  amounts  due  upon  the  two  notes.  The  counter-claim  stated 
facts  which  established  a  cause  of  action  in  favor  of  the  defend- 
ant, against  the  plaintiff,  and  one  which  existed  when  the  ac- 
tion was  commenced.  That  it  was  not  essential  to  a  counter- 
claim, that  could  be  set  up  by  answer,  that  it  should  have 
belonged  to  the  defendant,  when  the  action  was  commenced. 
It  was  enough  that  it  belonged  to  him  when  the  answer  was 
put  in. 

3d.  That  the  question,  whether  it  should  have  belonged  to 
the  defendant  when  the  action  was  commenced,  could  not  be 
determined  in  this  manner.  That  the  Code  has  prescribed  two 
modes  of  trying  the  question.  If  the  allegations  of  fact  are 
intended  to  be  controverted,  a  reply  must  be  put  in,  and  the 
issues  of  fact  tried  by  a  jury.  If  the  matters  alleged  are  con- 
ceded to  be  true,  but  are  deemed  insufficient  in  law,  the  only 
mode  of  testing  the  question  is  by  demurrer.  That  no  demurrer 
or  reply  having  been  put  in,  the  judge  presiding  at  the  trial 
must  treat  the  answer  as  sufficient,  and  the  counter-claim  as 
valid  in  law,  and  give  judgment  accordingly, 

SEELEY  &  CHEENEY,  for  plaintiff. 

BOSWORTH,  Justice.  The  cause  could  not  be  noticed,  regu- 
larly, until  issues  were  joined  upon  all  the  pleadings.  (Code, 
§  256.)  But  as  no  objection  was  made,  that  it  was  prematurely 
noticed,  if  the  plaintiff  can  notice  it  at  all,  while  the  pleadings 
are  in  their  present  condition,  it  is  fair  to  presume  that  some 
stipulation  or  order  precludes  the  defendant  from  raising  that 
question. 

Even  if  the  counter-claim  is  valid,  and  one  that  can  be  set 
up  in  this  action,  still,  it  would  be  necessary  for  the  plaintiff  to 
establish  the  cause  of  action  stated  in  his  complaint ;  for  if  he 
should  fail  to  do  that,  the  defendant  would  be  entitled  to  judg- 
ment for  the  whole  amount  of  the  counter-claim, 

It  cannot  be  denied,  as  I  think,  that  issues  of  fact  were  joined, 
which  the  Code  requires  should  be  tried  by  a  jury.  If  it  was 
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fcecessary  for  the  plaintiff  to  bring  these  issues  to  trial,  the 
question  then  arises,  is  it  the  duty  of  the  judge  presiding  at  the 
trial  to  dispose  of  the  whole  case? 

The  time  to  reply  or  demur  has  elapsed,  and  the  plaintiff 
cannot  now  do  either,  without  an  order  of  the  court  permitting 
it,  obtained  on  a  special  application  for  the  purpose. 

Neither  can  the  plaintiff  move,  under  §  247,  for  judgment 
upon  so  much  of  the  answer  as  sets  up  a  counter-claim,  on  ac- 
count of  its  frivolousness,  unless  he  may  so  move  after  it  is  too 
late  to  demur. 

Such  an  idea  is  repugnant  to  the  provisions  contained  in  §§ 
154  and  168.  The  latter  section  imports  that,  unless  the  coun- 
ter-claim be  demurred  to,  or  issue  be  taken  on  its  allegations  of 
fact,  it  is  to  be  taken  as  true,  and  the  final  judgment  is  to  be 
rendered,  on  a  notice  given  under  §  154,  or  when  the  action  is 
brought  to  trial,  upon  the  issues  joined  in  it. 

A  notice  under  §  247,  is  a  substitute  for  the  old  practice  of 
demurring  to  an  answer,  and  then  noticing  the  demurrer  as 
frivolous  on  account  of  the  frivolousness  of  the  pleading  de- 
murred to.  And  I  doubt  the  right  of  a  plaintiff  to  move  under 
^  247,  unless  the  answer,  as  an  entirety r,  is  frivolous.  If  it  con- 
tains several  defences,  some  of  which  are  well  pleaded,  while 
others  are  insufficient,  the  latter  should  be  demurred  to,  or 
moved  to  be  stricken  out,  ss  irrelevant,  or  redundant,  if  of  such 
a  character  as  to  be  subjects  of  such  a  motion. 

But,  although  no  reply  is  interposed  to  a  counter-claim,  it 
does  not  follow  that  final  judgment  must  be  given  for  the  de- 
fendant, although  the  amount  of  it  exceeds  the  amount  due  to 
the  plaintiff  on  the  cause  of  action  stated  in  his  complaint. 

If  the  counter-claim  spread  upon  the  record  is  not  a  legal  de- 
fence to  the  action,  according  to  the  provisions  of  the  Code,  or 
in  other  words  consists  of  facts,  which  are  insufficient  to  bar  a 
recovery  by  the  plaintiff,  or  to  affect  the  amount  of  such  re- 
covery, then  the  plaintiff  should  have  judgment,  notwithstand- 
ing the  allegations  of  fact  constituting  it  are  admitted  to  be 
true,  by  a  failure  to  reply  to  them,  or  on  being  put  at  issue,  are 
found  by  a  jury  in  favor  of  the  defendant 
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Under  the  former  practice,  if  a  defence  was  put  on  the  recoTC? 
by  plea,  which  was  not  a  legal  defence  to  the  action,  and  the 
defendant  had  a  verdict,  the  court,  on  motion,  would  give  the 
plaintiff  leave  to  sign  judgment,  notwithstanding  the  verdict, 
provided  the  merits  of  the  case  were  deemed  to  be  very  clear. 
The  motion  was  an  enumerated  motion,  and  was  founded  on 
the  record,  and  would  not  be  heard  on  affidavits.  (5  Wend.  112; 
2  id.  624 ;  2  Cow.  626.) 

This,  in  brief,  is  the  position  of  the  parties.  Material  alle- 
gations of  the  complaint  are  controverted  by  the  answer.  Issues 
of  fact  are  thereby  joined  which  must  be  tried  by  a  jury,  unless 
a  trial  by  jury  be  waived.  The  answer  also  contains  new  mat- 
ter, which  is  pleaded  as  a  counter-claim.  The  time  to  reply  or 
demur  to  such  new  matter  has  elapsed.  As  to  that  there  is  no 
issue,  and  can  be  none,  unless  the  court  permits  a  reply  or  de- 
murrer to  be  interposed.  The  plaintiff  asks  no  such  privilege. 

He  notices  the  issues  of  fact  for  trial,  they  are  tried,  and  the 
evidence  given,  or  admissions  made,  require  them  to  be  decided 
in  the  plaintiff's  favor.  The  plaintiff  is  consequently  entitled 
to  judgment,  unless  something  is  disclosed  by  the  record,  which 
requires  the  application  to  be  made  at  some  other  time  or  place, 
or  which  entitles  the  defendant  to  a  judgment,  notwithstand- 
ing the  plaintiff  has  proved  the  cause  of  action  stated  in  his 
complaint.  No  obstacle  to  granting  judgment  is  disclosed  by 
the  record.  If  the  counter-claim  is  valid,  judgment  should  pass 
for  the  defendant.  If  it  is  clearly  invalid,  the  plaintiff  should 
have  judgment — unless  it  be  refused  on  the  ground  that  the 
plaintiff  is  estopped  from  questioning  its  sufficiency  and  validity 
by  reason  of  his  failure  to  demur  to  it. 

I  do  not  think  such  a  consequence  can  be  permitted.  If  the 
time  to  demur  had  not  elapsed,  I  would  require  the  plaintiff  to 
demur,  and  thus  present  the  question  of  law,  which  is  raised 
by  the  admission  of  the  truth  of  the  allegations  constituting  the 
counter-claim  ;  which  admission  results,  under  a  provision  of 
the  Code,  from  a  failure  to  controvert  them  by  a  reply.  In 
either  case  the  question  to  be  decided  is  the  same.  The  mode 
of  bringing  the  matter  before  the  court  by  a  demurrer  is  pre- 
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scribed  :  the  mode  of  bringing'  it  before  the  court,  upon  plead- 
ings in  the  condition  of  those  in  this  action,  is  not  prescribed, 
with  this  exception. 

The  defendant  may  move  under  §  154,  if  this  case  is  one 
coming  within  its  provisions.  That  section  reads  now  as  it  did 
prior  to  the  amendment,  which  allowed  a  defendant  to  set  up 
a  counter-claim.  New  matter,  constituting  a  defence,  would 
not  entitle  the  defendant  to  a  judgment,  unless  it  was  a  bar  to 
the  whole  of  the  plaintiff's  cause  of  action.  If  the  answer  was 
a  defence  to  a  definite  part  of  the  plaintiff's  claim,  and  only 
that,  the  defendant  could  not  have  a  judgment  in  his  favor. 
The  plaintiff  would  still  recover  the  residue  of  his  claim.  If 
the  defence  was  matter  of  set-off,  properly  so  called,  and  to 
only  part  of  the  plaintiff's  claim,  a  defendant  could  have  no 
judgment  in  his  favor,  on  a  failure  to  reply  to  such  an  answer. 
If  the  answer  containing  the  defence  admitted  the  plaintiff's 
cause  of  action,  the  plaintiff  would  have  judgment  for  the  dif- 
ference between  the  amount  of  that  and  of  the  set-off.  If  the 
plaintiff's  cause  of  action  was  controverted,  what  the  judgment 
should  be  could  not  be  known,  until  the  issues  of  fact  were  de- 
termined. But  whatever  a  defendant  may  do  under  §  154,  the 
plaintiff  is  not  authorized  by  it  to  make  any  mere  motion  founded 
on  such  pleadings. 

The  pleadings  present  only  issues  of  fact.  An  issue  of  law 
can  only  arise  upon  a  demurrer  to  the  complaint,  answer,  or 
reply,  or  to  some  part  thereof.  (Code,  §  249.)  A  question  of 
law  arises  as  to  the  sufficiency  or  validity  of  the  counter-claim. 
The  pleadings  present  issues  of  fact  only.  They  are  noticed 
for  trial.  The  action  being  reached,  the  plaintiff  has  a  right  to 
try  them.  A  trial  by  jury  is  waived;  they  are  tried  by  the 
court,  and  the  plaintiff  asks  for  such  judgment  as  he  is  entitled 
to,  on  the  decision  of  those  issues  of  fact. 

I  see  no  difficulty  in  determining  the  course  to  be  pursued. 
When  there  are  no  :ssues  except  issues  of  fact,  and  they  are 
tried  by  a  jury,  if  the  judge  presiding  has  any  doubt,  on  the 
rendition  of  their  verdict,  what  judgment  should  be  rendered, 
Jbe  will  order  that  the  case  be  reserved  for  argument  or  further 
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consideration.  If  he  has  no  doubt,  he  will  render  such  judg- 
ment as  he  thinks  the  law  requires.  (Code,  §  264.)  Under  the 
former  system,  a  judge  at  nisi,  prius,  or  at  the  circuit,  had  no 
power  to  give  any  directions,  as  to  the  judgment  to  be  entered. 

When  a  trial  by  jury  is  waived,  and  the  issues  are  tried  by 
the  court,  there  can  be  no  question  of  either  the  power  or  duty 
of  the  court  to  make  a  decision  disposing  of  the  entire  case. 
In  all  cases,  except  those  specified  in  sub.  1,  of  §  246,  and  in 
§  384,  and  those  which  by  §  265  may  be  heard,  in  the  first  in- 
stance, at  a  general  term,  judgment  must  be  entered  on  the 
direction  of  a  single  judge.  (§  278.)  The  judge  holding  the 
court  at  which  the  issues  of  fact  are  tried,  when  those  are  the 
only  issues  made  by  the  pleadings,  whether  they  are  tried  by  a 
jury  or  by  the  court,  directs  what  judgment  shall  be  entered. 
If  they  are  tried  by  the  court,  he  is  required  to  do  it.  (§  267.) 
If  tried  by  a  jury,  and  the  case  is  one  requiring  any  special  ac- 
tion of  the  court,  he  should  either  direct  what  judgment  should 
be  entered,  or  order  that  the  case  be  reserved  for  further  argu- 
ment or  consideration.  (§  264.)  If  no  different  direction  be 
given,  the  clerk  is  required  to  enter  judgment  in  conformity 
with  the  verdict,  (id.} 

In  this  view,  the  only  question  is,  what  judgment  should  be 
given?  The  counter-claim  states  a  good  cause  of  action,  in 
favor  of  the  defendant  against  the  plaintiff.  In  that  respect, 
this  answer  differs  from  the  answer  in  Vassar  agt.  Livingston? 
(3  Kern.  248.)  The  new  matter  in  the  latter  answer,  to  which 
the  plaintiff  omitted  to  reply,  constituted,  if  true,  a  defence 
merely.  It  was  not  matter  on  which  the  defendant  could 
maintain  an  action  against  the  plaintiff.  The  matter  of  that 
answer,  therefore,  required  no  reply.  The  Code  put  it  at  issue. 
(§  168.) 

The  answer  in  the  present  action  states,  as  a  counter-claim, 
facts  which  create  a  cause  of  action  in  favor  of  the  defendant 
against  the  plaintiff.  If  not  deemed  available  to  defeat  this 
action,  regular  practice  required  the  plaintiff  to  demur,  and  thus 
raise  an  issue  of  law,  to  be  tried  and  determined  in  the  manner 
provided  by  the  Code. 
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I  think  §  150  prescribes,  as  an  essential  requisite  of  a  coun- 
ter-claim, coming  within  its  second  subdivision,  that  it  should 
be  a  cause  of  action  existing  in  favor  of  the  defendant  at  the 
commencement  of  the  action. 

I  should  require  very  clear  and  precise  language  to  satisfy 
me,  that  the  legislature  intended  to  provide  that  a  defendant, 
after  he  was  sued,  might  purchase  a  note  or  account  against  the 
plaintiff,  and  set  it  up  to  defeat  the  action. 

If  that  is  the  fair  import  and  meaning  of  §  150,  it  follows 
that  it  repeals  the  statute  in  relation  to  set-offs.  To  authorize 
the  set-off  of  one  note  against  the  other,  the  former  must  have 
belonged  to  the  defendant  at  the  time  of  the  commencement  of 
the  suit.  (2  R.  S.  354,  §  12,  sub.  4.)  But  although  expressly 
prohibited  by  the  Revised  Statutes  from  setting  it  off,  it  may 
be  pleaded,  under  the  Code,  as  a  counter-claim.  To  this  extent, 
under  this  construction,  the  Code  repeals  the  Revised  Statutes. 

I  think  the  meaning  of  §  150  is  sufficiently  obvious  to  be  free 
from  any  reasonable  doubt.  If  Ihe  matter  of  the  counter-claim 
is  one  falling  within  subdivision  2,  it  arises  upon  a  contract 
wholly  disconnected  from  the  plaintiff's  cause  of  action.  In 
such  a  case  the  matter,  to  be  pleadable  as  a  counter-claim, 
must  constitute  a  cause  of  action  in  favor  of  the  defendant 
against  the  plaintiff,  and  it  must  have  existed  in  favor  of  the 
defendant  against  the  plaintiff  at  the  commencement  of  the 
action. 

If  the  opposite  construction  is  to  prevail,  then  it  will  follow 
that  a  defendant,  upon  being  s,ued,  if  he  can  find  any  cause  of 
action,  arising  on  contract,  existing  in  favor  of  any  body  at  the 
commencement  of  the  suit,  may  purchase  it,  and  set  it  up  in  his 
answer,  if  he  can  purchase  it  before  the  answer  must  be  put  in. 
But  if  he  buys  it  after  that  time,  he  cannot  set  it  up  under  §  177, 
ualess  the  fact  of  having  acquired  such  a  counter-claim  after  he 
had  answered,  is  one  material  to  the  case. 

I  do  not  think  the  legislature  intended  to  make  any  such  dis- 
crimination, or  to  authorize  an  action  fairly  commenced,  to  re- 
cover money  honestly  due',  to  be  defeated  by  such  an  opera- 
tion, and  the  plaintiff  subjected  to  the  costs  of  the  action. 
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I  think  the  matter  set  up  as  a  counter-claim,  does  not  consti- 
tute one  in  this  action.  It  is  no  defence  to  it,  and  presents  no 
grounds  for  refusing  to  render  a  judgment  in  favor  of  the  plain- 
tiff for  the  sum  prayed  in  his  complaint. 

Approved  by  DTJER  and  WOODRUFF,  Justices. 


SUPREME  COURT. 
WILLIAM  C.  LEMON  agt.  EZRA  TRULL. 

In  an  action  to  recover  for  the  price  of  personal  property  sold,  an  answer  by  the 
defendant  setting  up  a  breach  of  warranty,  in  respect  to  the  quality  of  that 
property,  and  claiming  to  recoup  to  that  extent,  is  a  counter-claim,  and,  if 
not  replied  to,  will  be  considered  as  admitted  on  the  trial. 

It  seems,  that  a  counter-claim  may  arise  out  of  claims  either  legal  or  equitable, 
or  both. 

Nuj      Xi 

Saratoga  General  Term,  July,  1856. 

C.  L.  ALLEN,  JAMES,  PAIGE  and  ROSEKRANS,  Justices. 

THIS  action  was  brought  to  recover  for  a  quantity  of  cigars, 
sold  by  the  plaintiff  to  the  defendant  previous  to  the  3d  of 
March,  1853,  to  the  amount,  as  claimed,  of  $61.88  and  interest. 
The  defendant  denied  the  indebtedness,  (except  to  the  amount 
of  $40,)  and  averred  that  upon  the  sale  the  plaintiff  warranted 
the  cigars  to  be  good  and  merchantable.  That  a  portion  of 
them  were  not  good  and  merchantable,  but  were  unfit  for  use, 
and  wrere  $21.88  less  in  value  than  the  defendant  agreed  to  pay 
for  them — which  sum  the  defendant  claimed  to  recoup.  There 
was  no  reply  to  the  answer,  and  the  judge  held,  on  the  trial  at 
the  Montgomery  circuit  in  June,  1855,  that  the  cause  of  action 
in  the  complaint  stood  admitted,  and  also  that  the  claim  for  a 
deduction  to  the  amount  of  $21.88,  as  set  up  in  the  answer, 
constituted  a  counter-claim,  and,  not  having  been  replied  to, 
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stood  admitted,  and  directed  a  judgment  accordingly  for  the 
plaintiff  for  $40  only.     The  plaintiff's  counsel  excepted. 
A  motion  is  now  made  for  a  new  trial. 


R.  RAYNOR,  for  plaintiffs. 
H.  SACIA,  for  defendant. 

By  the  court — C.  L.  ALLEN,  Justice.  Much  difficulty  has 
arisen,  and  the  cases  are  somewhat  conflicting,  as  to  what  con- 
stitutes a  counter-claim,  requiring  a  reply  under  §  153  of  the 
Code.  The  cases,  however,  have,  I  think,  settled  down  to  the 
conclusion  that  when  the  defendant  has  a  cause  of  action  against 
the  plaintiff,  upon  which  he  might  have  maintained  a  suit,  such 
a  cause  of  action  is  a  counter-claim.  The  parties  then  have 
cross  demands.  (12  How.  311.)  Section  150  enacts,  that  the 
counter-claim  must  be  one  existing  in  favor  of  a  defendant 
against  a  plaintiff,  and  affirmative  relief  may  now  be  granted 
under  §  274,  and  claims,  either  legal  or  equitable,  or  both,  are 
now  pleadable  in  the  nature  of  set-off,  without  regard  to  the 
form  of  the  action.  (15  Barb.  365.)  A  counter-claim  is  also  a 
set-off  as  called  under  the  previous  practice. 

The  defendant  here  seeks  to  recoup,  or  set-off,  as  in  Reab 
agt.  M'JllKster,  (4  Wend.  483 — same  case  in  error,  8  id.  109,) 
where  the  court  decided  the  case  came  within  legislative  defi- 
nition. (See  Code,  §  150,  sub.  1 ;  15  J.  R.  358,  395.) 

In  Gage  agt.  Jlngett  (8  How.  335-337)  it  was  well  said  that 
counter-claims  must  exist  at  the  commencement  of  the  action, 
which  must  be  one  arising  from  contract,  and  it  may  be  (under 
the  first  subdivision  of  §  150)  exist  in  a  cause  of  action  arising 
out  of  the  contract,  or  transaction,  set  forth  in  the  complaint,  as 
the  foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action. 

That  the  answer  in  this  case  sets  up  a  counter-claim  so  as  to 
require  a  reply,  is,  I  think,  fully  established  in  the  following 
cases  :  Silliman  agt.  Eddy,  8  How.  122 ;  Putnam  agt.  De  Forest, 
id.  146  ;  Simpson  agt.  Loft,  id.  234 ;  Davidson  agt.  Kensington, 
12  id.  310,  and  see  9  How.  263 ;  20  Barb.  477 ;  2  Duer,  639 ; 
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6  How.  433 ;  4  Sanf.  147 ;  8  How.  441 ;  1  Whit.  Pr.  506,  507, 
508. 

The  defendant  here  claimed  affirmative  relief,  growing  out  of 
the  cause  of  action  for  breach  of  warranty  in  the  quality  of  the 
article  sold,  and  for  which  he  could  have  maintained  an  action. 
His  answer  setting  it  up  required  a  reply,  and  none  having  been 
interposed,  the  justice  did  right  in  adjudging  it  to  be  admitted, 
and  his  judgment  should  be  affirmed. 


SUPREME   COURT. 

JOHN  S.  PARKER  and  others  agt.  THE  CITY  OF  WILLIAMSBURGH. 

Where  an  attorney  has  been  retained,  and  has  appeared  in  the  action,  the  party 

will  not  be  allowed  to  revoke  his  authority  and  appoint  a  new  one  without  an 

order  of  the  court,  or  of  a  judge  at  chambers,  duly  entered  in  the  minutes 

of  the  court. 
And  this  rule  applies  to  all  suitors  without  distinction,  artificial  as  well  as 

natural  persons — corporations  and  individuals  must  observe  it  at  their  peril. 
Municipal  corporations,  having  a  law  department  created  by  their  charter,  and 

an  attorney  and  counsel  elected  or  appointed  for  a  given  period  of  time,  are  no 

exceptions  to  the  rule. 
Without  the  usual  order  of  substitution  entered,  and  without  the  usual  notice  of 

substitution  served,  the, adverse  party  will  be  entirely  justified  in  treating  only 

with  the  attorney  who  first  appeared  in  the  action. 

Kings  Special  Term,  Sept.,  1856. 

MOTION  to  dismiss  an  appeal. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

JOHN  A.  LOTT  &  GEO.  STEVENSON,  for  motion. 
R.  C.  BRAINARD  &  N.  F.  WARING,  opposed. 

BROWN,  Justice.  At  the  common  law,  a  party  could  not 
appear  and  prosecute  and  defend  in  a  court  of  law  by  attorney, 
without  a  special  warrant  by  writ,  or  letters  patent.  In  this 
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state  the  right  to  appear  by  attorney  is  recognized  by  the  con- 
stitution, and  the  manner  of  the  appointment  and  the  powers, 
duties  and  obligations  of  the  attorney,  are  all  regulated  by  the 
statute,  and  the  rules  and  practice  of  the  court.  He  is  regarded 
as  an  officer  of  the  court,  performing  important  functions  in  the 
administration  of  justice,  and  his  acts  and  conduct  in  the  prose- 
cution and  defence  of  actions  are  subject  to  the  control  of  the 
court,  to  which  he  is  at  all  times  amenable  by  summary  pro- 
ceedings. 

When  an  attorney  has  been  retained,  and  has  appeared  in 
the  action,  the  party  will  not  be  allowed  to  revoke  his  authority 
and  appoint  a  new  one,  without  an  order  of  the  court,  or  of  a 
judge  at  chambers.  The  observance  of  this  rule  is  indispensa- 
ble, to  preserve  order  and  regularity  in  the  proceedings;  for 
otherwise  they  would  fall  into  confusion. 

The  application  to  change  the  attorney  with  his  own  consent, 
or  against  his  will,  upon  the  usual  terms,  would  not,  I  appre- 
hend, be  denied ;  but  it  is,  nevertheless,  necessary  that  the 
order  for  the  change,  and  the  substitution  of  another  in  his 
place,  should  be  duly  obtained,  and  entered  in  the  minutes  of 
the  court. 

There  is  another  person  to  be  affected  by  the  transaction,  and 
that  is  the  adverse  party.  He  is  concerned  to  know  that  the 
change  has  been  made,  and  who  is  to  represent  the  party  mak- 
ing it  thereafter;  and  this  he  can  only  know  by  a  notice  that 
the  substitution  has  been  effected  in  such  form  as  shall  make  it 
valid.  Without  this  notice,  he  could  not  safely  serve  his  pa- 
pers upon  the  substituted  attorney,  and  treat  him  as  the  real 
representative  of  the  party.  Without  the  usual  order  and  the 
usual  notice,  the  party  will  be  entirely  justified  in  treating  only 
with  the  attorney  who  first  appeared  in  the  action. 

The  rule  to  which  I  refer  applies  to  all  suitors  without  dis- 
tinction, artificial  as  well  as  natural  persons — corporations  and 
individuals  must  observe  it  at  their  peril.  Municipal  corpora- 
tions, having  a  law  department  created  by  their  charter,  and 
an  attorney  and  counsel  elected  or  appointed  for  a  given  period 
of  time,  are  no  exceptions  to  the  rule. 
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The  popular  elections,  or  the  vote  of  the  common  council,  is 
nothing  more  than  the  mode  prescribed  by  law  to  express  the 
will  of  the  suitor  that  his  attorney  should  be  changed.  It  does 
not,  ipso  facto,  make  the  change.  Neither  the  courts  nor  the 
adverse  parties  are  bound  by  the  new  election  or  the  new  ap- 
pointment alone.  To  give  effect  to  the  will  of  the  municipal 
body  thus  expressed,  and  impose  upon  others  the  obligation  to 
recognize  it,  the  customary  proceedings  must  be  taken,  other- 
wise the  adverse  party  is  not  bound  ;  nor  indeed  is  he  at  liberty 
to  recognize  and  give  effect  to  the  change,  but  must  proceed  to 
serve  his  papers  upon  the  attorney  who  first  appeared. 

If  a  suitor,  prosecuting  a  claim  against  the  city  of  Brooklyn, 
or  Williamsburgh,  is  bound  to  take  notice  that  the  head  of  its 
law  department  has  been  changed  by  a  popular  election,  or  a 
vote  of  the  common  council,  the  same  rule  must  obtain  in  re- 
gard to  every  city  and  village  corporation  throughout  the  state, 
having  a  law  department  by  its  charter,  wherever  the  adverse 
party  may  reside,  or  whoever  he  may  be.  The  consequences 
of  such  a  practice  are  too  obvious  to  need  to  be  particularly 
named. 

The  present  action  was  commenced  against  the  city  of  Wil- 
liamsburgh, before  its  union  and  consolidation  with  the  city  of 
Brooklyn.  John  Dean,  Esq.,  who  was  the  attorney  and  coun- 
sel for  the  corporation  of  WTilliamsburgh,  elected  for  two  years, 
under  §  11  of  title  3  of  the  act  lo  incorporate  the  city  of  Wil- 
liamsburgh, passed  April  7,  1851,  appeared  for  the  defendant 
in  the  action.  His  term  of  office  expired  on  the  first  of  Janu- 
ary, 1856,  at  which  time  Williamsburgh  and  Brooklyn  had  be- 
come united  under  one  municipal  government.  Nathaniel  F. 
Waring,  Esq.,  was  the  attorney  and  council  of  the  city  of 
Brooklyn,  appointed  pursuant  to  §  18  of  title  3  of  the  act  "  To 
consolidate  the  cities  of  Brooklyn  and  Williamsburgh  and  the 
town  of  Bushwick  into  one  municipal  government,  and  to  in- 
corporate the  same,"  passed  April  17,  1854.  The  action  was 
tried  before  WTilliam  Kent,  Esq.,  referee,  whose  report  in  favor 
of  the  plaintiffs  for  $22,349.85  was  filed,  and  judgment  entered 
thereon  against  the  defendant  on  the  27th  day  of  February, 
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1856.  Notice  of  the  entry  of  the  judgment  was  duly  served  on 
the  29th  day  of  February,  1856,  upon  John  Dean,  Esq.,  the 
attorney  for  the  defendant,  who  gave  a  written  admission  of 
the  due  service  thereof,  which  is  annexed  to  the  motion- 
papers. 

On  the  9th  day  of  June  thereafter,  Mr.  Waring,  the  attorney 
and  counsel  of  the  city  of  Brooklyn,  served  upon  the  attorney 
for  the  plaintiffs  notice  of  appeal  from  the  judgment  entered  in 
the  action.  From  the  time  of  the  commencement  of  the  action 
in  June,  1854,  until  the  time  of  the  service  of  this  notice  of  ap- 
peal, no  attorney  had  appeared  but  John  Dean  ;  no  order  for 
the  substitution  of  any  other  had  been  entered,  and  no  notice 
given  to  the  attorney  for  the  plaintiffs,  that  any  other  person 
than  Mr.  Dean  claimed,  or  was  thought  to  be  the  attorney  for 
the  defendant. 

The  plaintiffs  had  a  right  to  accelerate  the  proceedings  in  the 
action  to  their  final  termination,  by  every  rightful  means  at  their 
command.'  They  had  a  clear  legal  right  to  gi\re  notice  of  the 
entry  of  the  judgment,  and  thus  put  the  defendant  to  exercise 
its  right  of  appeal  within  the  time  prescribed  by  law,  or  be  for 
ever  thereafter  excluded  from  its  exercise. 

Upon  whom  were  they  to  serve  the  notice  ?  Not,  surely, 
upon  Mr.  Waring — he  was  the  attorney  of  the  city  of  Brooklyn, 
for  all  the  purposes  contemplated  by  the  charter,  and  in  virtue 
of  his  position,  might  and  would  have  been  substituted  in  the 
place  of  Mr.  Dean,  as  the  attorney  in  this  action,  had  he  taken 
the  trouble  ^to  enter  the  proper  order  arid  give  the  proper  no- 
tice. But,  until  this  was  done,  he  was  not  the  attorney  upon 
the  record.  Mr.  Dean  still  remained  the  attorney  upon  the 
record,  and  the  plaintiffs  could  not  with  any  safety  treat  with 
any  other  but  him.  He  alone  was  entitled  to  notices  in  the 
progress  of  the  action,  which  were  to  affect  the  rights  of  the 
defendant,  and  notices  served  upon  Mr.  Waring,  or  any  other 
person,  so  long  as  Mr.  Dean  remained  unchanged  upon  the 
record,  would  have  been  utterly  void. 

I  am  of  opinion  the  plaintiffs  were  entirely  right  in  their 
practice,  and  entitled  to  all  the  benefits  of  their  diligence  and 
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activity.  I  do  not  regard  the  order  made  by  Mr.  Justice  RdCK* 
WELL,  on  the  7th  July,  1856,  as  affecting  the  question  of  the 
regularity  of  the  appeal.  The  twenty  days  therein  given  the 
defendant  to  perfect  its  appeal,  is  given  upon  the  assumption 
that  an  appeal  had  been  regularly  taken,  which  was  imperfect 
for  the  want  of  a  case  or  bill  of  exceptions. 

The  motion  to  set  aside  the  appeal  is  granted,  with  $10  costs. 


SUPERIOR  COURT. 

PORTER  and  others  agt.  LORD  &  DOUGHERTY. 

In  all  actions,  of  which  the  superior  court  has  jurisdiction  by  sub.  1  of  §  33  of  the 
Code,  and  in  an  action  against  several  persons  jointly  liable  on  contract,  when 
one  of  them  resides  in  the  city  of  New^York,  the  summons  may  be  served  in 
any  county  of  the  state,  and  the  service  will  be  valid. 

It  is  only  in  those  actions,  of  which  jurisdiction  is  acquired  by  the  fact  of  per- 
sonal service  of  the  summons  on  all  the  defendants  within  the  city  of  New- 
York,  that  service  of  the  summons  out  of  the  county  of  New--York  is  unau- 
thorized and  invalid. 

Special  Term,  December,  1856. 

THE  defendants  are  sued  as  joint  debtors.  The  defendant 
Lord  resides,  and  was  served  with  a  copy  of  the  summons  and 
complaint,  in  the  city  and  county  of  New- York.  The  defend- 
ant Dougherty  resides,  and  was  subsequently  served,  in  Brook- 
lyn with  the  summons  and  complaint.  Dougherty  now  moves 
to  set  aside  such  service,  on  the  ground  that  this  court  has  no 
jurisdiction  as  to  him,  and  can  acquire  none,  except  by  a  ser- 
vice of  the  summons  within  the  city  and  county  of  New- York, 
or  by  his  voluntary  appearance  in  the  action. 

JAS.  S.  SANDFORD,  for  plaintiff"/!. 

PHILIP  HAMILTON,  for  defendant  Dougherty. 
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BOSWORTH,  Justice.  This  court  has  jurisdiction  of  the  ac- 
tions mentioned  in  §§  123  and  124  of  the  Code,  without  refer- 
ence to  the  residence  of  the  parties.  (Code,  §  33,  sub.  1.) 

Its  jurisdiction  of  certain  other  actions  depends  upon  the  fact  of 
the  residence  of  all  the  defendants,  or  of  the  service  of  the  sum- 
mons upon  all  of  them  personally  within  the  city  of  New- York. 
If  one  of  several  defendants  jointly  liable  on  contract  resides,  or 
is  personally  served  with  the  summons,  in  that  city,  this  court 
has  jurisdiction  of  that  action. 

When  it  has  jurisdiction  of  the  action  by  reason  of  the  resi- 
dence of  one  of  such  defendants,  or  the  service  of  a  summons 
upon  him  personally  within  the  city,  can  it  acquire  jurisdiction 
of  the  person  of  the  other  defendants  by  a  service  of  the  sum- 
mons upon  them  personally  in  any  county  of  the  state  other  than 
the  city  and  county  of  New- York  ? 

The  Code  is  divided  into  two  parts.  (§  8.)  The  second  part 
is  distributed  into  fifteen  titles.  The  last  eleven  relate  to  ac- 
tions in  the  superior  court,  as  well  as  to  those  in  the  supreme 
court.  The  fifth  title  of  the  second  part  contains  the  provisions 
which  prescribe  the  manner  of  commencing  civil  actions.  They 
shall  be  commenced  by  the  service  of  a  summons.  (§  127.) 
The  summons  may  be  served  by  the  sheriff  of  the  county  where 
the  defendant  may  be  found,  or  by  any  person  not  a  party  to 
the  action.  (§  133.)  These  sections  are  made  to  relate  to  the 
superior  court  by  the  express  provisions  of  §  8. 

These  sections,  and  subdivision  2  of  §  33,  are  in  harmony 
with  each  other. 

If  the  action  be  one  which,  by  §§  123  and  124,  must  be  tried 
in  this  city,  then  the  legislature  has  enacted  that  the  plaintiff 
may  commence  it  in  the  supreme  court,  or  in  the  superior  court, 
or  in  the  common  pleas.  In  such  a  case,  the  summons  from 
either  court  may  be  served  in  any  part  of  the  state. 

If  all  the  defendants  reside  in  this  city,  the  same  course  may 
be  pursued. 

If  one  of  several  persons  jointly  liable  on  contract  resides  in 
the  city,  that  fact  alone  is  made  the  ground  of  jurisdiction.  If 
no  one  of  the  defendants  resides  in  this  city,  then  service  within 
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the  city  is  made  indispensable  to  the  acquisition  of  jurisdiction. 
If  the  action  be  such  that  a  plaintiff  may  proceed  in  it  after  ser- 
vice has  been  made  upon  one,  such  service  is  sufficient  to  give 
full  jurisdiction  of  the  action.  In  other  cases,  the  service  must 
be  made  on  all  the  defendants  within  the  city. 

The  rule,  then,  briefly  expressed,  is  this  :  When  the  action 
must  be  tried  in  this  city,  because  it  is  one  of  those  mentioned 
in  §§  123  and  124,  or  when  all  the  defendants  reside  in  this 
city,  or  when  one  of  several  defendants  jointly  liable  on  con- 
tract resides  in  the  city,  this  court  has  jurisdiction  of  the  action, 
and  the  defendants  may  be  served  with  the  summons  in  any 
county  of  the  state. 

Any  other  construction  would  lead  to  an  absurdity.  Actions 
for  the  partition  of  real  property,  and  for  the  foreclosure  of  a 
mortgage  of  real  property  situated  in  this  city,  must  be  tried 
within  it — being  actions  which  are  enumerated  in  §  123.  This 
court  has  jurisdiction  of  them.  The  mortgagor  and  inoumbran- 
cers,  who  are  necessary  parties,  may  reside  in  Kings  and  West- 
chester,  or  in  other  counties  of  this  state.  If  this  court  cannot 
proceed  in  the  action  until  all  the  necessary  parties  have  been 
served  with  the  summons  within  this  city,  the  fact  that  it  has 
jurisdiction  would  in  many,  if  not  in  most  of  such  cases,  be  a 
matter  of  no  practical  utility. 

Of  actions  of  which  this  court  and  the  common  pleas  have 
jurisdiction,  either  for  the  reason  that  the  cause  of  action  has 
arisen,  or  the  subject  of  the  action  is  situated  within  this  city, 
such  jurisdiction  was  conferred  to  enable  them  to  aid  the  su- 
preme court  in  transacting  business  which  the  latter,  nor  either 
of  these  courts  could  alone  perform.  The  law  which  provides 
by  what  means  the  supreme  court  shall  acquire  jurisdiction  of 
the  parties  to  such  actions,  declares  that  this  court  may  employ 
the  same  means  to  effect  the  same  end.  The  only  law  which 
provides  that  a  summons  may  be  served,  and  how,  and  where, 
and  by  whom  it  may  be  served,  expressly  declares,  that  §  127 
shall  apply  to  this  court  with  the  same  force,  in  all  respects,  as 
to  the  supreme  cour':.  The  Code,  when  it  gave  jurisdiction  to 
this  court,  to  be  exercised  concurrently  with  that  possessed  by 
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the  supreme  court  in  the  same  cases,  enacted,  by  provisions 
which,  in  terms,  are  as  applicable  to  the  one  court  as  to  the 
other,  that  the  summons  might  be  served  on  the  defendants  in 
any  county  of  the  state,  except  in  a  few  enumerated  cases. 

If  a  valid  service  of  the  summons,  when  the  action  is  in  this 
court,  can  in  no  case  be  made  in  any  county  other  than  the 
county  of  New- York,  then  the  provision  which  makes,  in  cer- 
tain cases,  service  within  the  city  essential  to  acquiring  juris- 
diction, is  simply  absurd.  In  some  actions,  all  the  defendants 
must  be  so  served,  or  the  court  will  have  no  jurisdiction.  In 
others,  it  is  enough  that  one  of  several  defendants  is  so  served. 
In  other  cases,  it  is  enough  that  one  of  several  defendants  re- 
sides within  the  city.  In  others,  it  is  essential  that  all  of  the 
defendants  reside  within  the  city — that  is,  only  essential  when 
jurisdiction  depends  on  residence  alone.  In  others,  it  is  of  no 
consequence  where  any  of  the  defendants  reside. 

The  fact  that  service  within  the  city  is  required  in  certain 
cases,  of  course  implies  that  in  other  cases  it  may  be  made  out 
of  the  city.  Section  133,  gives  the  general  rule.  That  au- 
thorizes service  of  the  summons  in  any  county  in  which  the 
defendant  may  be  found.  That  general  rule  is,  by  §  33,  so 
modified,  as  to  certain  local  courts,  as  to  require  that  in  certain 
actions  the  summons  must  be  served  within  the  cities  in  wrhich 
these  courts  respectively  sit.  That  is  the  only  modification  of 
the  general  right  to  serve  it  in  any  county.  I  think  it  is  quite 
clear  that  the  service  made  on  Dougherty  is  regular  and  valid. 

Persons  residing  out  of  the  city  are  not,  by  this  construction 
of  the  Code,  subjected  to  inconveniences,  which  they  would  not 
buffer  if  sued  in  the  supreme  court  in  the  first  district. 

That  court  may  remove  into  it,  by  order,  any  action  com- 
menced in  this  court,  and  may  change  the  place  of  trial,  unless 
the  action  be  one  which,  by  §§  123  and  124,  is  required  to  be 
iried  in  the  city  and  county  of  New- York. 

If  it  must  be  tried  in  this  city — or  if  all  the  defendants  re- 
side here — or  if,  in  an  action  like  the  present,  one  of  the  de- 
fendants resides  in  the  city — the  legislature  has  authorized 
suitors  to  bring  their  actions  in  the  supreme  court,  in  this  court, 

VOL.  XIII.  IT 
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or  in  the  common  pleas,  at  their  election.  It  has  given  to  each 
court  the  same  power  and  means,  in  such  actions,  to  acquire 
jurisdiction  of  the  parties.  And  inasmuch  as  this  court  has 
jurisdiction  of  this  action,  merely  by  reason  of  the  residence  of 
Mr.  Lord  within  the  city,  the  service  of  the  summons  made  on 
Mr.  Dougherty  in  Kings  county,  was  regular  and  valid. 

The  motion  must  be  denied. 

[This  decision  was  approved,  on  consultation,  by  all  the  justices.] 


SUPREME  COURT. 

REES  agt.  VAN  PATTEN. 

The  fact  that  a  defendant  has  set  up,  in  his  answer,  a  counter-claim,  is  not  of 
itself  sufficient  to  prevent  the  plaintiff  from  discontinuing  his  action  at  any 
time  before  judgment,  on  payment  of  costs,  where  the  plaintiff  has  replied  or 
demurred  to  the  counter-claim.  ( This  seems  to  be  adverse  to  the  case  of  Cockle 
agt.  Underwood,  3  Duer,  676,  and  agrees  with  the  case  of  8.  Sf  R.  R.R.  Co. 
agt.  Ward,  18  Barb.  595.) 

Where  a  defendant,  by  the  plaintiff's  discontinuance,  would  lose  his  remedy  on 
his  counter-claim — as  a  running  of  the  statute  of  limitations,  &c.,  the  court, 
under  its  general  power,  would  refuse  the  discontinuance. 

But  there  is  no  more  reason  to  deny  to  the  plaintiff  since  the  Code,  the  right  to 
discontinue,  where  the  defendant  has  set  up  a  counter-claim,  than  there  was 
previous  to  the  Code,  in  the  c^e  of  a  plea  or  notice  of  a  set-off. 

Schenectady  Special  Term,  Sept.,  1856. 

MOTION  of  plaintiff  to  discontinue  his  action  on  payment  of 
costs. 

PLATT  POTTER,  for  motion. 
S.  H.  JOHNSON,  for  defendant. 

PAIGE,  Justice.  An  answer  has  been  put  in,  in  this  action, 
and  the  action  has  been  referred ;  and  the  trial  has  been  com- 
menced before  the  referee,  but  has  not  been  concluded. 

The  plaintiff  moves  to  discontinue  on  the  ground  that  he  has 
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been  attacked  by  a  dangerous  disease,  which  incapacitates  him 
from  attending  to  business ;  and  that  he  is,  for  this  reason,  de- 
sirous of  closing  up  his  business  affairs. 

The  defendant  objects  to  the  discontinuance  on  the  ground 
that  his  answer  sets  up  a  counter-claim.  The  plaintiff  has  re- 
plied, denying  the  counter-claim. 

On  the  hearing  of  the  motion,  I  was  referred,  on  the  part  of 
the  defendant,  to  the  case  in  the  superior  court  of  New-York, 
of  Cockle  agt.  Underwood,  (3  Duer,  676.)  In  that  case,  where 
a  counter-claim  had  been  set  up  in  the  answer,  the  court  de- 
cided that  in  such  cases  leave  will  be  refused  to  the  plaintiff  to 
discontinue,  and  thus  prevent  the  defendant  from  obtaining 
a  judgment  upon  his  counter-claim,  unless  special  grounds  are 
stated  to  the  court  showing  that  a  discontinuance  of  the  action 
is  proper  to  prevent  a  plaintiff  from  being  inequitably  preju- 
diced in  his  rights  or  remedies,  and  which  at  the  same  time  will 
not  work  any  practical  wrong  to  the  defendant. 

The  rule,  in  relation  to  the  discontinuance  of  an  action  by 
the  plaintiff,  was  differently  laid  down  by  the  general  term  of 
the  supreme  court  of  the  first  district,  in  the  case  of  the  S.  &' 
R.  R.R.  Co.  agt.  Ward,  (18  Barb.  595.)  In  that  case,  it  seems 
to  be  conceded,  on  a  full  examination  of  the  question,  that  the 
established  right  of  the  plaintiff  to  discontinue  his  suit  or  action 
prior  to  a  judgment  or  decree,  which  existed  previous  to  the 
Code,  was  not  taken  away  by  the  latter,  only  in  cases  where 
the  plaintiff  failed  to  reply  or  demur  to  a  counter-claim,  or  to 
appear  at  the  trial. 

I  think  the  latter  decision  is  most  in  accordance  with  the  true 
construction  of  the  Code.  There  is  no  more  reason  to  deny  to 
the  plaintiff,  since  the  Code,  the  right  to  discontinue  his  action, 
where  the  defendant  has  set  up  a  counter-claim,  than  there  was 
previous  to  the  Code,  in  the  case  of  a  plea  or  notice  of  a  set-off. 

Undoubtedly  leave  to  the  plaintiff  to  discontinue  should  be 
refused,  under  the  general  power  of  the  court,  where  the  de- 
fendant, by  a  discontinuance,  would  lose  his  remedy  on  his 
counter-claim ;  as  where  such  remedy  would  be  barred  by  the 
statute  of  limitations. 
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In  the  present  case  a  discontinuance  will  not  deprive  the  de- 
fendant of  any  substantial  right,  or  work  any  practical  wrong 
to  him.  I  shall,  therefore,  direct  that  an  order  be  entered  giving 
the  plaintiff  leave  to  discontinue  his  action,  on  his  payment  to 
the  defendant  of  his  costs  and  disbursements,  to  be  adjusted  by 
the  clerk,  and  $5  for  opposing  this  motion. 


COURT  OF  APPEALS. 

THE  PEOPLE  ex  rel.  DEBENETTI,  respondent,  agt.  MOSES  D. 
GALE,  Clerk  of  the  Marine  Courtj  appellant. 

By  the  act  of  1853,  (L.  1853,  ch.  617,  §  5,)  the  marine  court  of  the  city  of  New- 
York  was  authorized  to  appoint  general  terms  at  such  times  as  it  might  deem 
proper,  and  to  hear  appeals  at  such  general  terms. 

Before  this  act  the  only  appeal  was  to  the  common  pleas ;  and  that  court  could, 
on  appeal,  open  defaults  and  revise  judgments  for  error  of  fact  as  well  as  of 
law. 

By  the  fifth  section  of  the  act  of  1853,  this  power  (to  open  defaults,  &c.,)  was 
conferred  on  the  justice  (of  the  marine  court)  who  tried  the  cause,  with  large 
discretionary  powers,  to  wit,  "  On  such  terms  as  may  be  just  and  proper  in 
all  actions  tried  before  him ;  and  an  appeal  may  be  taken  upon  the  same 
from  a  judgment  entered  by  the  direction  of  a  single  justice  of  the  said  courf, 
to  the  justices  thereof  at  general  term,  in  the  same  manner  and  with  the  like 
effect  as  appeals  in  the  supreme  court  from  the  decision  of  a  single  judge,  to 
the  general  term ;  and  the  same  costs  and  disbursements  allowed  as  on  ap- 
peals from  justices'  courts  to  the  common  pleas." 

A  judgment  in  the  marine  court  is  entered  by  the  direction  of  a  single  justice, 
whether  it  be  entered  by  default  or  on  trial  before  the  justice  with  a  jury,  or 
by  him  alone  without  a  jury.  The  reference  to  the  trial  by  a  single  justice 
was  made  only  in  contradistinction  to  trials  at  the  general  term. 

The  review  before  the  general  term  is  allowed  as  to  all  judgments,  as  well  on 
questions  of  fact  as  of  law,  without  regard  to  the  mode  of  trial,  except  it  may 
be  on  default,  when  the  specific  remedy  is  prescribed  of  an  application  to  the 
single  justice  who  tried  the  cause. 

Thus  the  marine  court  is  assimilated  in  its  practice,  and  very  nearly  resembles, 
in  that  respect,  courts  of  record. 

This  resemblance  to  those  courts  is  made  more  complete  if  it  is  held,  that  when 
the  act  of  1853  says,  "an  appeal  may  be  taken  from  a  judgment  entered  by 
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•direction  of  a  single  justice  to  the  justices  thereof  at  general  term,"  it  is  im- 
perative that  such  appeal  must  be  taken  before  any  appeal  lies  to  the  higher 
court — common  pleas. 

The  provisions  of  the  Code  must  be  considered  as  so  modified  by  the  act  of  1853 
that  the  return  to  the  common  pleas  shall  be  made  by  the  general  term  of  the 
marine  court,  and  the  appeal  be  made  in  twenty  days  after  the  judgment  of  the 
general  term. 

Therefore,  the  court  of  common  pleas  has  no  power  or  jurisdiction  to  hear  an 
appeal  upon  a  judgment  of  the  marine  court  until  it  has  been  first  heard  at  a 
general  term  of  the  latter  court. 

A  mandamus  is  allowable  whenever  a  party  has  a  legal  right,  and  is  entitled  to 
a  specific  remedy  to  enforce  it,  and  a  public  officer,  whose  duty  it  is  to  afford 
that  remedy,  refuses  to  afford  it. 

The  clerk  of  the  marine  court  is  not  a  mere  ministerial  officer,  but  is  the  agent 
by  whom  the  judgments  of  the  court  are  to  be  enforced,  and  in  refusing  to ' 
issue  execution  upon  a  judgment  of  that  court,  is  liable  to  a  mandamus,  which 
is  the  proper  remedy  in  such  a  case.    [This  decision  affirms  that  of  the  su- 
preme court  in  the  same  case,  ante  p.  5.] 

October  Term,  1856. 

THE  relator  commenced  an  action  in  the  marine  court  of  the 
city  of  New-York  against  Minchin  and  others,  and  on  the  5th 
of  December,  1855,  obtained  judgment,  on  a  trial  before  a  single 
justice  and  a  jury,  for  $250. .  On  the  8th  of  the  same  month, 
the  defendant  in  that  action  appealed  to  the  common  pleas  of 
New- York,  where  the  judgment  of  the  justice  was  reversed — 
the  relator  appearing  in  that  court,  and  making  no  objection  to 
its  want  of  jurisdiction,  but  contesting  the  matter  on  its  merits. 
Judgment  on  this  rerersal  was  entered  in  the  common  pleas  on 
motion  of  the  relator,  on  the  5th  of  March,  1856. 

The  relator,  insisting  that  the  common  pleas  had  no  power  to 
hear  a  case  from  the  marine  court  on  appeal,  until  it  had  been 
first  heard  at  the  general  term  of  the  last  named  court,  applied 
to  the  clerk  of  the  marine  court  to  issue  execution  on  the  judg- 
ment in  his  favor  in  that  court.  The  clerk  refused,  and  he  then 
applied  to  the  general  term  of  the  marine  court  to  compel  the 
clerk  to  do  so,  but  that  court  refused.  He  then  obtained  from 
the  supreme  court  an  alternative  mandamus  to  the  clerk,  to 
compel  him  to  issue  the  execution  or  show  cause.  On  the  re- 
turn showing  the  above  facts,  an  alternative  mandamus  issued 
at  special  term.  This  judgment  was  affirmed  at  the  general 
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term  of  the  supreme  court.     The  appeal  is  from  that  judg- 
ment. 

BENJAMIN  T.  KISSAM,  for  appellant. 
CHARLES  E.  BIRDS  ALL,  for  respondent. 

By  the  court — MITCHELL,  Judge.  The  legislature  has  deemed 
it  expedient  lately,  greatly  to  increase  the  powers  of  the  marine 
court.  Its  jurisdiction  was  formerly  limited,  in  most  cases,  to 
recovery  in  an  amount  not  exceeding  $100.  In  1852,  its  powers 
and  importance  were  much  increased  ;  its  three  justices  were 
made  to  hold  their  offices  for  six  years,  and  their  jurisdiction 
extended  so  that  a  recovery  could  be  had  before  them  for  $250, 
when  before  it  was  limited  to  $100.  (Laws  1852,  ch.  339.)  In 
1853,  recoveries  were  allowed  to  be  had  for  $500,  and  to  induce 
the  bringing  of  actions  of  assault  and  battery,  false  imprison- 
ment, malicious  prosecution,  libel  and  slander,  in  that  court 
alone,  it  was  enacted  that  where  such  actions  should  be  prose- 
cuted in  any  other  court  in  the  city  of  New- York,  the  costs 
should  be  limited  to  the  amount  which  would  have  been  recov- 
ered in  that  court.  (Laws  1853,  ch.  617.) 

That  court  was  also  authorized,  in  the  same  manner  as  the 
court  of  common  pleas  and  the  superior  court  of  that  city,  to 
appoint  the  officers  necessary  to  attend  it,  and  to  order  the 
sheriff  to  supply  it  with  room,  attendants,  fuel,  lights  and  sta- 
tionery, if  the  supervisors  should  neglect  that  duty.  (Laws  1853, 
ch.  229.) 

Previous  to  the  year  1853,  the  court  had  no  general  term; 
causes  were  tried  before  a  single  justice,  but  there  was  no  power 
of  reviewing  them  before  the  justices  of  the  same  court  at  a 
general  term.  The  only  appeal  was  to  the  common  pleas,  and 
that  court  could,  on  appeal,  open  defaults  and  revise  judgments 
for  error  of  fact  as  well  as  of  law.  (Code,  §  366.) 

The  great  increase  of  litigation  in  the  city  made  it  proper  (in 
the  view  of  the  legislature)  to  increase  the  dignity  and  power  of 
the  marine  court,  to  relieve  the  common  pleas  to  some  extent. 
Accordingly,  by  the  act  of  1853,  (ch.  617,  §  5,)  the  marine  court 
was  authorized  to  appoint  general  terms  at  such  times  as  it  might 
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deem  proper,  and  to  hear  appeals  at  such  general  terms.  Be- 
fore this  act,  the  court  of  common  pleas,  as  before  stated,  was 
to  open  defaults.  By  the  5th  section  of  this  act  this  power  was 
conferred  on  the  justice  who  tried  the  cause,  with  great  discre- 
tionary power,  "  on  such  terms  as  may  be  just  and  proper." 
The  remaining  parts  of  that  section  led  to  the  present  contro- 
versy. It  is  necessary  to  refer  to  nearly  the  whole  of  it.  It  is 
as  follows : — 

"  Any  one  of  the  justices  of  said  court  shall  have  the  power 
to  open  defaults  on  such  terms  as  may  be  just  and  proper  in  all 
actions  tried  before  him  ;  and  an  appeal  may  be  taken  upon  the 
same  from  a  judgment  entered  by  the  direction  of  a  single  jus- 
tice of  the  said  court  to  the  justices  thereof  at  a  general  term, 
in  the  same  manner  and  with  the  like  effect  as  appeals  in  the 
supreme  court  from  the  decision  of  a  single  judge  to  the  general 
term,  and  the  same  costs  and  disbursements  allowed  as  on  ap- 
peals from  justices'  courts  to  the  common  pleas." 

Section  six  repeals  all  acts  and  parts  of  acts  in  conflict  with 
this  act. 

It  was  at  one  time  contended  that  the  appeal  to  the  general 
term  lay  only  on  a  judgment  by  default.  Both  the  common 
pleas  and  the  supreme  court  agreed  that  so  narrow  a  construc- 
tion of  the  act  could  not  be  allowed.  A  general  term  would 
hardly  be  created  for  so  trivial  a  purpose,  and  especially  in  a 
matter  which  is  always  considered  almost,  if  not  quite,  discre- 
tionary in  the  primary  tribunal.  The  appeal  allowed  is  not  from 
an  order,  but  from  a  judgment  entered  by  a  single  justice.  The 
opening  of  a  default,  or  the  refusal  to  open  it,  is  an  order, 
merely,  and  not  a  judgment.  The  expression — "  an  appeal 
may  be  taken  upon  the  same  from  a  judgment  entered  by  the 
direction  of  a  single  justice,"  must  be  read,  "  an  appeal  from  a 
judgment  entered  by  the  direction  of  a  single  justice  may  be 
taken  upon  the  same."  This  transposition  carries  out  the  pur- 
pose of  the  legislature,  and  changes  none  of  the  words  in  the 
sentence.  The  same  conclusion  was  arrived  at  in  the  supreme 
court  and  common  pleas — they  holding  that  the  words,  "  upon 
the  same,"  referred  to  the  previous  words,  "  all  actions." 
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A  judgment  in  the  marine  court  is  entered  by  the  direction 
of  a  single  justice,  whether  it  be  entered  by  default,  or  on  trial 
before  the  justice  with  a  jury,  or  by  him  alone  without  a  jury. 
The  reference  to  the  trial  by  a  single  justice  was  made  only  in 
contradistinction  to  trials  at  the  general  term.  The  review  be- 
fore the  general  term  is  thus  allowed  as  to  all  judgments,  with- 
out regard  to  the  mode  of  trial,  except  it  may  be  on  default, 
when  the  specific  remedy  is  prescribed  of  an  application  to  the 
single  justice  who  tried  the  cause. 

In  this,  also,  the  common  pleas  and  the  supreme  court  agree  : 
the  points  in  which  they  differ  are,  that  the  common  pleas  hold 
that  the  general  term  has  no  jurisdiction  as  to  matters  of  fact — 
the  supreme  court  makes  no  such  distinction.  The  common 
pleas  hold  that  the  unsuccessful  party  has  his  election  to  appeal 
to  the  general  term  of  the  marine  court  or  to  the  common  pleas. 
The  supreme  court  hold  that  he  must  first  apply  to  the  general 
term  of  the  marine  court,  and  pass  through  it  before  he  can 
reach  the  common  pleas — the  latter  view  being  really  more 
complimentary  to  the  common  pleas,  and  nearly  completing  its 
resemblance  to  the  highest  court  in  the  state,  so  far  as  relates 
to  its  control  over  the  marine  court. 

The  construction  upheld  by  the  common  pleas  would  lead  to 
a  confusion,  which  ought  not  to  be  attributed  to  the  legislature 
if  it  can  be  avoided.  A  judgment  may  be  rendered  by  a  justice 
for  $250  :  the  plaintiff  may  appeal  to  the  general  term,  claiming 
that  he  should  have  $500,  and  may  succeed  there,  and  the  de- 
fendant may  appeal  to  the  common  pleas,  and  the  judgment  for 
$250  be  affirmed,  or  it  be  adjudged  that  the  plaintiff  had  no 
cause  of  action.  Again,  the  defendant  may  have  relied  on  a 
set-off,  and  that  may  have  been  allowed  him  before  a  justice, 
and  yet  judgment  for  a  balance  be  given  for  the  plaintiff.  The 
defendant  may  appeal  to  the  common  pleas,  insisting  that  he 
should  have  judgment  for  his  whole  set-off,  without  anything 
being  allowed  to  the  plaintiff;  and  the  plaintiff  may  appeal  to 
the  general  term,  claiming  that  the  defendant  should  have  no 
set-off;  each  court  may  decide  in  favor  of  the  appellant.  If 
each  party  may  elect  his  tribunal,  such  may  well  be  the  result; 
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the  judgments  of  each  tribunal  being  equally  authorized  by  law, 
would  be  equally  valid.  The  common  pleas  could  not  claim 
superior  authority  for  its  judgment,  for,  although  it  is  an  appel- 
late court,  so  is  the  general  term  an  appellate  tribunal,  and 
when  it  acts,  its  appeal,  according  to  the  decision  of  the  com 
mon  pleas,  is  final,  and  beyond  the  power  of  the  common  pleas 
to  control.  The  general  term  of  the  marine  court  may  insist 
that,  if  its  jurisdiction  is  such  that  no  appeal  lies  from  it  to  the 
common  pleas,  it  cannot  be  bound,  and  has  no  power  to  avoid 
its  own  judgment,  even  with  a  view  to  conform  it  to  that  of  the 
common  pleas. 

There  has  been  a  growing  disposition  to  produce  simplicity 
in  the  courts,  by  having  as  much  similarity  in  the  practice  and 
organization  of  the  various  courts  as  practicable.  The  act  of 
1853  was  passed  with  this  motive,  and  to  elevate  the  rank  of 
the  marine  court.  With  the  latter  object,  the  justices  of  that 
court  were  made  to  hold  their  offices  as  in  the  common  pleas 
and  superior  courts,  for  six  years,  and  powers  of  control  as  to 
their  room,  fuel,  attendants,  and  stationery,  and  in  the  appoint- 
ment of  their  officers,  were  given  to  them,  like  those  given  to 
the  two  other  courts.  With  the  first  object,  power  to  open  a 
judgment  by  default  was  conferred  on  a  single  justice — (before, 
the  common  pleas  alone  had  this  power) — general  terms  were 
established,  and  an  appeal  given  to  them  in  all  trials ;  thus 
making  a  near  approach  to  the  practice  in  the  courts  of  record. 

This  resemblance  to  those  courts  is  made  more  complete,  if 
it  is  held  that  when  the  act  of  1^53  says,  "  an  appeal  may  be 
taken  from  a  judgment  entered  by  direction  of  a  single  justice 
to  the  justices  thereof  at  a  general  term  ;"  it  is  imperative  that 
such  appeal  must  be  taken  before  any  appeal  lies  to  the  higher 
court.  This  is  analogous  to  the  appeal  to  the  court  of  appeals 
from  all  the  courts  of  record  in  the  state — no  such  appeal  lying 
until  recourse  is  first  had  to  the  general  term  of  the  court  be- 
low, and  its  judgment  is  rendered.  (See  Grade  agt.  Freeland, 
1  Com.  228.)  It  is  also  in  conformity  to  the  ordinary  course 
of  practice,  and  to  sound  sense,  not  to  allow  an  appeal  to  a 
higher  court  while  redress  may  be  had  in  a  higher  branch 
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of  the  court  below  than  that  which  rendered  the  first  judg- 
ment. 

It  has  been  argued,  that  the  language  of  the  Code  is  such 
that  it  allows  an  appeal  to  the  common  pleas  only  from  the 
judgment  of  a  single  justice,  as  the  notice  of  appeal  is  to  be 
served  "  on  the  justice,"  and  the  costs  of  appeal  must  be  paid 
to  "  him,"  in  the  singular  number.  The  singular  number  was 
then  used  because  the  only  judgments  that  could  be  then  ren- 
dered in  the  court  below  were  rendered  before  a  single  justice; 
but  now  the  court  below  can  render  judgments  also  at  a  general 
term ;  and  the  complete  appellate  power  of  the  common  pleas 
over  the  inferior  tribunal  is  not  to  be  taken  away  because  the 
singular  number  alone  was  used  at  a  time  when  that  number 
alone  was  appropriate.  The  controlling  power  of  that  court  is 
as  essential  to  the  symmetry  of  our  judicial  system  as  it  is  im- 
portant for  the  sake  of  justice.  It  never  could  be  the  intention 
of  the  legislature  to  allow  a  court  not  of  record  to  have  a  right, 
at  the  election  of  any  party,  to  pronounce  a  judgment  from 
which  there  could  be  no  appeal,  when  the  original  judgments 
of  the  highest  courts  of  record  are  all  subject  to  two  appeals — 
one  to  the  general  term  of  their  own  court,  and  the  other  to  the 
court  of  appeals.  The  provisions  of  the  Code  must,  therefore, 
be  considered  as  so  modified  by  the  act  of  1853  that  the  return 
to  the  common  pleas  shall  be  made  by  the  general  term  of  the 
marine  court,  and  the  appeal  be  made  in  twenty  days  after  the 
judgment  of  the  general  term. 

The  appeal  that  is  allowed  to  the  general  term  is,  in  general 
terms,  "  from  a  judgment  entered  by  the  direction  of  a  single 
justice."  No  distinction  is  made  whether  the  trial  has  been 
before  a  jury,  or  before  the  justice  alone,  or  before  referees,  as 
is  made  in  the  Code  as  to  appeals  from  the  special  term  and  the 
general  term  of  the  courts  of  record.  There,  in  express  terms, 
and  in  the  only  clause  in  which  the  right  of  appeal  is  given,  the 
limitation  is  presented,  and  it  declares  "an  appeal  upon  the 
law  may  be  taken  to  the  general  term  from  a  judgment  entered 
upon  the  report  of  referees,  or  the  direction  of  a  single  judge 
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of  the  same  court,  in  all  cases,  and  upon  the  fact,  when  the  trial 
is  by  the  court  or  referees." 

This  section  thus  defines  the  cases  in  which  appeals  lie  in 
those  courts,  and  excludes  from  those  cases  trials  before  a  jury, 
where  the  question  to  be  raised  on  appeal  is  one  of  fact  and  not 
of  law.  This  is  not,  as  has  been  supposed,  a  statement  of  the 
manner  or  effect  of  the  appeal,  but  of  the  cases  in  which  the 
appeal  lies.  The  "  manner  "  relates  to  the  mode  of  proceed- 
ing in  effecting  an  appeal,  the  notice  and  security  to  be  given; 
the  "effect"  relates  to  the  consequences  produced  by  the  ap- 
peal, as  under  what  circumstances  it  shall  operate  to  stay  pro- 
ceedings. "Effect"  is  the  appropriate  word  to  describe  a  re- 
sult that  follows  after  the  thing  previously  spoken  of  [the  ap- 
peal] is  completed,  and  would  be  quite  inappropriate  if  used  to 
define  the  cases  in  which  such  thing  might  be  done.  The  fifth 
section,  therefore,  allows  the  appeal  to  the  general  term  as  well 
on  questions  of  fact  as  of  law.  It  would  be  most  extraordinary 
if  such  were  not  the  case.  It  could  not  be,  that  the  law  which 
allows  an  appeal  to  the  higher  court,  on  a  default  and  on  ques- 
tions of  fact  as  well  as  of  law,  and  which  gives  the  extraordi- 
nary power  to  that  higher  court  to  examine  witnesses  originally, 
when  there  was  an  error  in  fact  in  the  proceedings  not  affecting 
the  merits,  (Code,  §  366,)  should  allow  an  appeal  to  the  general 
term  of  the  inferior  court,  in  the  more  difficult  of  the  matters 
thus  cognizable  by  the  higher  court — questions  of  law — and  not 
allow  it  in  the  more  easy  questions  of  fact ;  especially  as  those 
last  in  our  system  were  never  examinable  in  a  higher  court, 
except  in  equity  cases  and  appeals  from  justices'  courts. 

The  relator's  appearing  in  the  common  pleas  and  arguing  his 
cause  there,  on  the  merits  alone,  did  not  give  jurisdiction  to  that 
court ;  such  acts  might  waive  a  mere  irregularity,  but  could  not 
confer  jurisdiction. 

The  appellant  also  insists  that  mandamus  is  not  the  proper 
remedy  in  this  case.  Whatever  difficulty  there  may  be  in  de- 
termining whether  a  mandamus  is  allowable  in  some  cases,  it  is 
allowable  whenever  a  party  has  a  legal  right,  and  is  entitled  to 
a  specific  remedy  to  enforce  it,  and  a  public  officer,  whose  duty 
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it  is  to  afford  that  remedy,  refuses  to  afford  it.  This  is  pecu- 
liarly proper  where  the  officer  is  not  a  mere  ministerial  officer, 
(as  a  collector  of  taxes,)  but,  as  in  this  case,  is  the  agent  by 
whom  the  judgments  of  the  court  are  to  be  enforced :  he  be- 
comes part  of  the  machinery  of  the  court,  without  whose  action 
the  judgment  of  the  court  is  arrested  in  its  effect.  It  cannot  be 
that  the  judges  themselves  are  liable  to  this  writ,  if  they  will 
not  proceed  and  pronounce  judgment,  and  that  the  officer  who 
has  no  discretion  to  exercise,  but  is  bound  to  issue  the  execu- 
tion founded  on  the  judgment  of  the  court,  can,  in  effect,  make 
void  the  judgment  by  refusing  to  issue  the  execution  founded 
on  it ;  and  that  the  judgment-creditor  is  to  be  left  without  any 
specific  means  to  obtain  the  execution  which  the  law  entitles 
him  to. 

In  Onderdonk  agt.  The  Supervisors  of  Queens  County,  (1  Hill, 
195,)  the  court  said,  that  no  certiorari,  mandamus,  or  prohibition, 
on  account  of  an  alleged  erroneous  item  in  the  assessment  of 
taxes,  could  be  issued  to  the  collector,  as  he  was  a  mere  minis- 
terial officer.  The  remark  was  correct  in  its  connection ;  as 
such  officer,  he  had  no  control  over  the  assessment-roll,  and  no 
power  or  right  to  present  to  the  court  the  facts,  which  would 
show  whether  the  item  objected  to  was  lawfully  included  or  not. 
The  application  was  to  prevent  his  acting  where  his  warrant 
required  him  to  act)  if  it  had  been  to  compel  him  to  execute 
the  warrant,  it  probably  would  have  been  granted.  The  clerk 
of  the  court  is  more  than  a  mere  ministerial  officer,  as  he  is  an 
officer  of  the  court,  charged  by  law  with  the  performance  of  a 
specific  duty — that  of  furnishing  the  specific  remedy  by  execu- 
tion on  judgments  in  his  court. 

In  Smith,  $fc.,  pier  proprietors  in  the  City  of  Albany,  agt.  The 
Comptroller  of  the  State,  (18  W.  659,)  a  mandamus  was  granted 
to  compel  the  comptroller  to  pay  certain  tolls  collected  by  him 
for  the  state,  and  to  which  the  pier  proprietors  were  entitled. 

In  The  People  agt.  The  Mayor  of  New-  York,  (10  W.  393-7,) 
the  court,  on  the  merits,  refused  the  relief  sought ;  but  held 
that  mandamus  was  the  proper  remedy  to  compel  the  corpora- 
tion of  New-York  to  execute  a  lease  on  a  sale  for  taxes  j  and 
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that  it  was  no  objection  that  relief  might  be  had  in  equity,  or 
by  indictment.  In  that  case  an  action  for  damages  would  also 
have  lain ;  but  NELSON,  Ch.  J.,  said,  that  "  whenever  a  legal 
right  exists,  the  party  is  entitled  to  a  legal  remedy ;  and  when 
till  others  fail,  the  aid  of  this  may  be  invoked."  This  case, 
and  others,  show  that  when  a  specific  duty  is  imposed  by  stat- 
ute on  public  officers,  they  may  be  compelled  to  execute  it  by 
mandamus,  although  an  action  for  damages  might  also  lie. 

In  The  Bank  of  Utica  agt.  The  City  of  Utica,  (4  Paige,  399,) 
the  chancellor  expressed  the  opinion  that  the  bank  had  a  per- 
fect remedy  at  law,  by  an  application  to  the  supreme  court  for 
a  mandamus  to  compel  the  common  council  to  correct  their 
assessment  and  taxation  of  the  property  of  the  bank,  if  it  was 
illegal. 

In  Bright  agt.  The  Supervisors  of  Chenango  County,  (18  /. 
R.  242,)  the  court  granted  the  writ  to  compel  the  supervisors 
to  audit  and  allow  the  account  of  the  clerk  of  the  county  for 
books  purchased  by  him  for  recording  deeds,  &c. 

In  Hall  agt.  Supervisors  of  Oneida  County,  (19  J.  R.  259,) 
the  court  refused  the  writ,  because  it  appeared  that  the  services 
for  which  the  applicant  (a  physician)  claimed  pay  had  been  ren- 
dered gratuitously,  and  so  there  was  no  legal  claim  for  them  ; 
but  the  court  held  that,  "  if  the  claim  were  legal,  there  was  no 
doubt  of  their  jurisdiction  to  instruct  and  guide  the  supervisors 
in  the  execution  of  their  duty  by  mandamus — not  to  control 
their  discretion  in  judging  what  is  a  reasonable  compensation 
for  such  services,  but  to  compel  them  to  admit  the  claim  as  a 
county  charge,  and  to  exercise  their  discretion  as  to  the 
amount."  (p.  262.) 

The  office  of  the  writ,  and  its  extent,  are  well  stated  by 
Chief  Justice  SPENCER,  in  The  People  ex  rel.  Wilson  agt.  The 
Supervisors  of  Albany,  (12  J.  R.  415,)  that  it  is  "  to  require  the 
persons  to  whom  it  is  directed  to  do  some  particular  thing, 
which  appertains  to  their  office  or  duty,  and  which  the  court 
issuing  it  supposes  to  be  consonant  to  right  and  justice;  and 
that  if  the  party  making  the  application  has  a-  legal  right,  and 
no  other  specific  legal  remedy,  the  writ  generally  goes." 
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The  latter  part  of  this  opinion  is  to  be  understood  in  connec- 
tion with  the  former,  as  applying  only  to  matters  appertaining 
to  a  public  office  or  duty,  not  to  rights  between  private  indi- 
viduals merely,  when  neither  holds  a  public  office. 

The  judgment  of  the  general  term  should  be  affirmed  with 
costs. 


SUPREME   COURT. 

THE  BANK  OF  WATERVILLE,  and  WEST  WINFIELD  BANK  agt. 
GEORGE  BELTSER. 

It  appears  to  be  a  well  established  rule,  that  a  corporation,  when  suing,  need 
not  aver,  and  need  not  prove  its  corporate  existence,  unless  it  be  expressly 
pleaded  that  it  is  not  a  corporation. 

And  this  rule  applies  to  banks  incorporated  under  the  special  provisions  of  the 
general  banking  law,  whether  suing  in  the  name  of  the  bank  or  in  the  name 
of  its  president  alone.  (See  Johnson  agt.  Kemp,  11  How.  Pr.  Rep.  186,  ad- 
verse.) 

This  objection  to  a  complaint  should  be  properly  taken  by  demurrer,  although 
where  the  answer  contains  the  objection  in  form  as  a  demurrer,  it  will  be  con- 
sidered sufficient. 

Kings  Circuit,  JVbf .,  1856. 

THE  plaintiffs'  complaint  in  this  action  was  as  follows : — 

"  The  plaintiffs  above  named  complain  against  the  defendant 
above  named,  that  on  the  25th  day  of  March,  A.  D.  1856,  at 
the  city  of  New- York,  made  his  certain  promissory  note  in 
writing,  whereby  he  promised  to  pay  to  the  order  of  A.  H. 
Guston  fifty  dollars,  for  value  received,  which  note  was  then 
and  there  delivered,  by  the  defendant,  to  said  A.  H.  Guston, 
who  afterwards  endorsed  and  delivered  the  same  to  Hartshorn, 
Clark,  Babcock  &  Co.,  and  that  the  said  Hartshorn,  Clark,  Bab- 
cock  &  Co.  afterwards  duly  transferred,  and  for  value  delivered 
the  same  to  the  plaintiffs,  who  are  now  the  lawful  owners  and 
holders  thereof.  And  that  there  is  now  due  the  plaintiffs  there- 
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upon,  from  the  defendant,  the  sum  of  fifty  dollars,  principal, 
together  with  interest  thereon  from  the  8th  day  of  June,  1856 : 
for  which  principal  sum  and  interest  the  plaintiffs  demand  judg- 
ment, besides  costs  of  this  action. 

"  L.  HENRY,  Pl'ffs  Att'y. 

"Dated,  Aug.  8th,  1856." 

] 

The  defendant  answered  the  complaint  as  follows : — 

"  The  answer  of  the  above  named  defendant,  George  Beltser, 
to  the  complaint  herein,  states, 

"  That  the  said  defendant  objects  to  the  said  complaint,  be- 
cause it  does  not  show  or  refer  to  any  law  incorporating  the 
plaintiffs,  or  under  which  they  are  organized,  or  doing  business, 
or  that  the  plaintiffs  have  any  legal  capacity  to  sue. 

"  And  the  said  defendant,  by  his  said  answer,  further  says, 
that  it  is  not  true  ;  and  he  therefore  denies  each  and  every  alle- 
gation in  the  said  complaint  contained. 

"  Wherefore,  he  prays  that  the  said  complaint  may  be  dis- 
missed with  costs. 

"  JOHN  S.  APPLEGATE,  Att'y  for  Deft. 

"  Dated  August,  1856." 

L.  HENRY,  for  plaintiffs. 

JOHN  S.  APPLEGATE,  for  defendant. 

EMOTT,  Justice.  The  answer  in  this  action  does  not  allege 
that  the  plaintiffs  are  not  corporations.  It  only  objects  to  the 
complaint  that  it  does  not  contain  averments  by  the  plaintiffs 
themselves  of  their  corporate  existence,  and  their  consequent 
right  to  sue.  It  is  very  questionable  whether  such  an  objec- 
tion should  not  be  taken  by  a  demurrer  in  the  present  instance ; 
but  that  question  it  will  not  be  necessary  for  me  to  discuss. 
Perhaps  this  portion  of  the  answer  may  be  regarded  as  a  de- 
murrer. 

The  main  question  in  the  case  is,  whether,  in  a  suit  by  a 
corporation,  the  plaintiff  is  bound  to  allege  its  own  corporate 
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character,  and  title  to  sue  in  a  court  of  justice?  The  Code 
contains  no  new  enactments  in  respect  to  pleadings  in  suits  by 
corporations  ;  and  the  provisions  of  article  1,  title  10,  chap.  8, 
of  the  3d  part  of  the  Revised  Statutes,  are  expressly  retained, 
so  that  the  rules  of  pleading  in  these  actions  are  the  same  as 
they  were  at  common  law,  with  only  the  modifications  intro- 
duced by  the  Revised  Statutes.  At  common  law  it  was  well 
settled,  that  when  an  action  was  brought  by  a  corporation,  they 
need  not  show  how  they  were  incorporated.  So  it  was  ex- 
pressly decided  by  the  court  of  king's  bench,  in  Henriques  agt. 
The  Dutch  West  India  Company,  on  a  writ  of  error  from  the 
common  pleas,  and  the  judgment  was  afterwards  affirmed  in  the 
house  of  lords.  The  report  of  the  case  (2  Ld.  Raym.  1535) 
gives  the  reasoning  of  the  court,  that  if  the  name  is  proper  for 
a  corporation,  the  name  argues  a  corporation;  but  upon  the 
general  issue  pleaded,  the  plaintiffs  must  prove  themselves  to 
be  a  corporation.  A  still  earlier  authority  had  declared  the 
same  rule.  (Norris  agt.  Stops,  Hob.  211.) 

The  earliest  case  in  our  reports  is  The  President,  £fc.,  of  the 
U.  S.  Bank  agt.  Haskins,  (1  Johns.  Cases,  132,)  where,  upon 
demurrer  to  a  plea  in  abatement,  that  the  act  of  incorporation 
was  not  set  forth  in  the  declaration,  the  court  held,  that  whether 
the  charter  of  the  bank  was  a  public  or  a  private  act,  it  was,  at 
all  events  unnecessary  to  set  it  forth. 

In  The  Dutchess  Cotton  Manufactory  agt.  Davis,  (14  J.  R. 
238,)  the  question  came  up  in  the  case  of  a  corporation  formed 
like  the  present  banking  associations,  under  a  general  law,  on 
special  demurrer,  and  the  rule  was  laid  down  precisely  as  in 
the  report  of  the  case  of  Henriques  agt.  The  Dutch  West  India 
Company,  and  the  decision  in  The  President  of  the  Bank  of  the 
U.  S.  agt.  Haskins,  and  a  subsequent  decision  to  the  same  effect 
in  Jaclcson  agt.  Plumb,  (8  J.  R<  378,)  are  cited  and  approved. 

To  the  same  effect  is  The  Bank  of  Utica  agt.  Smalky,  (2  Cow. 
770,  778,)  and  The  Bank  of  Auburn  agt.  Weed,  (19  J.  R.  300;) 
and  in  the  last  case  on  this  point,  which  originated  before  the 
Revised  Statutes,  The  Bank  of  Michigan  agt.  Williams,  (5  Wend. 
478,)  the  same  rule  was  again  distinctly  laid  down,  that  a  cor- 
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poration,  whether  foreign  or  domestic,  in  bringing  a  suit,  need 
not  aver  its  own  corporate  existence,  or  plead  its  charter,  but 
upon  the  general  issue  pleaded  must  prove  itself  a  body  politic. 
By  the  Revised  Statutes,  two  changes  in  the  pleadings  were 
introduced  by  §§  8  and  13  of  title  4,  chap.  8,  of  the  3d  part. 
The  first  was,  that  it  should  no  longer  be  necessary  for  a  cor- 
poration plaintiff  to  prove  itself  a  corporation,  unless  its  cor- 
porate existence  was  denied,  by  a  plea  in  abatement  or  in  bar, 
averring  that  it  was  not  a  corporation.  That  is,  the  corporate 
character  of  the  plaintiff  was  not  put  in  issue,  by  the  plea  of  the 
general  issue,  and  the  plea  of  nul  tiel  corporation  became  a  good 
special  plea  ;  whereas,  formerly  it  had  been  demurrable,  as 
amounting  to  the  general  issue.  (19  /.  R.  300.) 

The  other  section  (§  13,)  was  introduced,  the  revisers  state, 
in  their  notes,  to  save  prolixity  in  pleading,  and  provided  that 
in  stating  or  averring  an  act  of  incorporation,  or  th,e  corporate 
character  of  a  party,  plaintiff  or  defendant,  it  should  not  be 
necessary,  as  had  been  held  in  some  cases,  to  recite  the  charter 
or  the  proceedings  creating  the  corporation — (as,  for  instance, 
in  the  case  of  corporations  formed  under  a  general  law) — or 
to  set  forth  the  substance  of  such  act  of  incorporation,  or  pro- 
ceeding; but  it  should  be  enough  to  state  the  act  under  which 
the  corporation  was  created  by  its  title,  and  the  date  of  its 
passage.  A  little  attention  to  these  two  provisions  will  enable 
us  to  reconcile,  with  the  former  as  well  as  the  latter  decisions, 
the  case  of  The  Onondaga  County  Bank  agt.  Carr,  (17  Wend. 
443,)  to  which  I  was  referred,  as  in  point  against  this  complaint. 
That  was  a  case  where,  the  plaintiffs  having  declared  without 
averring  their  corporate  existence,  the  defendant  pleaded  nul 
tiel  corporation,  thus  making  it  necessary  for  the  plaintiffs,  as 
the  plea  was  a  special  one,  averring  new  matter,  and  not  issu- 
able,  to  set  up  their  corporate  character  in  pleading  by  a  reply ; 
and  also  to  prove  that  character  at  the  trial  under  the  37th  sec- 
tion of  the  new  statute.  The  plaintiffs,  in  reply,  set  up  their 
act  of  incorporation,  and  concluded  to  the  country,  and  thus  pre- 
sented the  issue  simply  of  the  passage  of  their  charter.  The 
court  held,  that  as  the  declaration  contained  no  averment  of  the 
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corporate  character  of  the  plaintiffs,  and  the  first  allegation  put- 
ting that  in  issue  came  from  the  defendant,  when  the  plaintiffs 
replied,  specially  averring  that  they  had  been  incorporated  at 
such  a  time  by  such  an  act ;  they  had  all  the  benefits  intended 
by  the  13th  section  of  the  chapter  of  the  Revised  Statutes  in 
making  this  short  statement  of  their  incorporation,  and  had  no 
right  to  narrow  the  issue  to  this  fact  alone  by  concluding  their 
replication  to  the  country.  They  were  bound  to  end  the  repli- 
cation with  a  verification,  and  thus  permit  the  defendant  to 
elect  whether  he  would  traverse  the  original  incorporation  set 
up  in  the  reply  in  the  short  manner  allowed  by  the  statute,  or 
aver  an  ouster,  or  dissolution,  or  any  subsequent  destruction  of 
the  plaintiffs  corporate  existence  in  a  rejoinder.  But  this  is 
all  which  the  case  decides,  although  the  court  very  justly  say, 
that  if  the  declaration  had  averred  the  corporate  character  of 
the  plaintiffs,  the  plea  of  nul  tiel  corporation  being  in  answer  to 
such  averments,  might  have  concluded  to  the  country,  and  so 
saved  all  the  subsequent  pleadings :  still  they  nowhere  intimate 
that  such  an  averment  by  the  plaintiffs  was  necessary,  or  that 
the  declaration  was  defective  without  it.  There  is  nothing  in 
this  case,  therefore,  inconsistent  with  the  well  established  rule 
to  which  I  have  adverted ;  and  there  is  certainly  no  evidence 
of  a  design  by  the  legislature  to  interfere  with  that  rule,  in  in- 
troducing the  provision,  that  a  corporation  suing  not  only  need 
not  aver,  but  need  not  prove  its  corporate  existence,  unless  it 
be  expressly  pleaded  that  it  is  not  a  corporation. 

The  rule  that  when  a  corporation  is  plaintiff,  it  need  not  set 
out  its  charter  or  incorporation,  is  also  recognised  in  Clark  agt. 
Benton  Manuf.  Co.,  (12  Wend.  218  ;)  Proprietors  of  Southold  agt. 
Horton,  (6  Hill,  50 ;)  and  Camden  fy  Jimboy  R.R.  Co.  agt.  Re- 
mer,  (4  Barb.  127.) 

There  are  other  recent  cases  where  the  same  rule  has  been 
recognized  both  in  equity  and  at  law7;  and  in  the  case  of  The 
Mutual  Ins.  Co.  agt.  Osgood,  (1  Duer,  703,)  the  rule  is  expressly 
asserted,  and  applied  under  the  Code.  The  only  decision  to 
the  contrary  which  I  have  seen  was  made  by  Mr.  Justice 
MITCHELL,  in  a  case  slightly  differing  from  the  present,  be- 
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'cause  the  suit  was  brought  under  the  special  provisions  of  the 
general  banking  law,  in  behalf  of  a  bank  in  the  name  of  its 
president,  and  not  in  the  name  of  the  bank.  (Johnson  agt.  Kemp, 
11  How.  186.)  With  great  respect  for  that  learned  judge,  how- 
ever, I  am  unable  to  see  how  that  decision  can  be  sustained. 
At  all  events,  the  reasoning  of  the  opinion  is  clearly  in  conflict 
with  the  whole  line  of  authorities  to  which  I  have  referred. 

A  careful  examination  of  these  authorities  has  removed  any 
doubts  which  existed  in  my  mind  as  to  this  complaint. 

There  must  be  judgment  for  the  plaintiffs  for  the  amount  of 
the  note  proved,  with  costs. 


SUPREME  COURT. 

PATRICK  M'CAFFERTY,  agt.  HUGH  M'CABE,  and  THE  MAYOR, 
&c.,  of  the  City  of  New- York. 

An  individual  who,  under  a  contract  with  the  corporation  of  the  city  of  New- 
York,  is  proceeding  to  pave  a  street,  cannot  be  restrained  by  injunction  against 
him,  on.  behalf  of  an  owner  of  real  estate  assessed  for  the  improvement,  from 
doing  the  work  otherwise  than  according  to  the  contract. 

The  remedy  is,  by  injunction  restraining  the  corporation  from  either  making  the 
assessment,  or  from  paying  the  defendant  anything  on  account  of  his  contract, 
until  he  has  fully  complied  with  it. 

New- York  Special  Term.,  Dec.,  1856. 

A  PRELIMINARY  injunction  had  been  issued  in  this  case  on 
the  application  of  the  plaintiff,  an  owner  of  real  estate  on 
Forty-eighth  street,  to  restrain  the  defendant  from  paving  that 
street,  otherwise  than  in  accordance  with  his  contract  with  the 
mayor,  &c.  It  would  appear  that  the  corporation  had  deter- 
mined that  this  street  should  be  paved,  and,  in  pursuance  of 
the  charter  and  ordinance,  entered  into  a  contract  with  the  de- 
fendant, M'Cabe,  to  do  the  same  in  a  certain  specified  manner. 
The  plaintiff  alleges  that  the  defendant  is  not  proceeding  in 
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accordance  with  his  contract,  and  calls  upon  this  court  to  re-* 
strain  him  from  proceeding,  unless  in  compliance  with  the  con-' 
tract.  A  motion  is  now  made  for  a  dissolution  of  this  pre- 
liminary injunction. 

|  BEEBE,  DONOHUE  &  DEAN,  for  plaintiff. 

STILLWELL  &  SWAIN,  for  defendant  M'Cabe. 

M.  V.  B.  WILCOXSON,  for  the  mayor,  #c.,  of  JV*.  F. 

DA  VIES,  Justice.  I  am  unable  to  perceive  upon  what  prin- 
ciple this  court  can  be  called  on  to  interfere  in  this  case  by 
injunction.  The  proper  public  body  has  made  a  contract, 
which  is  not  alleged  is  improper,  in  any  respect,  to  perform  for 
the  corporation  certain  work.  It  is  not  denied  that  this  is  all 
lawful,  or  that  the  work  ought  not  to  be  done.  But  the  plain- 
tiff says,  the  defendant  is  not  doing  the  work  in  accordance 
with  his  contract,  and  asks  this  court  to  say  that  he  shall  only 
do  it  in  conformity  with  its  stipulations.  An  injunction  has 
been  issued,  in  conformity  with  this  prayer,  and  the  defendant 
insists  he  has  done,  and  always  has  been  doing  the  work  in 
conformity  with  the  contract.  If  this  injunction  stands,  it  must 
be  followed  by  a  motion  on  the  part  of  the  plaintiff,  to  punish 
the  defendant  for  a  contempt  in  violating  it,  by  not  doing  the 
work  in  conformity  with  the  contract,  while  he  alleges  that  he 
has  not  violated  it,  because  the  work  has  been  done  in  accord- 
ance with  the  contract. 

Such  issues  cannot  be  conveniently  disposed  of  in  this  court, 
and  would  lead,  in  my  judgment,  to  withdrawing  from  the  ap- 
propriate public  officers  the  inspection  and  supervision  of  the 
great  amount  of  work  done  for  the  corporation.  The  plaintiff 
is  not  without  adequate  and  full  remedy.  As  a  tax-payer,  he 
can  obtain  an  injunction,  if  his  premises  are  correct,  against  the 
corporation,  from  paying  the  defendant  anything  on  account  of 
his  contract,  until  he  shall  have  fully  complied  with  all  its 
terms  and  provisions;  or  he  may,  as  an  owner  of  property 
benefited  by  the  improvement,  and  to  be  assessed  by  the  cor- 
poration to  reimburse  the  city  treasury  for  its  expense,  obtain 
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an  injunction,  restraining  them  from  making  such  an  assess- 
ment, until  the  defendant  shall  have  fully  complied  with  his 
contract.  Either  of  these  remedies  are  open  to  the  plaintiff, 
and,  in  my  opinion,  far  more  effective  and  proper  than  the  one 
now  sought. 

I  am  satisfied  the  present  injunction  cannot  be  sustained, 
either  on  principle  or  authority,  and  must,  therefore,  be  dis- 
solved. 


SUPREME  COURT. 

PEOPLE  ex  rel.  JAMES  ROGERS  agt.  THE  COUNTY  JUDGE  or 
CLINTON  COUNTY. 

Ministerial  officers,  and  corporation^  may  be  required  by  writ  of  mandamus 
to  act  in  a  particular  manner,  or  even  to  reverse  what  they  have  already  done; 
but  the  rule  is  otherwise  in  relation  to  courts  of  justice,  and  other  bodies  act- 
ing judicially  upon  matters  within  their  cognizance. 

This  court,  by  mandamus,  can  require  the  latter  tribunals  to  proceed  to  judgment, 
but  it  cannot  dictate  what  particular  judgment  they  shall  render. 

Where  an  order  for  an  amended  return  from  a  justices1  court  is  granted  at  the 
first  term  of  the  county  court,  after  the  filing  of  the  original,  it  is  improper  to 
place  the  appeal  upon  the  calendar  of  the  county  court,  until  the  return  of  the 
justice's  court  has  been  perfected  by  the  filing  of  the  amended  return. 

Where  the  county  court,  before  the  filing  of  the  amended  return,  dismisses  the 
appeal  under  and  by  the  mandate  of  §  364  of  the  Code,  it  acts  ministerially, 
and  the  dismissal  is  a  nullity  ;  and  a  mandamus  may  issue  in  like  manner  as 
if  the  appeal  had  not  been  dismissed,  requiring  the  county  court  to  proceed  to 
judgment. 

Clinton  Special  Term,  Oct.,  1856. 

MOTION  for  a  mandamus  to  the  county  judge,  &c.,  command- 
ing him  to  allow  an  appeal  to  be  placed  on  the  calendar,  &c., 
and  to  hear  the  argument  thereof,  and  to  give  judgment  there- 
on, &c. 

The  justice's  return  to  the  appeal  was  filed  on  the  10th  July, 
1855,  and  the  appeal  was  noticed  for  argument  by  the  appellant 
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for  the  fourth  Monday  of  August,  1855.  On  the  27th  August^ 
1855,  the  appellee  obtained  an  order  that  the  justice  make  and 
file  an  amended  return.  The  argument  of  the  appeal  was  post- 
poned at  the  request  of  the  appellee  from  time  to  time,  and  until 
the  fourth  Monday  of  August,  1856,  in  consequence  of  the 
omission  of  the  justice  to  file  his  amended  return.  The  county 
judge,  in  the  absence  and  without  the  knowledge  of  the  parties, 
acting  under  the  364th  section  of  the  Code,  dismissed  the  ap- 
peal on  the  fourth  Tuesday  of  June,  1856,  and  before  the 
amended  return  was  filed. 

LEMUEL  STETSON,  for  motion. 
GEO.  M.  BECKWITH,  opposed. 

PAIGE,  Justice.  It  is  now  the  settled  doctrine  of  this  court, 
that  a  mandamus  will  not  lie  to  an  inferior  court  for  the  correc- 
tion of  judicial  errors.  All  that  this  court,  in  the  exercise  of 
its  supervisory  powers  over  subordinate  judicial  tribunals,  can 
do  is  to  require  them,  by  mandamus,  to  proceed  to  judgment ; 
but  it  cannot  dictate  what  particular  judgment  they  shall  ren- 
der. Although  ministerial  officers  and  corporal  ions  may  be 
required,  by  this  writ,  to  act  in  a  particular  manner,  or  even  to 
reverse  what  they  have  already  done ;  the  rule  is  otherwise  in 
relation  to  courts  of  justice,  and  other  bodies,  acting  judicially 
upon  matters  within  their  cognizance.  (20  Wend.  658,  659  and 
660  ;  2  Denio,  191 ;  1  id.  679  ;  18  Wend.  79.) 

In  this  case,  the  only  question  is,  whether  the  dismissal  of 
the  appeal  by  the  county  judge  was  a  matter  within  his  judicial 
cognizance,  and  whether  it  was  a  judicial  error?  If  the  county 
judge  acted  ministerially,  or  if  he  had  no  power  under  §  364  of 
the  Code  to  dismiss  the  appeal,  and  therefore  the  matter  of  the 
dismissal  was  not  within  his  judicial  cognizance,  and  for  that 
reason  a  nullity,  a  mandamus  may  issue  commanding  him  to 
proceed  to  hear  and  decide  the  appeal.  Such  a  mandamus 
would  not  violate  the  principle  of  the  cases  cited,  as  it  will  only 
require  the  county  court  to  proceed  to  judgment,  and  will  not 
dictate  what  particular  judgment  shall  be  given. 
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Section  364  provides  that  if  a  return  be  made,  &c.,  the  ap- 
peal shall  be  placed  on  the  calendar,  and  continue  thereon  with- 
out further  notice,  &c. ;  but  if  neither  party  bring  it  to  a  hear- 
ing before  the  end  of  the  second  term,  the  court  shall  dismiss 
the  appeal,  unless  it  continue  the  same  by  special  order  for  cause 
shown. 

With  some  hesitation,  I  have  come  to  the  conclusion  that  the 
appeal  was  improperly  placed  upon  the  calendar  of  the  court, 
before  the  return  was  perfected  by  the  filing  of  the  amended 
return.  The  order  for  the  amended  return  was  granted  at  the 
first  term  after  the  filing  of  the  original  return,  and  such  order 
remained  in  force  unrescinded  until  the  dismissal  of  the  appeal. 

If  the  appeal  was  improperly  placed  upon  the  calendar  be- 
fore the  return  was  perfected  by  the  filing  of  an  amended  re- 
turn, the  county  court  had  no  power  to  dismiss  the  appeal ;  and 
the  dismissal  was  a  mere  nullity.  And  it  may  be  s-aid,  inas- 
much as  no  motion  was  made  by  the  appellee  to  dismiss  the 
appeal, -and  as  no  cause  was  shown,  or  attempted  to  be  shown 
by  the  appellant  for  the  continuance  of  the  appeal,  and  as  no 
question  was  presented  to  the  court  by  either  party  for  its  de- 
liberation, the  action  of  the  court  having  been  taken  in  the  ab- 
sence, and  without  the  knowledge  of  the  parties,  and  in  obe- 
dience to  the  peremptory  mandate  of  the  364th  section  of  the 
Code,  that  the  court,  in  dismissing  the  appeal,  did  not  act  ju- 
dicially, but  ministerially  merely. 

The  364th  section  declares, in  the  case  stated,  that  "the  court 
shall  dismiss  the  appeal,"  &c.  In  doing  this  act  under  this 
mandate,  in  the  absence  of  the  parties,  and  where  no  motion  is 
made  by  either  party,  and  no  question  submitted  by  either  to 
the  court,  the  court  is  the  mere  instrument  of  the  law.  It  does 
not  deliberate,  it  exercises  no  discretion,  it  does  what  it  is  com- 
manded to  do,  and  precisely  as  a  ministerial  officer  acts  in  the 
discharge  of  his  official  duty. 

If,  therefore,  the  county  court  acted  ministerially  in  dismiss- 
ing the  appeal ;  or  if  the  dismissal  of  the  appeal  was  not  within 
its  judicial  cognizance,  and  void,  it  may  be  regarded  as  a  nul- 
lity, and  a  mandamus  may  issue  in  like  manner  as  if  the  appeal 
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had  not  been  dismissed,  requiring  the  county  court  to  proceed 
to  judgment. 

It  had  doubtless  escaped  the  recollection  of  the  county  judge, 
when  he  dismissed  the  appeal,  that  an  order  had  been  made 
requiring  the  justice  to  file  an  amended  return,  and  that  the 
same  had  not  been  filed. 

A  mandamus  must  issue  as  asked  for. 


SUPERIOR  COURT. 

THE  MAYOR,  ALDERMEN  and  COMMONALTY  of  the  City  of  New- 
York,  agt.  JOHN  S.  HILL. 

Where  the  corporation  of  the  city  of  New- York  have  a  vested  right  to  the  pos- 
session and  enjoyment  of  a  pier,  their  estate  or  interest,  so  far  as  it  respects 
their  right  to  grant  the  use  of  such  pier,  and  receive  the  emoluments,  is  of  the 
same  nature  as  if  they  owned  the  fee. 

And  an  occupant  who  is  let  into  possession  under  a  contract  to  take  a  lease  of 
such  right,  but  violates  his  agreement,  and  refuses  to  take  the  lease,  must  ac- 
count, under  an  implied  contract,  as  bailiff  to  the  corporation. 

New- York  Special  Term,  Nov.,  1856. 

DEMURRER  to  the  complaint. 

This  is  an  action  for  the  use  and  occupation  of  a  pier,  and  to 
recover  the  wharfage  received  therefrom.  The  plaintiffs  had 
agreed  to  lease  to  the  defendant  one  of  the  piers  and  bulkhead. 
He  was  let  into  possession  and  receipt  of  the  wharfage,  and 
then  refused  to  fulfil  his  contract  and  take  the  lease. 

MR.  HUTCHINS,  for  defendant. 

M.  V.  B.  WILCOXSON,  for  plaintiff's. 

HOFFMAN,  Justice.  The  case  of  Boreel  agt.  The  City  of 
New-York,  (2  Sand.  Superior  Court  Rep,  552,)  settled  that  the 
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grant  of  a  right  to  receive  wharfage  of  a  bulkhead,  the  fee  re- 
maining in  the  city,  was  an  incorporeal  hereditament. 

In  this  case,  although  the  fee  to  the  pier  does  not  vest  in  the 
city,  the  right  of  possession  and  enjoyment  does,  and  the  estate 
or  interest  is  of  the  same  nature. 

The  corporation  sold,  at  auction,  this  right  to  the  piers  in 
question  for  a  term  of  years.  It  is  termed  a  lease,  and  perhaps 
not  improperly.  The  language  of  the  complaint  would  have 
been  better  had  it  been  that  they  sold  to  the  defendant  "  a  right 
to  a  lease  of  pier  No.  52,"  &c.,  instead  of  "the  lease  of  pier 
No.  52  ;"  but  the  meaning  and  legal  import  is  free  from  doubt. 

The  defendant,  upon  the  statements  of  the  complaint,  has 
violated  his  contract  to  take  the  lease,  and  has  gone  into  pos- 
session by  permission.  He  is  liable,  under  an  implied  contract, 
to  pay  what  he  has  received — for  such  dues  and  receipts  plainly 
belong  to  the  plaintiffs,  and  the  defendant  must  be  treated  as 
their  bailiff  merely. 

There  must  be  judgment  for  the  plaintiffs  upon  the  demurrer, 
with  costs.  If  the  defendant  wishes  to  answer,  he  must  pay  all 
the  costs  of  the  action. 


SUPREME  COURT. 

JOHN  A.  DAYTON  agt.  JACOB  RYERSON,  JOHN  RYERSON,  and 
PHEBE  ANN  RYERSON. 

Where  a  plaintiff  claims  for  services  as  the  agent  of  the  defendants  in  effecting 
a  sale  of  their  property,  and  the  defendants  deny  such  agency,  and  the  plain- 
tiff has  no  direct  and  positive  evidence  of  any  such  contract — evidence  which 
has.  or  would  have  a  marked  tendency  to  establish  such  contract — to  prove 
circumstances  from  which  a  contract  might  be  inferred,  is  relevant  to  the 
issue. 

And  if  any  such  evidence  is  offered  by  the  plaintiff,  and  rejected  by  the  judge  on 
the  trial,  or  if  any  questions  calculated  to  elicit  such  evidence  is  overruled, 
as  it  cannot  be  known  what  effect  it  would  have  upon  the  minds  of  the  jury, 
there  will  be  a  new  trial. 
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Dutchess  General  Term,  April,  1853. 

S.  B.  STRONG,  BARCULO  and  GRAY,  Justices. 

THIS  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  the  sum  of  $1,070  commissions,  for  services, 
&c.,  as  the  agent  and  real  estate  broker  of  the  defendants  in 
effecting  a  sale,  for  the  sum  of  $107,000,  to  one  Cyrus  P.  Smith, 
of  a  parcel  of  land  containing  about  five  hundred  and  thirteen 
lots,  lying  in  the  Seventh  ward  of  the  city  of  Brooklyn,  belong- 
ing to  the  defendants. 

The  answer  of  the  defendants  denied,  specifically,  each  and 
every  allegation  of  the  complaint. 

The  cause  was  tried  at  the  Kings  circuit,  before  Hon.  NATHAN 
B.  MORSE  and  a  jury,  on  the  17th  of  June,  1851.  The  jury 
found  a  verdict  for  the  defendants.  On  a  bill  of  exceptions, 
the  cause  was  ordered  to  be  heard,  in  the  first  instance,  at  a 
general  term — where  a  new  trial  was  granted,  on  the  ground 
that  admissible  evidence,  to  prove  circumstances  from  which  a 
contract  between  the  parties  establishing  the  agency  of  the 
plaintiff  might  be  inferred,  was  excluded  on  the  trial. 

The  remaining  facts  will  sufficiently  appear  in  the  opinion  of 
the  court. 

ALBERT  MATHEWS,  for  plaintiff,  said, 

1.  The  acts  and  declarations  of  an  agent  are  admissible  for 
and  against  the  principal,  when  part  of  the  res  gestce.    (Thalli- 
mer  agt.  Brinckerhojf,  4  Wend.  R.  394.) 

2.  The  jury  may  infer  a  promise  from  the  facts  and  circum- 
stances and  acts  of  the  parties,  although  no  promise  is  proved. 
(Men  agt.  Smith,  8  Cow.  R.  301 ;   Guild  agt.  Guild,  15  Pick. 
R.  129.) 

3.  A  request  may  be  implied  from  the  beneficial  nature  of  the 
consideration  and  the  circumstances  of  the  transaction.    (Liv- 
ingston agt.  Rodgers,  1  Games'  R.  585 ;  Hicks  agt.  Burhans, 
10  Johns.  R.  244.) 

4.  When  services  have  been  performed  for  another,  with  his 
knowledge  and  approbation,  the  law  implies  a  promise  to  pay 
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for  them,  unless  the  defendant  can  show  that  payment  was 
never  intended.  It  rests  with  the  defendant  to  prove,  and  with 
the  jury  to  decide  that  services  so  rendered  were  intended  as  a 
voluntary  courtesy.  (Jacobson  agt.  Executors  of  La  Grange, 
3  Johns.  R.  201 ;  Roe  agt.  Martin,  2  Cow.  R.  417.) 

5.  Whoever  has  the  benefit  of  the  services  of  another,  is 
liable  on  a  quantum  meruit,  and  a  previous  request  will  be  im- 
plied. (Oatfield  agt.  Waring,  14  Johns.  188 ;  Sullivan  agt.  Camp- 
bell, 2  Hall's  R.  271.) 

6.  Where  labor  is  performed  for  the  benefit  of  another,  with- 
out his  express  request,  yet  if  he  know  of  the  work,  and  tacitly 
assents  to  it,  an  implied  promise  will  arise  to  pay  a  reasonable 
compensation.    (James  agt.  Bixby,  11  Mass.  R.  39 ;  Farming- 
ton  Academy  agt.  Jillen,  14  id.  174.) 

7.  A  subsequent  ratification  is  equivalent  to  a  previous  au- 
thority.    Omnis  ratihabitio,  fyc.    (Culver  agt.  Ashley,  19  Pick. 
R.  300 ;  1  Am.  L.  C.  417.) 

8.  A  ratification  may  be  express  or  presumed  from  the  acts 
of  the  person  to  be  affected.  (Lawrence  agt.  Taylor,  5  Hill,  108.) 

9.  If  a  contract  be  made,  or  an  act  done  without  authority, 
and  benefit  be  received  and  accepted  under  it,  this  is  a  ratifi- 
cation of  the  whole.    (Moss  agt.  The  Rossie  Lead  Mining  Co., 
5  Hill,  137.) 

A.  HADDEN,  for  defendants. 

By  the  court — S.  B.  STRONG,  Justice.  The  learned  judge, 
before  whom  this  action  was  tried,  instructed  the  jury  very  cor- 
rectly, that  the  question  to  be  determined  by  them  was,  whether 
the  plaintiff  had  been  employed  by  the  defendants  to  effect  the 
sale  of  the  real  estate  made  by  them,  or  in  their  behalf,  to  Cyrus 
P.  Smith,  or  had  simply  acted  (if  he  had  any  agency  in  that  mat- 
ter) as  a  mere  volunteer,  without  stipend.  There  was  no  direct 
and  positive  evidence  of  any  contract  between  the  parties  to 
this  suit,  nor  did  the  plaintiff  allege  that  any  such  evidence 
could  be  produced,  or  existed.  His  offers  were  to  prove  cir- 
cumstances from  which  a  contract  might  be  inferred. 
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Evidence  which  had,  or  would  have  had  a  marked  tendency 
to  establish  such  contract  was  relevant  to  the  issue;  and  if  any 
such  was  offered  by  the  plaintiff  and  rejected  by  the  judge,  or 
if  any  questions  calculated  to  elicit  such  evidence  were  over- 
ruled, as  it  cannot  be  known  what  effect  it  would  have  pro- 
duced upon  the  minds  of  the  jury,  there  should  be  a  new  trial. 

Facts  going  to  show  the  nature  and  extent  of  the  plaintiff's 
agency  (if  any)  in  effecting  the  sale,  the  defendants'  knowledge 
of  his  transactions,  or  their  acceptance  and  confirmation  of  what 
was  done  by  him  in  reference  to  the  sale  of  their  property,  were 
immediately  relevant  and  material.  Enough  was  proved  to 
show  that  a  sale  was  effected  by  some  one  other  than  the  de- 
fendants, which  was  subsequently  consummated  by  them. 

The  plaintiff  attempted  to  prove  his  alleged  agency  in  mak- 
ing the  sale.  Smith,  who  bought  the  property,  was  asked  by 
the  plaintiff's  counsel  the  following  question  :  "  Through  whom 
did  you  purchase  the  property  in  question1?"  The  defendants' 
counsel  objected  to  the  question,  on  the  ground  that  it  was  im- 
material from  whom  the  witness  purchased.  The  judge  sus- 
tained the  objection  and  overruled  the  evidence.  The  same 
witness  was  also  asked  by  the  plaintiff's  counsel,  whether  he 
had  purchased  of  the  defendants  directly,  or  how  otherwise'? 
In  other  words,  whether  the  defendants  had  sold  the  property 
personally,  or  through  the  agency  of  some  other  person? 

This  question  was  also  objected  to  and  ruled  out.  This  wit- 
ness had  previously  testified  that  he  had  purchased  through  the 
plaintiff,  and  not  directly  from  the  defendants;  but  the  evidence 
had  been  excluded  as  irresponsive  to  the  question  which  had 
then  been  asked.  This  witness  was  also  asked  by  the  plain- 
tiff's counsel,  to  whom  he  had  paid  the  money  for  the  defend- 
ants' properly  which  he  had  purchased?  This  question  was 
also  objected  to,  and  ruled  out.  The  reason  is  not  stated,  but 
probably  on  the  allegation  of  its  immateriality.  If  there  had 
been  any  objection  on  the  ground  that  it  was  too  general,  and 
might  lead  to  the  introduction  of  improper  evidence,  it  should 
have  been  specified,  in  order  that  (if  possible)  the  counsel  might 
have  adopted  a  more  pertinent  interrogatory. 
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The  question  is,  whether  the  facts  which  the  rejected  evi- 
dence was  designed,  and  might  have  tended  to  prove,  were  ma- 
terial to  the  issue  between  the  parties,  which  the  jury  was  then 
trying  1 

The  most  essential  transactions  on  a  sale  of  real  estate,  on 
the  part  of  the  vendors,  are  the  bargain,  the  execution  of  the 
conveyance,  and  the  receipt  of  the  purchase  money.  The 
plaintiff  offered  to  prove  that  he  had  made  the  bargain,  and  re- 
ceived the  money.  If  he  had  succeeded  in  establishing  these 
facts,  they,  in  connection  with  the  evidence  which  showed 
positively  that  he  had  not.  acted  as  the  agent  of  the  purchaser} 
and  that  the  bargain  made  by  him  for  the  vendors  had  been 
solemnly  consummated  by  them,  would  have  tended  strongly 
to  show  that  he  had  been  employed  by  the  defendants,  and  was 
consequently  entitled  to  a  compensation  from  them. 

True,  evidence  was  given  in  behalf  of  the  defendants,  by  a 
highly  respectable  witness,  that  he,  and  not  the  plaintiff,  was 
their  agent  in  effecting  this  sale;  and  it  is  possible  that  the  jury 
would  have  rendered  a  verdict  in  their  favor  had  the  rejected 
evidence  been  admitted,  and  submitted  to  them. 

But  the  plaintiff  had  a  right  to  submit,  for  their  considera- 
tion, all  admissible  evidence  in  his  behalf,  and  as  he  was  denied 
the  exercise  of  it,  he  is  (and  particularly  on  a  bill  of  exceptions) 
entitled  to  a  new  trial.  Costs  should  abide  the  event  of  the 
suit. 
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DANIEL  SHEPHARD,  Trustee  of  GEORGIANA  WARD,  agt.  THE 
MAYOR,  ALDERMEN  and  COMMONALTY  of  the  City  of  New- 
York.  , 

The  Central  Park  act  of  1853,  and  the  proceedings  under  it  by  the  corporation 
of  the  city  of  New- York,  operate  in  effect  as  a  foreclosure  and  sale  of  all  the 
premises  described  in  it,  as  it  respects  mortgages  upon  such  premises. 

When  an  award  has  been  made  to  a  party  interested  for  the  amount  of  his  mort- 
gage, and  that  award  duly  confirmed,  it  is  in  law  a  special  judgment  merging 
the  mortgage,  and  to  be  enforced  as  a  special  judgment. 

The  act,  by  making  the  award  payable  immediately,  so  as  to  draw  interest,  does 
not,  and  was  not  intended  to  dispense  with  an  application  to  the  common 
council,  by  a  party  interested,  before  bringing  a  suit  against  the  city. 

New-York  Special  Term,  Dec.,  1856. 

THIS  was  an  action  in  which  it  was  sought  to  foreclose  a 
mortgage  upon  premises  situated  in  the  Central  Park,  despite 
the  taking  of  the  same  by  the  city  under  the  act  of  1858,  for 
the  purposes  of  a  public  place.  The  answer  of  the  city  set  up 
the  fact  of  the  premises  having  been  taken  under  the  act  afore- 
said, by  them,  and  of  the  awarding  of  damages  to  the  plaintiff, 
to  the  extent  of  $5,000,  for  his  interest  in  the  land. 

A  motion  was  made  for  judgment  on  the  answer  as  frivolous, 
which  was  denied,  and  the  case  was  then  submitted  on  the 
complaint  and  answer. 

ALLEN  MELVILLE,  for  plaintiff'. 

MARTIN  V.  B.  WILCOXSON,  for  the  Mayor,  #c.,  of  New-York. 

ROOSEVELT,  Justice.  There  is  no  ground  for  a  bill  of  fore- 
closure. The  park  act,  and  the  proceedings  under  it,  have 
operated  already  as  a  foreclosure  and  sale.  An  award  wras 
made  to  the  plaintiff  by  name  for  the  amount  of  the  mortgage. 
That  award,  duly  confirmed,  is,  in  law,  a  special  judgment, 
merging  the  mortgage,  and  to  be  enforced  as  a  special  judg- 
ment. 
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By  the  act  of  1813,  unmodified,  the  award  would  have  been 
payable  in  four  months ;  but  even  then  no  suit  could  be  brought 
without  first  applying  for  payment  to  the  common  council,  and 
no  interest  was  allowed  except  from  the  time  of  such  "  appli- 
cation." The  park  act,  in  making  the  awards  payable  imme- 
diately, was  intended  merely  as  a  repeal  of  the  four  months' 
clause,  and  of  the  time  from  which  interest  should  commence. 
It  never  could  have  been  supposed  that  the  city,  without  any 
application  to  the  common  council,  and  without  any  oppor- 
tunity to  raise  the  funds,  was  to  be  subjected  forthwith  to  an 
indefinite  number  of  suits. 

The  old  statute,  as  to  public  places,  was  declared  to  be  the 
law  of  the  new  park,  except  as  otherwise  provided.  I  see  no 
inconsistency  in  making  the  award  payable  immediately,  so  as 
to  draw  interest,  and  yet  requiring  an  application  before  suit. 

No  such  application  having  been  made,  (in  addition  to  the 
other  objections  stated,)  the  suit  must  be  dismissed,  as  to  the 
city,  as  premature,  with  costs. 


£  SUPREME  COURT. 

K 

ERASTUS  DAVISON  agt.  PHILIP  J.  POWELL. 
X 

Where  the  action  was  commenced  by  summons,  which  stated  that  the  complaint 
would  be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New-York, 
at  the  city  hall  in  the  city  of  New- York,  and,  on  demand,  the  complaint  was 
served,  which  did  not  specify  the  venue  or  place  of  trial, 

Held,  on  a  motion  to  set  aside  the  complaint  for  irregularity,  that,  under  §  176, 
the  complaint  might  be  amended,  but  that  the  place  of  trial  was  sufficiently 
indicated  by  the  summons  to  require  the  defendant  to  make  his  motion  in  the 
city  and  county  of  New-York — this  not  being  done,  the  motion  was  denied, 
without  costs. 

Albany  Special  Term,  Aug.y  1856. 
MOTION  to  set  aside  complaint  for  irregularity. 
The  action  was  commenced  by  summons  without  complaint. 
The  summons  was  entitled,  "  Supreme  Court,  New- York,"  and 
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required  the  defendant  to  answer  the  complaint,  which  would 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New- 
York,  at  the  city  hall  in  the  city  of  New-York.  The  defendant 
appeared  hy  an  attorney,  and  demanded  a  copy  of  the  complaint, 
which  was  duly  served.  The  complaint  was  entitled,  "  New- 
York  Supreme  Court,"  but  no  venue  or  place  of  trial  was  stated. 
tFpon  the  back  of  the  complaint  it  was  indorsed,  "  Supreme . 
Court,  City  and  County  of  New- York."  Upon  these  facts  the 
defendant  moved  to  set  aside  the  complaint  for  irregularity. 

J.  P.  HYATT,  for  plaintiff* 
J.  W.  CULVER,  for  defendant. 

HARRIS,  Justice.  By  the  summons,  the  defendant  was  ap- 
prised that  the  complaint  would  be  filed  in  the  office  of  the 
clerk  of  the  city  of  New-York.  The  third  rule  of  the  court 
requires  all  papers  to  be  filed  in  the  county  specified  in  the 
complaint  as  the  place  of  trial.  The  defendant,  therefore,  \vas 
distinctly  informed,  when  served  with  the  summons,  that  the 
plaintiff  intended  to  locate  the  place  of  trial  in  the  city  of  New- 
York.  It  is  true,  that  the  plaintiff  is  required  by  the  142d  sec- 
tion of  the  Code  to  specify,  in  his  complaint,  the  name  of  the 
county  in  which  he  desires  the  trial  to  be  had.  In  this  respect 
the  complaint  is  defective.  No  county  is  named.  But,  as  I 
understand  the  mandate  contained  in  the  176lh  section  of  the 
Code,  I  am  required  to  disregard  this  defect,  if  I  see  that  it  has 
not  affected  the  substantial  rights  of  the  defendant.  I  should, 
therefore,  be  inclined  to  allow  the  complaint  to  be  amended,  as 
was  done  in  Merrill  agt.  Grinnell,  (10  How.  31,)  but  for  the  fact, 
that  the  motion  should  have  been  made  in  the  city  of  New- 
York.  For  the  reasons  already  stated,  I  think  New- York  was 
sufficiently  indicated  as  the  place  of  trial  to  require  the  defend- 
ant to  make  his  motion  there. 

The  motion  must,  therefore,  be  denied,  but  without  costs. 
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SUPREME  COURT. 
MARTHA  BLYDENBURGH  agt.  LEVI  M.  NORTHROP  and  others. 

The  provisions  of  the  Code  and  the  Revised  Statutes,  as  to  the  lien  of  judg- 
ments, are  substantially  alike :  that  is,  the  date  and  order  of  the  lien  is,  in  all 
cases,  a  question  of  time,  depending  on  the  day  and  hour  when  the  judgment 
was  docketed. 

On  a  judgment  by  confession  under  the  Code  there  is  no  suit,  no  recovery,  or 
adjudication,  either  actual  or  formal,  of  any  court  or  officer,  until  the  judgment 
is  entered  by  the  clerk ;  and  it  is  this  act  of  the  clerk  that  not  only  creates 
the  lien  but  the  judgment.  And  until  this  entry  is  made,  there  is  no  judg- 
ment, and  nothing  of  its  existence  of  which  notice  can  be  given  to  subsequent 
incumbrancers,  or  grantees. 

A  judgment-creditor  and  assignee  of  a  mortgagor,  (of  all  his  personal  property 
nd  choses  in  action,)  is  not  entitled  to  subrogation  of  the  mortgagee  on  a  fore- 
closure of  the  mortgage  (of  real  estate,)  for  an  amount  of  interest  paid  by  the 
mortgagor  to  the  mortgagee  subsequent  to  the  judgment  and  assignment,  al- 
though the  evidence  leaves  it  probable  that  the  amount  was  obtained  by  the 
mortgagor  from  the  proceeds  of  the  assigned  property,  where  it  appears  that 
the  mortgagee  received  the  money  in  good  faith,  and  without  any  knowledge 
that  the  mortgagor  was  violating  any  trust  or  duty — and  especially  where  there 
was  no  ear-mark  or  means  of  identifying  the  money. 

The  fact  that  the  mortgagor,  at  the  time  the  loan  was  made  to  him  by  the  mort- 
gagee, acted  as  the  agent  of  the  latter  in  procuring  the  loan  of  the  money, 
would  not  be  notice  sufficient  to  bind  the  mortgagee  as  to  subsequent  dealings 
between  the  mortgagor  and  his  assignee. 

It  appears  to  be  the  settled  doctrine  in  this  state,  that  a  widow  is  entitled  to 
dower  in  the  surplus  proceeds  of  her  husband's  lands,  after  satisfying  all  the 
incumbrances  to  which  she  is  bound  to  contribute.  It  is  equally  well  settled, 
that  a  wife  is  entitled  to  an  inchoate  right  of  dower  in  an  equity  of  redemp- 
tion. (See  8  Barb.  618.) 

And  a  wife  is  also  entitled  to  an  inchoate  right  of  dower  in  the  surplus  pro- 
ceeds of  lands,  sold  on  foreclosure  of  a  mortgage  given  for  the  purchase 
money,  after  satisfying  the  mortgage,  where  she  executed  the  mortgage  with 
her  husband. 

Dutchess  Special  Term,  Sept.,  1856. 

THIS  case  came  up  on  an  application  for  judgment  in  a  fore- 
closure case,  on  the  report  of  a  referee  and  the  evidence  taken 
before  him.  The  facts  are  stated  in  the  opinion. 

VOL.  XIII.  19 
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J.  F.  BARNARD,  for  plaintiff. 

GILBERT  DEAN,  for  defendants. 

JOHN  THOMPSON,  for  defendants  Northrop  and  wife. 

EMOTT,  Justice.  The  provisions  of  the  Code,  as  to  the  lien 
of  judgments,  are  substantially  like  those  of  the  Revised  Stat- 
utes. Under  these  it  was  held  by  Chancellor  WALWORTH,  in 
Buchan  agt.  Sumner,  (2  Barb.  Ch.  R.  165, 193,)  that  there  was 
no  lien  created  by  the  recovery  of  a  judgment  until  it  was 
docketed,  and  therefore  no  question  of  notice  or  contest  as  to 
priority  could  arise  between  a  creditor  holding  a  judgment  not 
docketed  and  a  party  having  any  specific  lien  by  mortgage,  or 
any  conveyance  of  title.  The  date  and  order  of  the  lien  of  a 
judgment  was,  in  all  cases,  merely  a  question  of  time,  depend- 
ing upon  the  day  and  hour  when  it  was  docketed,  as  required 
by  the  statute,  and  thus  acquired  the  rights  w?hich  the  statute 
gave.  All  the  reasoning  of  this  case  applies  to  judgments  un- 
der the  Code.  And  there  are  some  additional  considerations 
of  no  slight  force  under  the  present  system,  especially  in  such 
a  case  as  that  before  me. 

This  is  a  judgment  by  confession,  and  entered  with  the  clerk 
of  Dutchess  county,  where  the  lands  are  situated  ;  and  no  other 
docket  in  this  county  \vas  either  required  or  made. 

There  is  no  suit,  no  recovery,  or  adjudication,  either  actual 
or  formal  of  any  court  or  officer,  until  the  judgment  is  entered 
by  the  clerk :  and  it  is  the  act  of  this  officer  that  not  only  cre- 
ates the  lien,  but  the  judgment.  Formerly  there  was  a  judg- 
ment-roll or  record,  made  by  the  suit  of  the  plaintiff,  the  con- 
fession of  the  defendant,  and  the  adjudication  of  the  court,  at- 
tested by  the  signature  of  the  proper  officer.  The  judgment 
was  complete  in  itself,  as  an  act  and  a  record,  as  soon  at  least 
as  it  was  filed.  But  now  there  is  neither  a  suit  nor  an  adjudi- 
cation, nor  its  entry — nothing  but  an  authority  to  the  clerk  to 
render  and  enter  a  judgment.  Until  this  officer  enters  and  re- 
cords the  adjudication  thus  authorized,  there  is  no  judgment, 
nothing  of  the  existence  of  which  a  notice  could  be  given  to  a 
subsequent  mortgagee  or  grantee.  There  is  not  only  no  lien, 


PRACTICE  REFORMS. 


Martha  Blydenburgh  agt.  Northrop  and  others. 

Because  that  is,  in  all  respects,  the  creation  of  the  statute,  but 
there  is  no  judgment  at  all. 

It  is  quite  clear,  therefore,  that  any  notice  by  the  defendant 
Mr.  Dean,  to  the  plaintiff,  when  she  look  her  mortgage,  of  a 
judgment  not  then  entered,  was  only  a  notification  of  some- 
thing intended,  and  not  a  notice  of  any  existing  thing,  any  com^ 
pleted  act  of  n  party  or  a  court)  much  less  of  any  actual  conse- 
quent lien  then  in  force. 

In  May,  1856,  the  defendant  Levi  M.  Northrop,  who  is  the 
mortgagor,  paid  the  plaintiff  $'251.02,  which  she  applied  and 
indorsed  upon  the  interest  due  on  the  bond  and  mortgage^ 
which  she  is  now  foreclosing.  This  payment  Mr.  Dean  claims 
was  made  in  fraud  of  his  rights,  and  under  circumstances  which 
entitle  him  to  assert  the  lien  of  the  mortgage,  upon  which  this 
payment  was  applied,  for  his  own  benefit  to  the  extent  of  the 
payment,  either  in  preference  to,  or  pari  passit  with  the  claim 
of  the  plaintiff  for  the  rest  of  the  mortgage* 

It  appears  that  in  January,  1856,  Notthrop  executed  an  in- 
strument purporting  to  be  an  absolute  and  unconditional  assign- 
ment of  all  his  personal  property  and  choses  in  action  to  Mr. 
Dean.  It  is  not  Very  clear,  from  Northrop's  testimony,  from 
what  source  the  money  was  derived  which  was  used  in  making 
this  payment  —  probably  a  portion  of  it,  at  least,  was  money,  or 
the  proceeds  of  property  which  belonged  to  Mr.  Dean,  or  was 
intended  to  pass  under  the  assignment  to  him. 

It  is  admitted  that  the  mortgaged  premises  are  not  worth 
more  than  $4,000$  and  the  amount  of  the  incumbrances,  deduct'- 
ing  this  payment  from  the  plaintiff's  mortgage,  will  considerably 
exceed  that  amount.  Upon  these  facts  Mr.  Dean  claims  that 
this  payment  should  not  be  suffered  to  go  in  extinguishment  or 
satisfaction  of  any  part  of  the  mortgage  or  its  lien,  but  that  he 
should  be  substituted  for  the  plaintiff  to  the  extent  of  two  hun- 
dred and  fifty-one  dollars  of  the  mortgage,  and  allowed  to  pre- 
serve and  enforce  its  lien  for  his  own  benefit. 

After  very  careful  consideration,  I  have  been  unable  to  con- 
cur in  this  view  of  the  case.  This  payment  was  made  by  North- 
rop to  the  plaintiff  herself  directly  j  and  there  is  no  proof  that 


292  STEW-YORK  PRACTICE  REPORT'S. 

Martha  Blydenbnrgh  agt.  Northrop  and  others. 

she  had  any  notice  or  information  either  of  the  assignment  by 
Northrop  to  Dean,  or  that  the  money  which  Northrop  paid  her 
was  not  his  own,  was  Mr.  Dean's,  or  was  derived  from  Mr. 
Dean's  property.  Northrop  owed  her  the  money  :  she  was- 
entitled  to  demand  and  to  receive  it,  and  he  was  bound  to  pay 
it.  There  is  no  ear-mark  upon  the  money,  nor  any  means  of 
identifying  and  following  it  from  hand  to  hand,  so  that  a  per- 
son who  comes  by  it  honestly  and  in  good  faith,  in  payment  of 
a  just  debt,  can  be  made  responsible  for  its  amount  to  the  cred- 
itor of  the  person  from  whom  it  is  received,  and  who  may  have 
fraudulently  misappropriated  it. 

It  is  urged  that  Northrop  was  the  agent  of  the  plaintiff  in 
making  this  loan,  and  that  notice  to  him  is  equivalent  to  notice 
to  her ;  and  whatever  facts  or  equities  he  was  aware  of,  must 
be  considered  as  known  to  her  also.  If  this  were  true,  it  could 
only  be  in  reference  to  facts  and  equities  existing  at  the  time 
of  the  loan  or  transaction,  in  which  Northrop  acted  as  the  plain- 
tiff's agent.  And  it  could  not  be  pretended  that  because  the 
plaintiff  entrusted  her  money  to  Northrop  to  lend  on  this  mort- 
gage, she  was  therefore  bound  to  know  all  the  subsequent  deal- 
ings between  Northrop  and  Dean,  or  can  be  affected  by  their 
acts  to  the  same  extent  as  if  she  had  known  them.  But,  in 
truth,  Northrop  represented  himself  only,  and  acted  for  his  own 
interests  in  reference  to  this  loan  and  mortgage.  He  borrowed 
the  money  of  her  for  himself,  and  he  could  not  be  at  once  the 
borrower  and  lender  in  the  same  transaction.  Then  how  can 
the  fact,  that  he  subsequently  misappropriated  money  of  Mr, 
Dean  to  pay  his  own  debt  without  the  knowledge  of  the  plain- 
tiff that  he  was  violating  any  trust  or  duty,  deprive  her  of  ike 
right  to  receive  or  retain  what  was  due  her,  or  enable  Mr.  Dean 
to  come  in  and  assert  a  lien  for  the  amount  thus  paid  and  dis- 
charged, in  preference  either  to  her  or  subsequent  creditors. 

The  only  remaining  question  in  the  case,  arises  upon  the 
claim  of  the  wife  of  the  defendant  Northrop,  that  her  inchoate 
right  of  dower  in  the  mortgaged  premises  should  be  protected. 
She  did  not  execute  the  mortgage  held  by  the  plaintiff,  and  for 
the  foreclosure  of  which  this  suit  was  brought ;  and  as  there  is 
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no  other  incumbrance  upon  a  portion  of  the  property  which  it 
covers,  there  is  no  other  question  as  to  so  much  of  the  proceeds 
of  the  sale  than  that  which  was  discussed  and  decided  by  Mr. 
Justice  BROWN  in  the  case  of  Denton  agt.  Nanny.  (8  Barb. 
618.)  That  was  a  case  where  the  wife  had  executed  the  mort- 
gage, and  claimed  her  dower  in  the  surplus  proceeds  of  the 
sale.  I  think  the  learned  judge  establishes,  both  upon  princi- 
ple and  authority,  that  the  wife's  right  of  dowrer,  although  in- 
choate, is  entitled  to  the  same  protection  in  cases  where  the 
lands  are  sold  under  a  judgment  for  the  foreclosure  of  a  mort- 
gage, as  in  partition  suits ;  and  that  wherever  she  has  even  a 
contingent  right  of  dower,  she  cannot  be  deprived  of  it  in  any 
way  without  her  own  act  and  assent. 

I  do  not  understand  that  any  serious  question  has  ever  been 
•raised  as  to  the  right  of  a  widow  to  dower  in  the  surplus  pro- 
ceeds of  her  husband's  lands,  after  satisfying  all  the  incum- 
brances  to  which  she  is  bound  to  contribute.  Her  right  to 
dower  in  such  a  case  cannot  be  denied,  without  denying  alto- 
gether the  right  to  be  endowed  of  an  equity  of  redemption,  and 
nothing  is  better  settled  in  this  state  than  the  right  of  the  wife 
to  dower  in  such  an  estate. 

But  as  to  a  portion  of  these  premises,  a  different  question 
arises.  There  is  a  part  of  these  lands  which  are  covered  by  a 
mortgage  prior  to  that  held  by  the  plaintiff,  which  was  given 
for  purchase  money,  and  was  executed  by  both  Northrop  and 
his  wife.  Mrs.  Northrop  claims  an  inchoate  right  of  dower  in 
the  surplus  proceeds  of  these  lands  also,  after  satisfying  this 
incumbrance.  This  is  denied  upon  the  ground  that  where  a 
man  executes  a  mortgage  for  the  purchase  money  simultaneous 
with  the  conveyance  to  himself,  his  seizure  of  the  lands  is  so 
transitory  and  instantaneous  that  dower  cannot  attach  at  all 
upon  it.  This  view  of  the  law  was  unquestionably  taken  by 
the  late  Mr.  Justice  BARCULO  in  the  case  of  Cunningham  agt. 
Knight,  (1  Barb.  S.  C.  R.  399 ;)  and  he  considered  the  case  of 
Jackson  agt.  Dewitt,  (6  Cow.  816,)  to  have  been  decided  upon 
the  same  principle.  Neither  of  these  cases  is  in  point  upon  the 
present  question,  although  the  doctrine  to  which  I  have  referred, 
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and  which  is  asserted  in  the  latter,  would  of  course  be  fata\  CD 
the  claim  of  the  defendant  in  the  case  at  bar. 

Jackson  agt.  Deicitt  was  a  suit  at  law  in  which  the  widow 
brought  ejectment,  and  claimed  dower  in  the  whole  premises 
against  the  mortgagee,  to  whom  her  husband  had  released  his 
interest  in  satisfaction  of  a  mortgage  for  the  purchase  money. 
It  would  have  been  a  sufficient  and  satisfactory  answer  to  this 
suit,  as  is  observed  by  Vice-Chancellor  RUGGLES,  in  his  learned 
opinion  in  the  case  of  Bell  agt.  The  Mayor  of  New -York,  (10 
Paige,  57,)  to  have  said,  that  no  action  at  law  would  lie  against 
the  release  of  the  husband  under  such  circumstances,  since,  as 
to  him,. the  mortgage  should  be  considered  as  existing,  and  must 
be  redeemed  before  dower  could  be  claimed.  The  original 
estate  of  the  husband  was  only  an  equity  of  redemption,  and  it 
would  have  been  evidently  inequitable  to  treat  the  reconveyance 
by  the  husband  as  an  extinguishment  of  the  mortgage,  so  as  to 
let  in  dower  upon  the  whole  estate  against  the  mortgagee.  But 
it  would  be  at  least  as  unjust  to  hold  that  a  woman  cannot  be 
endowed  in  the  equity  of  redemption,  or  that  her  rights  could 
not  be  protected  in  the  surplus  proceeds  of  lands  after  satisfy- 
ing the  purchase-money  mortgage,  no  matter  haw  small  may 
have  been  the  incumbrance,  or  for  how  small  a  portion  of  the 
price  of  the  land,  or  how  large  the  surplus,  or  how  amply  the 
wife  may  have  contributed  to  redeem  or  satisfy  the  debt.  Such 
a  construciion  of  the  doctrine  of  transitory  seizin  w^ould  be  at 
least  a  very  harsh  application  of  a  technical  rule  to  an  estate 
said  to  be  favored  by  the  law  so  much  as  dower. 

The  case  of  Cunningham  agt.  Knight  was  a  bill  for  the  re- 
covery and  admeasurement  of  dower,  in  lands  which  the  hus- 
band of  the  dowress  had  mortgaged  for  the  purchase  money, 
and  then  released  to  ihe  mortgagee.  This  latter  fact  was  held 
to  be  a  bar  to  the  claim  of  dower,  and  this  distinguishes  that 
case  from  the  present.  Here  is  a  suit  to  foreclose  the  equity 
of  redemption,  and  the  wife  is  a  party;  and  when  the  mortgage 
is  paid  out  of  the  proceeds  of  the  sale,  the  wife  is  in  a  position, 
if  she  ever  is,  to  assert  her  right  of  dower,  either  inchoate  or 
actual,  in  the  residue.  But,  as  I  have  already  intimated.,  I  ara 
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unable  fully  to  concur  in  the  views  of  my  learned  predecessor 
in  Cunningham  agt.  Knight. 

In  the  case  of  Bell  agt.  The  Mayor  of  New- York,  (10  Paige, 
49,)  to  which  I  have  referred,  the  vice-chancellor  of  the  second 
circuit  held,  that  a  widow  was  entitled  to  dower  in  the  equity 
of  redemption  in  property  covered  by  a  mortgage  for  the  pur- 
chase money,  which  had  been  foreclosed  after  the  death  of  the 
husband,  but  without  making  the  wife  a  party ;  and  his  decision 
was  affirmed  by  the  chancellor  on  appeal. 

It  appears  to  me  difficult  to  reconcile  the  views  of  Mr.  Jus- 
tice BAUCULO,  in  Cunningham  agt.  Knight,  with  the  point 
clearly  and,  I  think,  satisfactorily  enunciated  and  decided  in 
this  case.  It  is  true,  that  as  far  as  the  mortgage  is  concerned, 
and  with  respect  to  the  mortgagee  and  his  assigns,  the  seizin 
of  the  mortgagor  is  transitory  and  instantaneous.  Dower  will 
not  attach  upon  it  to  affect  any  rights  derived  from  the  mort- 
gage ;  and  the  wife  is  neither  required  to  join  in  the  mortgage 
nor  subsequently  to  release  her  dower  in  order  to  exclude  her 
claim  against  the  mortgagee  and  his  assigns.  This  was  the 
doctrine  of  courts  of  equity,  and  it  is  declared  by  the  statute. 
(1  R.  S.  740,  §§  4,  5,  6.) 

At  law  there  is  no  seizin  of  the  husband  against  the  mort- 
gagee ;  and  when  the  legal  title  of  the  husband  has  been  ex- 
tinguished by  a  release  to  the  mortgagee  or  by  a  foreclosure  of 
the  equity  of  redemption,  there  is  an  effectual  bar  to  an  action 
at  law  for  dower,  and  the  widow  must  resort  to  a  court  of 
equity,  in  which  the  husband  will  be  regarded  as  having  a 
seizin  in  equity  against  all  parties  but  the  holder  of  the  mort- 
gage, and  his  mortgage  to  be  still  outstanding  for  the  protec- 
tion of  the  mortgagee  and  his  assigns ;  and  the  only  right  of 
the  widow  claiming  dower  will  be  to  redeem  the  mortgage,  and 
have  dower  in  the  surplus. 

In  the  present  case  the  equity  of  the  husband  has  neither 
been  foreclosed  nor  released,  and  the  wife  will  be  entitled  to 
be  endowed  in  these  lands,  subject  to  this  mortgage,  if  she  sur- 
vive her  husband.  I  shall  follow  the  decision  of  Mr.  Justice 
BROWN,  in  Denton  agt.  Nanny,  in  providing  for  the  protection 
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of  this  inchoate  interest,  and  the  judgment  will  provide  for  the 
investing,  by  the  county  treasurer  of  Dutchess  county,  of  one- 
third  of  the  proceeds  of  that  portion  of  the  premises  not  cov- 
ered by  the  mortgage  held  by  Gilbert  Dean,  administrator  of 
Seabury  Smith,  and  one-third  of  the  surplus  proceeds  of  so 
much  of  the  lands  as  are  included  in  that  mortgage,  after  satis- 
fying the  same. 

The  interest  of  this  fund  is  to  be  subject  to  the  order  of  the 
court  during  the  joint  lives  of  Levi  M.  Northrop  and  his  wife : 
if  she  survive  him,  it  will  be  paid  to  her  during  her  life,  and  at 
her  death  the  whole  fund  will  be  held  subject  to  the  disposition 
of  the  court,  on  a  proper  application. 


SUPERIOR  COURT. 

BUCHANAN  and  another  agt.  MORRELL,  O'HARA,  SMITH  and 
CAMPBELL. 

The  Code  does  not  authorize  an  extra  allowance  of  costs  in  an  action  by  a  judg- 
ment-creditor, to  set  aside  transfers  of  property  made  by  his  debtor,  and  to 
procure  the  appointment  of  a  receiver  of  such  property,  its  proceeds  and  profits, 
and  to  compel  the  assignee  to  deliver  such  property  and  proceeds,  and  account 
for  the  same  and  its  profits  to  the  receiver,  to  be  applied  by  the  latter  to  pay 
the  judgment.  It  is  not  one  of  the  actions  specially  named  in  §  308. 

It  is  not  an  action  for  the  recovery  of  money,  within  the  meaning  of  those  words, 
as  used  in  §  308,  and  sub.  4  of  §  304. 

Those  words  are  used  in  the  same  sense  in  both  of  these  sections,  and  do  not 
include  actions  in  which  relief,  other  than  a  judgment  for  money,  must  be 
granted  to  enable  a  plaintiff  to  maintain  the  action :  those  words,  as  here  used, 
mean  an  action  in  which  the  plaintiff  merely  seeks  to  recover  a  judgment  for 
a  sum  named. 

At  Chambers,  Dec.,  1856. 

THE  complaint  having  been  dismissed,  on  a  trial  of  this  ac- 
tion by  the  court,  the  defendant  O'Hara,  and  the  defendants 
Campbell  and  Smith,  composing  the  firm  of  John  Campbell  & 
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Co.,  who  appeared  by  different  attorneys,  and  answered  sepa- 
rately, move,  severally,  for  an  allowance,  under  §§  308  and  309 
of  the  Code.  The  action  was  brought  by  the  plaintiffs,  as  judg- 
ment and  execution  creditors  of  Morrell)  to  obtain  a  judgment 
declaring  the  sales  and  transfers  of  portions  of  his  property  to 
O'Hara  void,  as  having  been  made  with  intent  to  defraud  the 
creditors  of  Morrell ;  that  a  receiver  of  such  property  and  effects 
be  appointed ;  that  O'Hara  be  compelled  to  account  to  the  re- 
ceiver for  the  property  and  its  proceeds,  and  for  the  profits  of 
the  business  in  which  he  had  used  such  property ;  and  that 
Campbell  and  Smith  be  compelled  to  pay  the  receiver  $1,500, 
alleged  to  have  been  received  by  them  from  O'Hara,  from  the 
proceeds  of  such  property ;  and  that  the  moneys  which  the  re- 
ceiver might  be  so  paid,  or  might  realize  from  such  property, 
be  applied  to  pay  the  plaintiffs'  judgments. 

The  complaint  charged  that  the  sales  by  Morrell  to  O'Hara 
were  in  pursuance  and  execution  of  a  scheme  devised  between 
them  and  Smith  to  defraud  Morrell's  creditors — Smith  being 
the  contriver  of  it,  and  directing  the  operations  of  executing  it. 

It  is  alleged  that  Morrell  mortgaged  a  portion  of  his  chattels 
to  Campbell  and  Smith,  worth  about  $4,000,  to  secure  $5,500; 
and  also  alleged  facts  which,  if  true,  would  show  the  mortgage 
to  be  fraudulent  and  void,  as  against  the  creditors  of  Morrell. 
This  mortgage,  as  part  of  and  in  execution  of  the  scheme  to 
defraud,  was  foreclosed,  and  the  property  bid  in  by  Smith  at 
$4,000 :  the  property  was  immediately  transferred  to  O'Hara, 
who  paid  him  therefor  $5,500,  the  amount  of  the  mortgage. 
Smith  paid  the  money  to  his  firm,  which  was  composed  of 
Campbell  and  himself. 

The  complaint  prayed  that  the  receivership  be  also  extended 
to  this  mortgaged  property,  its  proceeds  and  the  profits  thereof. 

O'Hara  appeared  and  answered  by  Thompson  &  Kellogg,  as 
his  attorneys,  and  Campbell  &  Smith  by  C.  Lawton,  Esq.  The 
action  was  tried  by  the  court,  and  the  complaint  dismissed  with 
costs.  The  trial  occupied  a  little  over  nine  days ;  and  the  case 
may  be  called,  with  propriety,  a  difficult  and  extraordinary  one. 
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D.  D.  FIELD,  for  plaintiffs. 

A.  THOMPSON,  for  defendant  O'Hara. 

C.  L AWTON,  for  defendants  Campbell  fy  Smith. 

BOSWORTH,  Justice.  The  plaintiff  opposes  the  motion  on 
the  ground,  among  others,  that  the  court  has  no  power  to  grant 
an  allowance. 

The  prosecution  of  this  action  has  not  been  unreasonably  or 
unfairly  conducted.  The  action  is  not  one  for  the  recovery  of 
real  or  personal  property,  or  for  the  partition  of  real  property, 
or  for  the  foreclosure  of  a  mortgage :  nor  is  it  one  in  which  a 
warrant  of  attachment  has  been  issued,  or  for  the  construction 
of  a  will,  or  other  instrument  in  writing:  nor  is  it  a  proceeding 
to  compel  the  determination  of  claims  to  real  property.  The 
only  other  action  in  which  an  allowance  can  be  made,  is  one 
"  for  the  recovery  of  money."  (Code,  §  308.) 

What  do  the  words  "for  the  recovery  of  money"  mean,  as 
used  in  this  section? 

They  are  used  in  other  parts  of  title  10,  which  contains  the 
provisions  relating  to  costs.  By  §  304,  sub.  4,  if  the  plaintiff 
recovers  $50,  "  in  an  action  for  the  recovery  of  money,"  he 
recovers  costs  as  a  matter  of  course.  By  §  305,  costs  are  to 
be  allowed  to  the  defendant  in  such  an  action,  as  a  matter  of 
course.  In  all  actions,  except  those  enumerated  in  §  304,  costs 
may  be  allowed  or  not,  in  the  discretion  of  the  court.  (§  306.) 

Section  308  employs  the  words,  "for  the  recovery  of  money," 
in  the  same  sense  in  which  they  are  used  in  §  304.  Hence 
§  309,  in  prescribing  the  means  of  ascertaining  the  extent  of 
the  allowance,  declares  that,  in  an  action  for  the  recovery  of 
money,  the  rate  shall  be  estimated,  if  the  allowance  be  to  the 
plaintiff,  *'  upon  the  amount  of  money  recovered."  If  to  the 
defendant,  it  shall  be  upon  the  amount  of  money  claimed  by  the 
plaintiff. 

By  §  310,  when  the  judgment  is  "  for  the  recovery  of  money," 
interest,  from  the  time  of  the  verdict  or  report,  shall  be  com- 
puted by  the  clerk,  and  added  to  the  costs  of  the  party  entitled 
thereto. 
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"  An  action  for  the  recovery  of  money,"  as  those  words  are 
used  in  §  308,  is  an  action  in  which  the  complaint  prays  for  a 
judgment,  that  the  plaintiff  recover  of  the  defendant  a  sum 
named.  If  it  prays  for  other  relief,  the  granting  of  which  is 
essential  to  maintain  the  action,  the  action  is  not  one  for  the 
recovery  of  money,  within  the  meaning  of  §  308,  although  the 
ultimate  end  sought  to  be  obtained  is  to  realize  money.  Actions 
for  the  recovery  of  money,  within  the  meaning  of  §  308,  are 
actions  in  which  a  plaintiff  recovers  costs  as  a  matter  of  course, 
under  sub.  4  of  §  304,  if  he  recovers  $50;  and  in  which  he 
must  pay  them  as  a  matter  of  course,  if  he  recovers  less,  unless 
the  case  comes  within  sub.  3  of  that  section.  The  costs  of  this 
action  were  allowable  to  the  defendant  or  not,  as  the  court  in  its 
discretion  might  deem  just,  under  §  306. 

The  complaint  contains  no  prayer  that  the  plaintiffs  recover 
of  either  defendant  any  money.  The  whole  relief  sought  is 
special,  and  if  granted,  in  whole  or  in  part,  so  that  the  plain- 
tiffs might  ultimately  obtain  satisfaction  of  their  judgment  by 
means  of  such  relief,  it  would  be,  by  its  being  paid  through  the 
instrumentality  of  a  receiver  appointed  by  the  court,  and  acting 
under  its  authority.  The  nature  of  the  action  is  to  be  deter- 
mined by  the  allegations  of  the  complaint,  and  the  relief  it  prays 
for.  (Code,  §  275.) 

Under  any  other  construction,  an  action  of  partition,  when 
the  properly  is  indivisible,  a  partition  can  only  be  made  by  a 
sale  and  distribution  of  the  proceeds,  may,  in  one  sense,  be 
deemed  an  action  for  the  recovery  of  money.  It  is  contended, 
that  the  specification  of  some  or  any  of  the  actions  named  in 
the  last  paragraph  of  §  308,  was  unnecessary  ;  if  without  it,  the 
section  would  include  all  actions,  in  which  the  plaintiff,  in  effect, 
recovers  money.  To  this  it  may  be  answered,  that  in  the  ac- 
tions specified  in  that  paragraph  an  allowance  may  be  made, 
though  no  trial  has  been  had,  provided  the  facts  there  stated 
exist. 

As  the  general  rule,  a  trial  must  have  been  had,  in  an  action 
for  the  recovery  of  money,  to  authorize  an  allowance.  But  if 
a  warrant  of  attachment  has  been  issued,"there  may  be  an  allow- 
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ance,  although  no  trial  has  been  had,  and  although  the  action 
is  for  the  recovery  of  money  only.  This  shows  that  the  actions 
enumerated  in  the  last  paragraph  were  not  so  specified,  because 
none  of  them  were  deemed  actions  for  the  recovery  of  money, 
but  to  authorize  an  allowance,  in  some  actions  which  are  clearly 
of  that  character,  for  other  reasons  than  that  a  trial  had  been 
had,  or  that  the  case  was  difficult  or  extraordinary. 

The  object  of  this  action  was  to  reach  certain  property  and 
its  proceeds;  and  failing  to  find  them,  to  compel  the  parties, 
who  had  applied  them  to  their  own  use,  to  pay  to  a  receiver 
sufficient  of  these  amounts  or  value  to  satisfy  the  plaintiffs' 
judgment,  to  be  applied  by  the  receiver  to  that  purpose. 

Still  it  is  not  an  action  "  for  the  recovery  of  money,"  in  the 
meaning  of  these  words,  as  used  in  sub.  4  of  §  304.  I  think 
they  have  the  same  meaning  in  §  308  as  in  §  304. 

The  motion  must,  therefore,  be  denied,  because  this  case  is  not 
covered  by  §  308.  If  the  case  fell  within  that  section,  I  should 
not  deem  it  my  duty  to  grant  an  allowance  to  O'Hara,  although 
I  have  acquitted  him  of  being  a  party,  or  privy  to  any  scheme 
or  intent  to  defraud  the  creditors  of  Morrell.  The  plaintiffs 
had  strong  reasons  for  disbelieving  in  his  good  faith  in  the 
transactions. 

The  case  of  the  defendant  Smith  is  different :  and  I  should 
deem  it  proper  to  make  him  a  fair  allowance,  if  I  thought  I  had 
the  power  to  do  so. 

The  motions  are  denied,  but  without  costs. 

DUER  and  WOODRUFF,  JJ.,  on  consultation,  concurred. 
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SUPREME   COURT. 

JAMES  BOWNE  and  ISAAC!  J.  BALDING  agt.  WILLIAM  ANTHONY 

and  others. 

The  plaintiffs  brought  their  action  against  the  five  defendants  to  foreclose  a 
mortgage  for  $073.12 :  there  were  no  infant  or  absent  defendants,  and  no  an- 
swer or  appearance  from  any  person.  The  amount  of  costs  upon  the  entry  of 
judgment  was  $114.43,  besides  sheriff's  fees. 

Thirty  dollars  of  this  arnount  was  made  up  of  motion  costs,  under  §  315  of  the 
Code,  as  follows  :  $10  on  motion  for  the  order  of  reference  to  compute  the 
amount  due;  $10  on  motion  for  judgment;  and  $10  on  motion  to  confirm 
report  of  sale  ;  which  amount  ($30)  was  directed  by  the  several  orders  to  be 
inserted  in  the  judgment. 

It  was  considered  that  this  progress  in  the  way  of  costs,  under  §  315,  was  a 
little  too  rapid  for  a  strict  compliance  with  the  provisions  of  the  Code,  not- 
withstanding it  saysj  "  Every  direction  of  a  court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an  order."  (§  400.) 

And,  "  An  application  for  an  order  is  a  motion."  (§  401.) 

The  $30  was  stricken  out  of  the  bill  of  costs,  with  $10  for  the  motion  to  strike 
out. 

Dutchess  Special  Term,  Dec.,  1856. 

THIS  is  a  motion  to  strike  from  the  bill  of  costs,  as  settled 
by  the  clerk  of  Dutchess,  and  inserted  in  the  judgment  three 
several  items  of  $10  each,  upon  the  ground  that  they  are  not 
authorized  by  law. 

THOMAS  GEORGE,  for  defendant  Anthony* 
JACKSON  &  WILKINSON,  for  plaintiffs. 

BROWN,  Justice.  The  action  was  prosecuted  to  foreclose  a 
mortgage  executed  by  the  defendant  William  Anthony,  upon 
lands  in  Fishkill,  upon  which  there  was  due  and  unpaid  at  the 
time  of  the  entry  of  the  judgment,  the  sum  of  $673.12.  There 
were  no  infant  or  absent  defendants,  and  no  answer  or  appear- 
ance by  any  person  in  the  progress  of  the  cause. 

When  the  plaintiffs'  attorneys  took  the  usual  order  for  a  ref- 
erence to  compute  the  amount  due,  thev  inserted  in  the  order  a 
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direction  that  they  be  allowed  $10  for  the  costs  of  the  motion ; 
and  in  the  judgment  they  also  inserted  a  direction,  that  they 
recover  $10,  the  costs  of  the  motion  for  judgment,  and  the  fur- 
ther sum  of  $10  for  the  costs  of  the  motion  to  confirm  the 
sheriff's  report  of  sale  :.  making  in  all  the  sum  of  $30,  which 
was  directed,  by  the  several  orders,  to  be  inserted  in  the  judg- 
ment. They  also  applied  to  the  judge,  and  obtained  an  allow* 
ance  of  $50,  in  addition  to  the  taxable  costs;  so  that  when  the 
bill  came  to  be  taxed  it  amounted  to  the  sum  of  $114.43,  ex- 
clusive of  what  might  be  the  sheriff's  fees  upon  the  sale ;  of 
which  $92  were  for  attorney's  fees  alone. 

Simplicity  and  economy,  and  a  large  diminution  of  the  labor 
and  expense  of  legal  proceedings,  were  amongst  the  objects 
sought  for,  and  certainly  promised  by  the  framers  of  the  Code. 
Here,  however,  we  have  $114  charged  and  allowed  for  obtain- 
ing judgment  of  foreclosure  upon  a  mortgage,  to  secure  no  great 
sum  of  money,  and  in  a  proceeding  where  there  were  but  five 
defendants,  and  no  attempt  at  defence  or  delay  of  any  kind. 
These  charges,  if  authorized  by  law,  are  nearly,  if  not  quite 
double  what  they  would  have  been  under  the  old  chancery 
system. 

When  a  plaintiff  is  entitled  to  costs,  which  are  to  be  inserted 
in  the  entry  of  the  judgment,  sections  307  and  308,  of  the 
Code,  provide  what  they  ore  to  bek  In  an  action  where  judg- 
ment can  be  obtained  upon  failure  to  answeV,  without  applica- 
tion to  the  court,  the  plaintiff  shall  recover  for  all  proceedings 
before  notice  of  trial,  including  the  judgment  when  entered,  the 
sum  of  $7.  And  in  an  action  where  judgment  can  only  be 
t;iken  upon  failure  to  answer,  on  application  to  the  court,  for  all 
proceedings  before  notice  of  trial,  including  the  judgment  when 
entered,  $12,  and  for  all  subsequent  proceedings  before  trial,  $7» 

In  the  present  action  there  was  no  answer,  could  be  no  trial, 
find  of  course  there  could  be  no  subsequent  proceedings  before 
trial  to  entitle  the  plaintiffs  to  the  last  named  item  of  $7*  They 
could  only  lake  their  judgment  upon  application  to  the  court, 
and  so  were  entitled  to  charge  $12.  By  a  subsequent  section, 
disbursements  actually  and  necessarily  paid,  or  incurred,  are 
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also  allowed  to  them.  It  must  be  observed,  however,  that  by 
the  express  language  of  §  307>  the  item  of  $12  is  the  compen- 
sation "  for  all  proceedings,  including  the  entry  of  the  judg- 
ment." Nothing  else  is  given,  except  the  disbursements,  and 
the  additional  allowance  provided  in  §  308.  This  consists  of 
u  sum  not  exceeding  ten  per  cent,  on  the  recovery  of  claim  not 
exceeding  $500,  and  not  more  than  five  per  cent,  for  any  ad- 
ditional amount,  in  actions  to  foreclose  mortgages,  and  others 
which  I  need  not  enumerate. 

Section  311  declares  that  "the  clerk  shall  insert,  in  the  entry 
of  the  judgment,  on  the  application  of  the  prevailing  party, 
upon  two  days'  notice  to  the  other,  the  sum  of  the  charges  as 
above  provided — that  is,  as  provided  in  §§  307,  308 — and  the 
necessary  disbursements,"  &c.  So  that  the  $12  mentioned  in 
§  307,  and  the  $50  allowed  by  the  judge  under  §  308,  and  the 
disbursements,  made  up  the  only  items  which  the  clerk  was 
authorized  to  insert  in  the  judgment. 

The  authority  for  the  objectionable  charges  is  said  to  be 
found  in  §  315,  which  declares  that  "costs  may  be  allowed  on 
a  motion,  in  the  discretion  of  the  court,  not  exceeding  ten  dol- 
lars." "Every  direction  of  the  court  or  judge,  made  or  en- 
tered in  writing,  and  not  included  in  a  judgment,  is  denomi- 
nated an  order,  and  art  application  for  an  order  is  a  motion." 
(§§400,401.) 

The  application  is  not  a  motion  withrh  this  definition,  be- 
cause the  direction  of  the  court  is  included  in  the  judgment; 
and  in  respect  to  that  part  of  the  judgment  which  directs  the 
recovery  of  ten  dollars  for  the  costs  of  the  motion  to  confirm 
the  report  of  sale,  if  the  court  had  power  to  grant  costs  upon 
such  an  application,  it  is  manifest  they  could  not  be  granted  in 
anticipation  of  a  motion  which  might  not  be  made.  To  grant 
a  party  ten  dollars  for  the  costs  of  a  motion  which  has  not  been, 
and  may  never  be  made,  is  a  proceeding  without  any  precedent 
in  U-e  practice  of  the  courts. 

"  The  order  for  a  reference,"  say  the  plaintiffs'  attorneys, 
"  can  only  be  obtained  upon  motion,  and  therefore  the  costs 
are  in  the  discretion  of  the  court,  and  authorized  by  §  315." 
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It  is  the  duty  of  the  court  to  construe  the  various  sections  to 
\vhich  I  have  referred  so  that  all  may  stand  and  have  effect, 
and  that  no  one  of  them  shall  repeal  or  destroy  the  other.  To 
construe  §  316  into  an  authorityto  allow  $10  costs  of  a  motion 
upon  every  application  to  the  court,  would,  in  effect,  be  to  re- 
peal §  307,  which  limits  the  costs  to  $12 :  and  essentially  to 
change  §  311,  which  provides  what  costs  shall  be  entered  in 
the  judgment. 

Nothing  can  be  more  evident  than  the  design  of  those  who 
framed  the  Code,  to  put  any  absolute  limit  upon  the  amount  of 
the  costs  in  cases  where  there  is  no  appearance  or  defence. 
But  if  the  plaintiffs'  construction  should  prevail,  and  the  costs 
of  a  motion  be  granted  whenever  an  order  is  obtained,  the  ex- 
tent and  amount  of  the  costs  to  which  a  defendant  may  be  sub- 
jected are  limited  only  by  the  number  of  applications  which  an 
unscrupulous  practitioner  may  choose  to  make,  and  the  discre- 
tion of  the  judge  to  whom  he  applies. 

No  inconsiderable  portion  of  the  business  of  the  court  con- 
sists in  hearing  and  determining  motions,  which  often  involve 
questions  and  interests  of  magnitude.  This  class  of  business 
requires  no  inconsiderable  labor  in  the  preparation  of  papers 
and  briefs.  Costs  have,  from  time  immemorial,  been  allowed 
to  the  successful  party ;  and  it  was  to  perpetuate  this  just  and 
reasonable  practice  that  §  315  was  inserted  in  the  Code.  With- 
out this  section  there  could  be  no  costs  upon  a  motion.  The 
application  for  a  reference,  for  judgment,  and  fora  confirma- 
tion of  the  report  of  sale,  in  cases  where  there  is  no  appearance, 
are  all  applications,  of  course,  requiring  no  labor,  no  prepara- 
tion, and  to  which  there  can  be  no  opposition. 

If  the  costs  given  by  §  315  are  confined  to  such  motions  as 
are  litigated,  or  which  require  the  preparation  and  service  of 
papers,  and  notice  upon  the  adverse  party,  the  several  sections 
of  the  Code  to  which  I  have  alluded  will  be  in  harmony  with 
each  other,  effect  will  be  given  to  the  intentions  of  those  who 
framed  the  Code,  and  it  will  be  spared  the  reproach  of  award- 
ing an  extravagant  remuneration  for  small  and  insignificant 
services. 


NEW-YORK  PRACTICE  REPORTS.  3Q5 

Colonial  Life  Assurance  Co.  agt.  Board  of  Supervisors,  &c.,  of  New- York. 


The  sum  of  $30  must  be  stricken  from  the  bill,  and  deducted 
from  the  judgment,  and  the  plaintiffs  must  pay  to  the  defend- 
ant William  Anthony  ten  dollars,  the  costs  of  this  motion. 


SUPREME  COURT. 

THE  COLONIAL  LIFE  ASSURANCE  COMPANY  agt.  THE  BOARD 
OF  SUPERVISORS  of  the  county  of  New- York. 

It  is  well  settled  that  a  mandamus  will  not  be  granted  when  it  would  be  un- 
availing from  a  want  of  power  in  the  defendants  to  perform  the  required  duty. 

In  the  city  and  county  of  New-York,  after  the  taxes  are  assessed,  warrants 
issued  and  delivered  to  the  receiver  of  taxes,  the  supervisors  have  no  further 
control  over  the  assessment-roll. 

The  statute  (1  R.  S.  416)  provides,  that  if  the  president  or  other  proper  officer 
of  any  corporation  named  in  any  assessment-roll,  shall  show  to  the  satisfac- 
tion of  the  board  of  supervisors,  at  their  annual  meeting,  within  two  days 
nfter  the  commencement  thereof,  by  affidavit,  to  be  filed  with  the  clerk  of  the 
board,  that  such  corporation  is  not  in  the  receipt  of  any  profits  or  income,  the 
name  of  such  corporation  shall  be  stricken  out  of  the  assessment-roll,  and  no 
tax  shall  be  imposed  upon  it. 

And  the  assessment  of  any  moneyed  or  stock  corporation,  authorized  to  make 
dividends  on  its  capital,  from  which  no  such  affidavit  shall  be  received,  shall 
be  conchtsivc  evidence  that  such  corporation  were  liable  to  taxation,  and  was 
duly  assessed. 

If  such  an  affidavit  is  furnished,  and  the  supervisors  omit  to  discharge  their  duty 
in  that  respect,  a  mandamus  is  the  proper  remedy  to  compel  the  performance 
of  such  duty. 

But  if  such  corporation  omit  to  furnish  such  an  affidavit  within  the  time  pre- 
scribed by  the  statute  aforesaid,  a  subsequent  application  for  a  mandamus 
against  the  supervisors,  to  have  their  name  stricken  from  the  assessment-roll, 
will  be  unavailing — the  statute  is  peremptory. 

New-York  Special  Term,  Dec.,  1856. 

THIS  is  an  application  for  a  mandamus  to  the  board  of  super- 
visors, to  direct  them  to  erase  the  name  of  the  relators  from  the 
assessment-rolls  for  the  year  1856,  and  the  amount  assessed 
upon  and  for  their  personal  property. 

VOL.  XIII.  20 
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JOSEPH  BLUNT,  for  the,  relators. 

MARTIN  V.  B.  WILCOXSON,  for  defendants. 

DAVIES,  Justice.  The  grounds  of  this  application  are,  that 
the  tax  commissioners  of  the  city  of  ,New-,York  have  inserted 
the  name  of  the  relators  in  the  assessment-rolls  for  the  year 
1856,  and  have  assessed  them  for  personal  estate  in  the  sum  of 
$100,000.  This  assessment-roll  has  been  returned  to  the  super- 
visors of  the  county  of  New- York,  who  have  revised  and  correct- 
ed the  same,  and  estimated  and  assessed  the  tax  the  relators  are 
to  pay  upon  such  assessment.  For  that  purpose  the  supervisors 
have  their  annual  meeting  on  the  second  Wednesday  of  July  in 
each  year.  (Davies*  Laws,  1003,  §  23.)  By  §  27,  same  act, 
they  must  cause  the  corrected  assessment-roll,  with  the  warrant 
for  the  collection  of  the  taxes  assessed,  to  be  delivered  to  the 
receiver  of  taxes  on  or  before  the  first  day  of  September  there- 
after. After  the  taxes  are  assessed,  warrants  issued  and  de- 
livered to  the  receiver  of  taxes,  the  supervisors  have  no  further 
control  over  the  assessment-roll,  and  a  mandamus  to  them  to 
strike  the  relators'  name  from  the  roll  would  be  entirely  nuga- 
tory. Their  power  is  spent,  and  if  the  writ  issued,  and  they 
were  to  obey  it,  it  would  not  stay  the  receiver  of  taxes  in  the 
execution  of  the  warrant.  That  a  mandamus  should  not  go 
under  such  circumstances,  has  been  expressly  held  in  two  cases. 
(The  People  agt.  The  Supervisors  of  Westchester  County,  15  Barb. 
607 ;  The  People  agt.  Supervisors  of  Greene  County,  12  Barb. 
217.) 

The  well  settled  rule  is  recognized  by  these  cases,  that  a 
mandamus  will  not  be  granted  when  it  would  be  unavailing 
from  a  want  of  power  in  the  defendants  to  perform  the  required 
duty.  This  is  a  prerogative  writ  which  the  court  may  issue 
or  withhold  at  discretion,  and  I  have  no  doubt  it  would  be  im- 
proper to  issue  it  in  this  case.  The  supervisors  have  the  power 
if  they  choose  to  exercise  it,  if  the  application  is  made  to  them 
within  six  months  after  the  tax-rolls  are  delivered  to  the  re- 
ceiver of  taxes,  to  remit  or  reduce  any  tax.  This  is  entirely 
discretionary  with  them,  and  they  are  constituted  the  judges  of 
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the  goodness  of  the  cause  shown.  (§  28;  Davies*  Laws,  1003.) 
But  it" seems  to  me  that  the  relators  have  a  very  serious  obstacle 
to  reir.ove  before  they  can  be  relieved  of  this  tax.  It  is  pro- 
vided by  §  9,  (Rev.  Stat.  vol.  1,  p.  416,)  that  if  the  president  or 
other  proper  officer  of  any  corporation,  named  in  any  assess^- 
ment-roll,  shall  show  to  the  satisfaction  of  the  board  of  super- 
visors, at  their  annual  meeting,  within  two  days  after  the  com- 
mencement thereof  by  affidavit,  to  be  filed  \vith  the  clerk  of  the 
board,  that  such  corporation  is  not  in  the  receipt  of  any  profits 
or  income,  the  name  of  such  corporalion  shall  be  stricken  out  of 
the  assessment-roll,  and  no  tax  shall  be  imposed  upon  it.  And 
the  assessment -of  any  moneyed  or  stock  corporalion,  authorized 
to  make  dividends  on  its  capital,  from  which  no  such  affidavit, 
shall  be  received,  shall  be  conclusive  evidence  that  such  cor- 
poration \vere  liable  to  taxation,  and  was  duly  assessed.  That 
life  insurance  companies  are  liable  to  taxation  whether  incor- 
porated on  the  mutual  principle  or  otherwise,  on  the  capital 
they  have  actually  employed  in  business  as  the  capital  of  the 
corporation,  is  now  well  settled.  (Mutual  Insurance  Company 
oj  Buffalo  agt.  Supervisors  of  Erie,  4  Co/77.442;  Sun  Mutual 
Insurance  Company  agt.  Mayor  of -New-York,  4  SeL.  241 ;  The 
People,  (x  rd.  Mutual  Life  Insurance  Company  agK  The  Board 
of  Supervisors  of  New-  York,  20  Barb-.  81.) 

Now,  the  statute  has  declared,  in  the  most  emphatic  language, 
that  if  the  affidavit  is  furnished  as  required,  the  name  of  the 
corporation  shall  be  erased  from  the -assessment-rolls,  and  no 
tax  imposed  upon  it.  If  it  be  true,  therefore,  that  this  corpo- 
ration, as  is  now  alleged,  at  the  time  this  assessment  was  made, 
was  not  in  the  receipt  of  any  profits  or  income  from  the  capital 
employed  in  its  business  in  this  state,  then  it  was  the  duty  of 
the  proper  officer  of  the  corporation  to  have  furnished  such 
affidavit,  and  had  the  name  of  the  corporation  struck  from  the 
assessment-rolls. 

If  such  an  affidavit  had  been  furnished,  and  the  supervisors 
had  omitted  to  discharge  their  duty  in  the  premises,  a  writ  of 
mandamus  would  have  been  the  proper  remedy  to  have  com- 
pelled its  performance. 
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The  statute  also  requires  that  this  affidavit  shall  be  furnished' 
at  the  annual  meeting,  where  these  assessment-rolls  are  revised 
and  corrected,  and  the  taxes  imposed,  within  two  days  after  the 
commencement  thereof.  And  this  requirement  is  made  for  wise 
reasons.  Taxes  are  laid  for  the  support  of  the  government  ; 
and  it  is  the  intention  of  the  statutes,  in  reference  to  this  sub- 
ject, that  all  real  and  personal  estate,  with  few  unimportant  ex- 
ceptions, should  be  assessed,  and  that  the  taxes  should  be 
equally  imposed  on  such  assessments.  To  ascertain  such  real 
and  personal  estate  and  the  value  thereof,  we  have  in  this  city 
assessors  and  tax  commissioners,  and  when  they  have  fully  as- 
certained all  such  property  liable  to  taxation,  and  the  amount 
thereof,  the  assessment-rolls  are  finally  transmitted  to  the  board 
of  supervisors  for  correction  and  revision.  They  have  no  power 
to  reduce  or  increase  any  valuation,  or  to  add  any  property  real 
or  personal  to  the  assessment-rolls,  or  make  deductions  there- 
from, except  that  given  to  them  by  this  ninth  section  in  refer-^ 
ence  to  corporations  making  the  affidavit,  and  that  empowered 
by  the  fourteenth  section  in  reference  to  companies  authorized 
to  commute  their  taxes. 

The  reason  for  all  this  is,  that  a  certain  or  ascertained  sum- 
is  to  be  raised  for  the  purposes  of  the  government,  annually  ; 
and  this  has  to  be  equally  apportioned  upon  the  assessed  values, 
and  the  law  intends  that  they  shall  be  definitely  ascertained 
before  the  apportionment  of  the  tax  is  made.  With  all  this 
caution  and  effort,  assessments  will  be  made  which  ought  not 
to  be  made,  and  taxes  will  be  assessed  and  apportioned  which 
cannot  be  collected,  and  the  result  is,  that  such  deficiencies 
have  to  be  annually  carried  forward  and  added  to  the  taxes  of 
the  succeeding  year.  But  in  reference  to  corporations  assessed, 
the  statute  has  declared,  in  the  most  explicit  language,  that  the 
assessment  of  any  corporation  from  whom  no  such  affidavit  as 
mentioned  above  shall  have  been  received,  shall  be  conclusive 
evidence  that  such  corporation  was  liable  to  taxation,  and  was 
duly  assessed.  This  corporation  was  called  upon,  if  they  de- 
sired to  escape  taxation,  to  have  furnished  such  an  affidavit 
within  the  terms  prescribed  by  law  j  and  not  having  done  so, 
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tfhe  statute  declares,  in  the  most  positive  terms,  that  the  evi- 
dence of  its  liability  to  taxation,  and  that  it  was  duly  assessed, 
is  conclusive — and  I  am  not  at  liberty  to  say  that  it  is  not. 

The  court  of  appeals,  in  the  case  of  the  Mutual  Insurance 
Company  of  Buffalo  agt.  Supervisors  of  Erie,  [supra,  p.  449,) 
affirm  this  doctrine  in  the  broadest  terms,  and  I  am  therefore 
precluded,  by  the  terms  of  the  statute  and  the  decision  of  the 
highest  court  of  the  state,  from  granting  the  relief  sought  for 
'by  tbf  relators. 

The  motion  for  mandamus  must  be  denied,  with  costs ;  but 
if  the  relators  desire  it,  the  same  direction  or  order  will  be 
made  as  by  Judge  MITCHELL  in  the  case  of  The  People  agt. 
Supervisors  ofJYew-York,  (29  Barb.  p.  86.) 


SUPREME  COURT, 
JOHN  MEADS,  JR.,  agt.  CHARLES  L.  GLEASON. 

The  157th  section  of  the  Code  (in  which,  it  seems,  there  was  an  attempt  to  ao- 
complish  quile  too  much)  commences  by  prescribing  what  shall  be  the  tenor 
of  the  affidavit  by  which  a  pleading  is  to-be  verified. 

2d.  In  what  cases  the  same  verification -may  be  made  by  a  person  other  than  the 
party.  These  are  distinctly  specified. 

And,  3d.  That  "  when  the  pleading  is  verified  by  any  other  person  than  the  party* 
he  shall  set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  of  his  belief, 
on  the  subject,  and  the  reasons  why  it  is  not  made  by  the  party." 

This  requirement  is  applicable  to  all  cases  of  verification  by  an  agent  or  at- 
torney, 

That  is,  in  order  to  dispense  with  a  verification  by  the  party,  the  person  who 
makes  the  affidavit,  stating  that  the  facts  set  forth  in  .the  pleading  are  true  of 
his  own  knowledge,  must  state  what  knowledge  he  has  on  the  subject;  and 
•when  he  states  that  he  believes  the  facts  alleged  upon  information  and  belief 
•to  be  true,  he  must  state  the  grounds  upon  which  his  belief  is  founded.;  and 
then,  in  addition  to  this,  he  must  go  on  and  state  why  he  makes  the  affidavit, 
and  not  the  party. 

And  the  case  where  a  pleading  is  founded  upon  a  written  instrument  for  the  pay- 
ment of  money  only,  and  is  in  the  possession  of  the  attorney  who  makes  the 
'verification,  is  no  exception  to  the  rule.  (See  Smith  agt.  Rosenthall,  11  Haw* 
442,  adverse*) 
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Albany  Special  Term,  Sept.,  1856. 

MOTION  to  set  aside  judgment  for  irregularity. 

The  action  was  brought  upon  a  promissory  note.  The  com- 
plaint was  verified  by  one  of  the  plaintiff's  attorneys.  The 
verification  was  as  follows  :• — 

"  Albany  County,  ss. — Orlando  Meads,  of  the  city  of  Albany, 
being  duly  sworn,  says,  that  he  is  one  of  the  plaintiff's  attor- 
neys in  this  action;  that  said  plaintiff  is  not  now  within  the 
county  of  Albany,  where  deponent  resides;  that  this  action  is 
founded  upon  a  written  instrument  for  the  payment  of  money 
only — to  wit,  the  promissory  note  set  forth  and  described  in  the 
foregoing  complaint,  and  which  note  is  now'  in  the  possession 
of  deponent  as  such  attorney  ;  that  the  said  complaint  is  true 
of  "deponent's  own  knowledge,  except  as  to  those  matters 
therein  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  the  same  to  be  true." 

All  the  material  allegations  of  the  complaint  were  made 
upon  information  and  belief. 

The  defendant,  regarding  the  verification  as  insufficient, 
served  an  unverified  answer,  which  the  plaintiff's  attorneys  re- 
turned, stating  that  they  declined  to  receive  it  because  it  was 
not  verified.  No  other  answer  being  served,  the  plaintiff's 
attorneys  perfected  judgment,  as  upon  default,  and  issued  exe- 
cution. These  proceedings  the  defendant  moved  to  vacate. 

ORLANDO  MEADS,  for  plaintiff. 
RUFUS  W.  PECKHAM,  for  defendant. 

HARRIS,  Justice.  The  framers  of  the  Code  attempted  to 
accomplish  quile  too  much  in  the  157th  section  of  that  act.  It 
declares  what  the  verification  shall,  in  all  cases,  contain,  by 
whom  it  may  be  made,  and  in  what  cases  it  may  be  made  by 
some  person  other  than  the  party,  and  what  the  affidavit  must 
contain  besides  the  verification,  if  not  made  by  the  party.  By 
crowding  all  these  provisions,  and  yet  others  still,  into  the 
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same  section,  the  profession  have  been  involved  in  doubt  and 
perplexity;  and  the  courts  have  been  frequently  called  upon 
to  decide  between  those  who  differed  in  their  construction. 
Now,  it  seems,  too,  that  even  judges  do  not  agree  upon  the 
effect  which  should  be  given  to  these  various  provisions.  All 
this  would  have  been  avoided  had  a  separate  section  been  de- 
voted to  each  of  the  several  subjects  contained  in  this  single 
section.  And  yet,  I  am  bound  to  say,  that  I  have  never  real- 
ized that  there  was  any  great  difficulty  in  ascertaining  the  un- 
doubted intention  of  the  legislature  in  all  the  various  provisions 
of  the  section. 

Truthfulness  in  pleading  was  one  of  the  leading  reforms  con- 
templated in  the  framing  and  adoption  of  the  Code.  Provision 
was  accordingly  made  by  which  parties  might  be  required  to 
make  these  allegations  under  oath.  The  157th  section  of  the 
Code  commences  by  prescribing  what  shall  be  the  tenor  of  the 
affidavit  by  which  a  pleading  is  to  be  verified.  But  it  was  fore- 
seen that  there  would  be  cases  in  which  it  might  be  incon- 
venient, and  even  impracticable,  to  have  this  verification  made 
by  the  party  himself.  Hence  the  section  proceeds  to  declare, 
secondly,  in  what  cases  the  same  verification  may  be  made  by 
a  person  other  than  the  party.  These  are  distinctly  specified. 
It  was  also  deemed  important,  in  order  to  prevent  evasion,  to 
have  the  verification,  when  not  made  by  a  party,  made  by  some 
person  who  should  appear  to  have  some  knowledge  or  informa- 
tion in  respect  to  the  facts  stated  in  the  pleading.  Accordingly 
it  is  provided,  thirdly ',  "when  the  pleading  is  verified  by  any 
other  person  than  the  party,  he  shall  set  forth  in  the  affidavit 
his  knowledge,  or  the  grounds  of  his  belief,  on  the  subject,  and 
the  reasons  why  it  is  not  made  by  the  party." 

It  has  been  supposed,  that  this  requirement  is  applicable  to 
all  cases  of  verification  by  an  agent  or  attorney.  The  whole 
structure  of  the  section,  not  less  than  the  language  of  the  pro- 
vision itself,  plainly  indicates  that  it  was  so  intended.  Those 
who  framed  these  provisions  meant,  that  when  a  substituted 
verification  should  be  allowed,  the  affidavit  should  be  made  by 
some  person  who  knew  something  about  the  case.  To  secure 
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this  end,  it  was  provided,  that  in  such  cases  the  person  making 
the  affidavit,  so  far  as  he  undertook  to  verify  upon  his  own 
knowledge,  should  state  what  knowledge  he  had,  and  so  tar  as 
he  undertook  to  verify  upon  his  information  and  belief,  he 
should  state  the  grounds  of  his  belief.  (See  Treadwell  agt.  Fas- 
sett,  10  How.  184 ;  Hubbard  agt.  The  National  Protection  In- 
surance Company,  11  How.  149.) 

But  it  has  recently  been  decided  that  this  third  provision  in 
the  section  has  no  application  to  the  cases  mentioned  in  the 
second  clause.  (See  Smith  agt.  Rosenthall,  11  How.  442.)  In 
this  case  it  was  held,  that  the  provision  in  question  is  only  ap- 
plicable to  cases  where  the  verification  is  made  by  a  third  per- 
son, by  reason  of  the  absence  or  incapacity  of  the  party.  I 
have  great  confidence  in  the  accuracy  of  the  decisions  of  the 
learned  judge  to  whose  opinion  I  am  referring.  But  when  the 
legislature,  after  specifying  various  cases  in  which  the  affidavit 
of  verification  may  be  made  by  some  other  person  besides  the 
party,  goes  on  to  declare  that  when  the  pleading  is  so  verified, 
certain  other  things  .shall  be  set  forth  in  the  affidavit,  I  am 
utterly  unable  to  see  by  what  rule  of  construction  he  makes 
this  requirement,  general  and  unlimited  in  its  terms,  applicable 
to  only  a  part  of  the  cases  specified.  As  I  understand  the  pro- 
vision the  rule  is  without  exception.  In  order  to  dispense  with 
a  verification  by  the  party,  the  person  who  makes  the  affidavit, 
stating  that  the  facts  set  forth  in  the  pleading  are  true  of  his 
own  knowledge,  must  state  what,  knowledge  he  has  on  the  sub- 
ject ;  and  when  he  states  that  he  believes  the  facts  alleged  upon 
information  and  belief  to  be  true,  he  must  state  the  grounds 
upon  which  his  belief  is  founded  :  and  then,  in  addition  to  this, 
he  must  go  on  to  state  why  he  makes  the  affidavit,  and  not  the 
party. 

The  case  of  Lefevre  agt.  Latson  (5  Sand.  650)  has  not,  in  my 
judgment,  any  bearing  upon  the  question  under  consideration. 
It  had  been  held  in  Hunt  agt.  Meacham,  (6  How.  400,)  that 
where  the  pleading  is  not  founded  upon  a  written  instrument, 
&c.,  it  cannot  be  verified  by  a  third  person,  unless  he  has  a  per- 
sonal knowledge  of  all  the  facts  alleged.  This  was  the  ques- 
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tion  before  the  superior  court  in  Lefevre  agt.  Latson.  The 
complaint  was  for  goods  sold  and  delivered.  The  affidavit  of 
verification  was  made  by  the  attorney,  and  founded  solely  upon 
his  information  and  belief.  It  was  held  that  the  attorney  might, 
under  such  circumstances,  the  plaintiff  himself  being  absent  or 
incapable,  make  the  affidavit,  thus  overruling  the  decision  in 
Hunt  agt.  Meacham.  The  question  whether,  in  making  his 
affidavit,  the  attorney  was  required  to  state  the  grounds  of  his 
belief,  as  well  as  the  reason  why  the  affidavit  was  not  made  by 
the  party,  was  not  before  the  court. 

In  this  case,  the  allegations  in  the  complaint  are  made  upon 
information  and  belief.  The  attorney  makes  the  affidavit,  and 
swears  that  he  believes  the  allegations  to  be  true.  This  is  suf- 
ficient for  the  verification.  Then  he  states  that  the  action  is 
founded  upon  a  written  instrument  for  the  payment  of  money 
only,  which  instrument  is  in  his  possession.  This  is  a  sufficient 
reason  why  he  should  be  permitted  to  make  the  affidavit  instead 
of  the  plaintiff.  It  remained  for  him  to  state  the  grounds  upon 
which  his  belief  in  the  truth  of  the  allegations  of  the  complaint 
rested.  Probably  all  he  could  have  said  on  this  subject  would 
have  been,  that  the  note  described  in  the  complaint  being  in  his 
possession,  and  having  no  reason  to  doubt  its  validity  or  genu- 
ineness, he  believed  the  allegations  in  the  complaint  to  be  true. 
Perhaps  he  might  have  stated,  as  the  grounds  of  his  belief,  that 
he  had  been  informed  by  some  of  the  parties  to  the  instrument, 
that  the  facts  as  alleged  in  the  complaint  were  true.  What- 
ever these  grounds  may  have  been,  he  was  required  to  state 
them,  as  one  of  the  conditions  upon  which  his  verification  could 
be  substituted  for  that  of  the  plaintiff.  In  this  respect  the  affi- 
davit is  defective.  Being  defective,  the  defendant  had  a  right 
to  regard  the  complaint  as  unverified,  and  to  serve  his  answer 
without  verification. 

The  subsequent  proceedings  on  the  part  of  the  plaintiff,  dis- 
regarding the  answer,  have  been  irregular,  and  must  be  set 
aside.  But,  as  the  plaintiff  is  sustained  in  his  practice  by  the 
most  recent  decision  on  the  subject,  it  would  seem  unjust  to 
charge  him  with  costs. 
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The  motion  is  therefore  granted,  without  costs.  The  plain- 
tiff is  also  to  be  at  liberty,  within  ten  days  after  notice  of  this 
decision,  to  serve  a  new  complaint,  with  or  without  a  verifi- 
cation. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THOMAS  M'SPEDON  &  CHARLES  W.  BAKER 
agt.  ANDREW  V.  STOUT,  County  Treasurer,  &c. 

THE  SAME  ex  rel.  CHARLES  M'GiLL  agt.  THE  SAME. 

Where  property  belongs  to  a  county,  it  follows  that  the  necessary  expenses 
incurred  in  keeping  it  in  repair,  and  preserving  it  in  a  condition  for  use,  is  a 
proper  and  legal  county  charge. 

The  providing  of  rooms  suitable  and  sufficient  for  the  transaction  of  the  busi- 
ness of  the  courts,  as  provided  by  the  Code,  (§§  23  &  51,)  necessarily  carries 
with  it  the  authority  to  keep  the  rooms  in  suitable  and  convenient  order — 
such  as  cleaning,  painting,  or  other  needful  reparations — the  expenses  of  which 
are  a  proper  and  legal  county  charge. 

The  board  of  supervisors  of  the  city  and  county  of  New- York  are  restrained,  by 
the  15th  section  of  the  act  of  April  12th,  1S53,  passed  further  to  amend  the 
charter  of  the  city  and  county  of  New-York,  from  entering  into  any  contract 
unless  expressly  authorized  by  statute;  and  such  as  are  authorized,  must  be 
made  in  the  manner  provided  by  the  12th  section  of  the  act,  in  reference  to 
work  done  for  the  corporation  of  the  city. 

That  is,  all  work  to  be  done  and  supplies  to  be  furnished  for  the  county,  involv- 
ing an  expenditure  of  more  than  $250,  shall  be  by  contract,  founded  on  sealed 
bids,  or  on  proposals,  made  in  compliance  with  public  notice  for  the  full  period 
of  ten  days;  and  all  such  contracts,  when  given,  shall  be  given  to  the  lowest 
bidder,  with  adequate  security. 

Where  work  for  over  $250  is  done  for  the  county,  not  by  contract,  and  not  in  the 
manner  prescribed  in  the  said  12th  and  15th  sections  of  said  act,  and  where 
such  amount  is  audited  and  allowed  by  the  board  of  supervisors,  the  act  of 
auditing  and  allowing  sucli  accounts  is  a  nullity,  and  it  is  the  duty  of  the 
county  treasurer  not  to  pay  them. 

Section  20,  of  the  act  of  April  12,  1S53,  provided  for  a  submission  to  the  people 
of  trie  city  and  county  of  New-York  the  question,  whether  the  act  should  or 
should  not  become  a  law ;  which  election  took  place  on  the  7th  June,  1653. 

On  the  14th  June,  1S53,  the  legislature  passed  an  act  supplementary  to  an  act 
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entitled,  "An  Act  furiher  to  amend  the  Charter  of  the  City  of  New-York," 
passed  April  12,  1853.  The  4th  section  of  this  act  declares  that  the  same,  and 
the  act  to  which  it  is  supplementary,  (that  is,  the  act  of  April  12,  1853,) 
"  shall  commence  and  take  effect  as  laws  immediately." 

Held,  that  without  this  latter  act  of  June  14,  1S53,  the  act  of  April  12,  1853,  so 
far,  at  least,  as  it  seeks  to  make  applicable  to  the  board  of  supervisors  sections 
12  and  15  of  that  act,  would  be  unconstitutional  and  void. 

But  that  it  was  the  intention  of  the  legislature  to  re-enact  and  declare  their  will 
by  §  4  of  the  act  of  June  14;  that  the  act  of  April  12  should  immediately  be- 
come and  take  effect  as  a  law ;  and  the  latter  act  must  be  regarded  as  in  fact 
enacted  by  the  law  of  June  14,  1853;  thereby  obviating  the  objections  to  the 
cct  of  April  12th,  in  reference  to  its  being  dependent  upon  the  will  of  the 
electors,  whether  or  not  it  should  become  a  law,  and  rendering  it  constitu- 
tional and  valid. 

New- York  Special  Term,  Dec.,  1856. 

AN  alternative  mandamus  has  been  issued  in  each  of  the 
above  cases,  and  a  motion  is  now  made  that  a  peremptory 
mandamus  issue. 

In  the  first  case  it  is  alleged  that  on  the  25th  of  January, 
1855,  a  resolution  was  adopted  by  the  board  of  supervisors 
directing  the  books  of  record  in  the  register's  office  to  be 
repaired  under  the  direction  of  the  committee  of  the  board  on 
county  officers.  That  the  relators  were  employed  to  do  the 
said  work,  and  performed  the  same,  and  that  their  bill  therefor 
was  duly  presented  to  the  board  of  supervisors,  and  audited 
and  allowed  at  the  sum  of  $2,644.50.  That  the  board  of  su- 
pervisors directed  the  defendant  to  pay  the  same. 

In  the  second  case,  the  relator  alleges  that  he  was  employed 
by  three  of  the  supervisors,  constituting  the  committee  on  civil 
courts  of  the  board  of  supervisors,  to  paint  the  rooms  occupied 
by  the  superior  court. 

That  he  so  painted  them,  and  presented  his  bill  to  the  board 
of  supervisors  for  said  work,  amounting  to  the  sum  of  $300, 
and  which  said  board  have  audited  and  allowed  at  that  sum, 
and  directed  the  defendant  to  pay  the  same. 

JOHN  W.  EDMONDS,  for  relators. 

M.  V.  B.  WILCOXSON.  for  counsel  to  the  corporation,  for  de- 
fendant. 
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DAVIES,  Justice.  The  register  of  the  city  and  county  of 
New- York  is  a  county  officer,  (§§  1  and  2  of  art.  10,  Cons.  1846 ; 
art.  8,  title  2  of  chap.  12,  part  1  of  Rev.  Stat.) 

It  is  made  the  duty  of  the  register  of  the  city  and  county  of 
New-York  to  provide  the  necessary  books  for  recording  deeds 
and  mortgages,  and  books  for  general  indices.  A  like  duty  is 
imposed  on  the  clerks  of  the  several  counties. 

In  the  case  of  Bright  agt.  The  Supervisors  of  Chenango,  (18 
John.  Rep.  242,)  this  court  held,  that  "  the  books  directed  to 
be  procured  became  permanent  records,  and  are  the  property 
of  the  county.  Although  not  exclusively,  they  are  chiefly  for 
the  benefit  of  the  county.  The  clerk  is  bound  to  transmit  them 
to  his  successor.  The  successor  is  not  bound  to  pay  the  preced- 
ing clerk  ;  and  hence  it  follows,  that  if  no  compensation  is  to  be 
made,  it  becomes  a  game  of  chance  between  the  different  in- 
cumbents. The  one  who  comes  in  after  books  are  provided, 
and  retires  before  new  ones  are  necessary,  will  find  it  an  office 
of  profit,  while  the  predecessor,  who  purchased  the  books,  and 
is  shortly  thereafter  removed,  may  not  have  realized  sufficient 
to  equal  his  actual  advancements.  Such  injustice  has  not  re- 
ceived the  sanction  of  law,  but  it  is  guarded  against  by  requir- 
ing the  supervisors  to  "allow  all  accounts  chargeable  against  the 
county."  The  authority  was  general,  and  was  intended  to  em- 
brace any  case  where  the  service  rendered  was  specially  for  the 
benefit  of  the  county,  and  for  which  other  provision  had  not 
been  made.  The  present  case  is  clearly  one  of  that  descrip- 
tion, so  far  as  it  respects  the  books  purchased.  In  conformity 
with  this  principle,  the  books  in  the  register's  office  have  been 
purchased  and  paid  for  by  the  county,  and  consequently  are  the 
property  of  the  county. 

It  follows  that  the  necessary  expenses  incurred  in  keeping 
the  property  of  the  county  in  repair,  and  to  preserve  it  from 
decay,  and  keep  it  in  a  condition  for  use,  is  a  proper  and  legal 
county  charge.  The  audit  and  allowance  by  the  board  of 
supervisors,  in  cases  where  they  are  authorized  to  act,  is  final 
and  conclusive  as  to  the  amount  to  be  paid.  (People  agt.  Super' 
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visors  of  Queens  county,  1  Hilly  195  ;  Same  agt.  Lawrence,  6 
id.  244.) 

By  §  28  of  the  Code,  it  is  made  the  duty  of  the  supervisors 
of  the  several  counties  of  this  state  to  provide  the  courts  ap- 
pointed to  be  held  therein  with  rooms,  attendants,  fuel,  lights 
and  stationery,  suitable  and  sufficient  for  the  transaction  of  their 
business.  If  the  supervisors  neglect,  the  court  may  order  the 
sheriff  to  do  so,  and  the  expense  incurred  by  him  shall  be  a 
county  charge.  Section  51  of  the  Code  makes  this  section  ap- 
plicable to  the  superior  court,  court  of  common  pleas  and  ma- 
rine court  of  this  city. 

If,  therefore,  the  supervisors  incur  the  expense  in  compliance 
with  the  requirements  of  the  Code,  such  expense  necessarily 
becomes  a  county  charge.  If  it  is  incurred  by  the  sheriff  in 
pursuance  of  the  order  of  the  court,  the  law  declares  it  shall  be 
a  county  charge. 

The  providing  of  rooms  suitable  and  sufficient  for  the  trans- 
action of  the  business  of  the  court,  necessarily  carries  with  it 
the  authority  to  keep  the  rooms  in  suitable  and  convenient 
order — such  as  cleaning,  painting,  or  other  needful  reparations; 
and  if  the  one  is  a  proper  and  legal  county  charge  it  follows 
that  the  other  would  be  also. 

The  amount,  therefore,  expended  is  a  proper  and  legal  county 
charge  upon  these  grounds;  audit  having  been  audited  and 
allowed  by  the  board  of  supervisors,  such  audit  is  final  and  con- 
clusive as  to  the  amount,  for  the  reasons  above  stated. 

If  there  w-as  no  other  obstacle  in  the  way,  I  should  grant  the 
peremptory  mandamus  in  each  of  the  above  cases,  for  the  reasons 
stated  in  the  opinion  in  the  case  of  The  People  ex  rel.  Downing 
against  this  same  defendant. 

But  the  legislature  have  thought  proper  to  place  restraints 
upon  the  action  of  the  board  of  supervisors  of  this  county, 
which  do  not  exist  in  reference  to  the  supervisors  of  any  other 
county  of  this  state  that  I  am  aware  of. 

At  the  session  of  the  legislature  held  on  the  12th  of  April, 
1853,  an  act  was  passed  further  to  amend  the  charter  of  the 
city  of  New-York  which  made  many  radical  changes  in  refer- 
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ence  to  the  city  government,  to  the  management  and  disposi- 
tion of  its  property,  and  the  duties  and  liabilities  of  the  officers 
of  the  city  government)  the  organization  of  the  Courts  therein, 
and  the  powers  of  the  board  of  supervisors. 

Section  12,  of  that  proposed  act,  declared  that  all  work  to 
be  done,  and  supplies  to  be  furnished,  for  the  corporation  in- 
volving an  expenditure  of  more  than  two  hundred  and  fifty  dol- 
lars, shall  be  by  contract,  founded  on  sealed  bids,  or  on  propo- 
sals, made  in  compliance  with  public  notice  for  the  full  period 
of  ten  days  ;  and  all  such  contracts,  when  given,  shall  be  given 
to  the  lowest  bidder  with  adequate  security.  All  such  bids  or 
proposals  shall  be  opened  by  the  heads  of  the  departments  ad- 
vertising for  them,  in  the  presence  of  the  comptroller,  and  such 
of  the  parties  making  them,  as  may  desire  to  be  present. 

Section  15,  of  the  same  proposed  act,  declares  that  "no  con- 
tract by  the  supervisors  shall  be  valid  unless  expressly  author- 
ized by  statute,  and  such  as  are  authorized,  must  be  made  in  the 
manner  provided  by  the  12th  section  of  this  act." 

The  contracts  in  each  of  the  above  oases,  it  is  apparent,  were 
such  as  the  supervisors  were  authorized  to  make  ;  but  it  is  fur- 
ther declared  that  such  contracts  must  be  made  in  the  manner 
provided  in  the  12th  section. 

It  is  conceded  that  they  were  not  so  made.  That  the  ex- 
penditure in  each  case  was  over  the  sum  of  $250 ;  that  no  pub- 
lic notice  was  given  at  all  for  bids  or  sealed  proposals  ;  that, 
none  were  received  ;  that  the  work  was  not  done  by  contract. 
If  this  statute  be  the  law  of  the  state^  it  follows  that  the  super- 
visors could  create  no  legal  liability  against  the  county  by  having 
this  work  done  in  direct  violation  of  the  provisions  of  this  act ; 
that  no  charge  has  been  created  against  the  county,  nnd  that  this 
court  not  only  should  not  award  a  peremptory  mandamus  to  the 
county  treasurer,  commanding  him  to  pay  these  accounts,  but 
that  it  would  be  its  duty,  on  a  proper  application,  to  restrain 
him  from  so  doing. 

Neither  the  corporation,  nor  the  board  of  supervisors,  can  be 
bound  or  charged  with  a  contract  made  contrary  to  law.  The 
cases  on  this  subject  are  loo  numerous  and  familiar  to  need 
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citation,  Neither  can  the  corporation  or  the  board  of  super- 
visors assume  and  pay  a  debt  not  a  legal  obligation  upon  them. 
(Hodges  agt.  The  City  of  Buff "do >,  2  Denio,  110;  Halstead  agt. 
The  Mayor  ofNew^York,  3  Com.  430.) 

Neither  will  a  mandamus  be  awarded  to  compel  the  county 
treasurer  to  pay  an  audit  and  an  allowance  of  an  account  by  the 
board  of  supervisors  which  was  not  a  legal  county  charge. 
(People  agt.  Lawrence,  6  Hill,  244»)  In  this  case,  the  supervisors 
of  the  county  of  New-York  audited  and  allowed  to  the  relator 
Justice  Marritt,  his  account  for  expenses  incurred  by  him  in 
defending  himself  as  one  of  the  special  justices  in  the  city  of 
New-York,  on  an  impeachment  and  trial  before  the  county 
court. 

The  county  treasurer  refused  to  pay  the  account  thus  audited 
and  allowed,  and  an  application  was  made  to  this  court  for  a 
mandamus  to  compel  him. 

BRONSON,  Justice,  in  delivering  the  opinion  of  the  court,  says, 
"  Whatever  appearance  of  justice  there  may  be  in  charging  the 
expenses  of  the  account  upon  the  county,  it  is  enough  for  us  to 
say,  that  this  consideration  addresses  itself  exclusively  to  the 
legislature.  If  this  had  been  a  case  where  the  supervisors  had 
authority  to  allow  the  claim,  I  agree  that  it  would  have  been 
the  duty  of  the  treasurer  to  pay  it,  without  inquiring  whether 
the  account  had  been  allowed  upon  insufficient  evidence  or  at 
too  large  an  amount.  But  as  the  supervisors  had  no  jurisdic- 
tion over  the  subject  matter,  and  that  fact  appeared  upon  the 
face  of  the  account  presented  for  payment,  this  act  was  a  mere 
nullity,  and  it  was  the  duly  of  the  treasurer  to  withhold  pay- 
ment." 

So  in  the  cases  under  consideration,  it  appears  from  the  pa- 
pers that  the  work  was  not  done  in  the  manner  prescribed  in 
the  12th  and  15th  sections  of  the  amended  charter  of  1853, 
and  the  act  of  the  supervisors  in  auditing  and  allowing  the  ac- 
counts was  a  mere  nullity,  and  it  was  the  duty  of  the  treasurer 
not  to  pay  them.  This  is  on  the  assumption  that  the  act  of 
1853  is  a  valid  and  constitutional  law.  I  am  aware  that  the 
application  of  these  principles  seems  harsh,  hut  with  the  hard- 
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ship  of  the  case  I  can  have  nothing  to  do.  The  legislature 
have  made  the  law,  and  with  them  rests  the  responsibility. 
My  duty  is  to  expound  and  execute  it  as  I  find  it ;  and  the  re- 
sults flowing  from  it,  in  cases  like  those  now  before  me,  may 
lead  the  legislature  to  a  careful  review  of  these  provisions. 
These  parties,  mechanics,  have  rendered  services  and  performed 
labor  for  the  corporation  and  the  county,  and  of  which  the  pub- 
lic authorities  have  had  the  benefit,  but  through  the  oversight, 
or  from  other  motives,  the  agents  of  these  bodies  have  chosen 
to  have  this  work  done  in  a  manner  prohibited  by  law,  and  in 
a  way  which  the  law  declares  shall  not  be  valid.  While  I  may 
regret  that  in  these  particular  cases  I  am  compelled  to  come  to 
this  result,  my  duty  to  maintain  the  law  as  I  find  it  is  too  clear 
to  shrink  from  it. 

But  is  the  law  of  1853,  amending  the  charter,  valid  and  con- 
stitutional ?  This  question  has  been  argued  at  great  length, 
and  with  the  ability  and  learning  which  might  be  expected  from 
the  distinguished  counsel  employed. 

It  is  insisted,  on  the  part  of  the  relators,  that  this  act  is  void, 
because  it  was  not  in  fact  a  law  enacted  by  the  legislature, — 
that  they  delegated  to  the  people  of  the  city  of  New-York  to 
say,  whether  or  not  it  should  be  a  law  of  this  state,  and  that 
such  delegation  was  unconstitutional,  and  that  one  portion  of 
the  people  of  the  state  cannot  say  what  shall  be  a  law  for  the 
whole  state. 

These  suggestions  are  of  force,  and  are  not  free  from  serious 
difficulty.  Section  20  of  this  act  provided  that  the  said  act 
should  be  submitted  for  the  approval  of  the  electors  of  the  city 
and  county  of  New- York,  at  an  election  to  be  held  in  said  city, 
on  the  7th  of  June  in  that  year ;  and  if  a  majority  of  the  tickets 
voted  at  such  election  contained  an  approval  of  said  act.  then 
the  same  should  become  a  law.  If  a  majority  of  the  tickets 
voted  at  said  election  contained  a  disapproval  of  the  act,  then 
the  said  act  should  be  void.  Section  1  of  article  3  of  the  con- 
stitution of  this  state  declares  that  the  legislative  power  of  this 
state,  shall  be  vested  in  a  senate  and  assembly. 

Section  14  of  said  article  declares,  that  the  enacting  clause 


NEW-YORK  PRACTICE  REPORTS.  321 

The  People  ex  rel.  M'Spedon  &  Baker  agt.  Stout,  county  treasurer. 


Of  all  bills  shall  be,  "  The  People  of  the  State  of  New, York 
represented  in  Senate  and  Assembly,  do  enact  as  follows," 
and  no  law  shall  be  enacted,  except  by  bill. 

Section  15  declares,  that  no  bill  shall  be  passed  unless  by  the 
assent  of  a  majority  of  the  members  elected  to  each  branch  of 
the  legislature. 

It  is  contended,  on  the  part  of  the  relators,  that  this  submis- 
sion of  the  question,  whether  the  act  should  or  should  not  be- 
come a  law,  is  in  conflict  with  the  constitution,  and  that  the  act 
is  unconstitutional  and  void.  A  similar  provision  was  inserted 
in  the  act  passed  March  20,  1849,  in  reference  to  the  free 
schools  of  this  state. 

The  14th  section  of  that  act  declared,  that  in  case  a  majority 
of  all  the  votes  cast  at  the  election  to  be  held  to  vote  in  rela- 
tion to  the  act,  should  be  cast  against  the  law,  then  that  act 
should  be  null  and  void ;  and  in  case  a  majority  of  all  the 
votes  should  be  cast  for  the  law,  then  that  act  should  become 
a  law. 

The  effect  of  such  provisions  in  the  school  law,  and  of  a 
similar  proceeding  to  the  one  now  under  consideration,  was 
passed  upon  by  the  court  of  appeals  of  this  state,  in  the  case  of 
Barfo  agt.  Himrod,  (4  Scld.  483 ;)  RUGGLES,  Ch.  J.,  in  deliver- 
ing the  opinion  of  the  court,  says,  "  It  cannot  be  said  that  the 
propositions  contained  in  that  law,  in  relation  to  free  schools, 
were  enacted  as  law  by  the  legislature.  They  were  not  law, 
or  to  become  law,  until  they  had  received  a  majority  of  the 
votes  of  the  people,  at  the  general  election,  in  their  favor,  nor 
unless  they  received  such  majority.  It  results,  therefore,  un- 
avoidably, from  the  terms  of  the  act  itself,  that  it  was  the  pop- 
ular vote  which  mode  the  law.  The  legislature  proposed  the 
plan  or  project,  and  submitted  it  to  the  people,  to  be  passed  or 
rejected.  The  legislature  had  no  power  to  make  such  submis- 
sion, nor  had  the  people  to  bind  each  other  by  acting  upon  it. 
They  voluntarily  surrendered  that  power  when  they  adopted 
the  constitution." 

WILLARD,  Justice,  says,  "  The  law  under  consideration  is  in 
conflict  with  the  constitution  in  various  respects.  Instead  of 
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becoming  a  law  by  the  action  of  the  organs  appointed  by  the 
constitution  for  that  purpose,  it  claims  to  become  a  law  by  the 
vote  of  the  electors.  And  it  claims  that  the  popular  vote  may 
make  it  void,  and  restore  the  former  law.  All  the  safeguards 
which  the  constitution  has  provided  are  broken  down,  and  the 
members  of  the  legislature  are  allowed  to  evade  the  responsi- 
bility which  belongs  to  their  office.  *  If  this 
mode  of  legislation  is  permitted,  and  becomes  general,  it  will 
soon  bring  to  a  close  the  whole  system  of  representative  gov- 
ernment, which  has  been  so  justly  our  pride.  The  legislature 
will  become  an  irresponsible  cabal,  too  timid  to  assume  the 
responsibility  of  lawgivers,  and  with  just  wisdom  enough  to 
devise  subtile  schemes  of  importance  to  mislead  the  people. 
All  the  checks  against  irresponsible  legislation  will  be  swept 
away,  and  the  character  of  the  constitution  will  be  radically 
changed." 

This  decision  is  conclusive  upon  the  question  as  to  the  un- 
constitutionally of  this  act,  if  it  is  not  distinguishable  from  the 
one  passed  upon  in  that  case. 

The  counsel  for  the  defendant  contends  that  that  act  was  an 
act  to  amend  and  alter  the  charter  of  the  city  of  New-York;  it 
could  not  be  constitutionally  enacted  without  the  assent  of  the 
electors  of  the  city  was  obtained. 

This  very  point  was  passed  upon  by  ALLEN,  Justice,  in  the 
case  of  Clark  agt.  The  City  of  Rochester.  (Ante  page  204.) 

In  1851,  an  act  was  passed  by  the  legislature  of  this  slate  to 
amend  the  charter  of  the  city  of  Rochester.  (Laws  0/1851, 
chap.  389.)  Sections  285  to  290,  inclusive,  provided  for  ihe 
subscription,  by  the  common  council  of  the  city  of  Rochester, 
to  the  stock  of  the  Rochester  and  Genesee  Valley  Railroad 
Company. 

Section  291  provided  for  submitting  to  the  electors  of  the 
city  of  Rochester,  whether  those  sections  should  take  effect  as 
a  law.  Section  292  declared,  that  if  two-thirds  of  the  votes 
cast  were  in  favor  of  said  sections,  then  the  same  were  to  take 
effect  immediately  on  filing  a  certificate  of  such  election. 

Judge  ALLEN  says,  "  The  expediency  of  laws  of  this  char- 
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tacter  is  to  be  judged  of  only  by  the  legislature,  and  they  can- 
not shrink  from  the  constitutional  responsibility  resting  upon 
them.  It  is  not  the  case  conferring  new  powers  or  additional 
franchises  upon  a  private  corporation,  which  the  corporation 
may  elect  to  accept  or  not,  as  they  may  deem  expedient." 

So  in  the  case  now  under  consideration,  the  provisions  of  the 
act  of  1853,  now  called  in  question,  do  not  affect  any  of  the 
franchises  or  properly  of  the  corporation,  or  confer  any  new 
powers  or  additional  franchises  upon  it.  They  are  but  govern- 
mental regulations,  affecting  the  powers  of  the  supervisors, 
which  it  was  competent  for  the  legislature  to  make. 

I  must,  therefore,  hold,  on  the  authority  of  these  cases,  that 
the  act  to  amend  the  charter  of  3853,  so  far,  at  least,  us  it  seeks 
to  make  applicable  to  the  board  of  supervisors,  §§  12  and  15  of 
that  act,  is  unconstitutional  ami  void,  if  no  subsequent  legisla- 
tion has  removed  the  difficulty.  The  decision  of  the  court  of 
appeals  in  Bur  to  agt.  Htrnrod  was  pronounced  in  June,  1853, 
at  about  the  time  the  election  was  held  in  the  city  of  New-York 
to  vote  upon  this  statute.  This  decision,  as  it  is  understood, 
wtis  the  main  reason  for  the  passage  of  the  act  of  June  14.  1853, 
entitled,  "  An  Act  Supplementary  to  an  Act  entitled  An  Art 
further  to  amend  the  Charter  of  (he  City  of  New-York,'7  passed 
April  12,  1853. 

The  fourth  section  of  this  act  declares,  that  the  same,  arid 
the  act  to  which  it  is  supplementary,  (that  is,  the  act  of  April 
12,  1853,)  "shall  commence  and  take  effect,  as  laws,  imme- 
diately." 

The  counsel  for  the  defendant  contends  that  this  was  a  re- 
passnge  of  the  act  of  April  12,  1853,  and  that  thereby  the  legis- 
lature expressed  its  will  that  that  act  should  immediately  become 
a  law. 

In  this  position,  I  am  inclined  to  think,  he  is  correct.  Re^ 
garding  the  colemporaneous  decision  of  the  court  of  appeals, 
I  cam:ot  doubt  that  the  legislature  must  have  been  aware  that, 
the  act  of  April  12  was  unconstitutional  and  void,  and  that  they 
therefore  and  thereby  re-enacted  the  same.  It  is  to  be  observed 
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that  the  act  of  June  14, 1853,  is  not  entitled  an  act  to  amend 
the  act  of  April  12,  but  as  supplementary  to  it. 

The  great  object  of  the  rules  and  maxims  of  the  interpreta- 
tion of  statutes  is,  in  all  cases  if  possible,  to  discover  the  true 
intention  of  the  law ;  for  this  purpose  it  is  to  ascertain  what 
was  the  mind  of  the  framers  of  a  particular  statute ,  and  when 
that  can  be  indubitably  ascertained,  the  duty  of  the  court  is  to 
give  it  effect,  whatever  may  be  their  own  opinion  of  its  wis 
dom,  expediency,  or  policy.  (Smith's  Com.,  §  515.) 

I  can  have  no  doubt  that  it  was  the  intention  of  the  legisla- 
ture to  re-enact  and  declare  their  will  by  §  4  of  the  act  of  June 
14 ;  that  the  act  of  April  12  should  immediately  become  and 
take  effect  as  a  law,  and  that  it  is  the  duty  of  this  court  so  to 
regard  the  language  used.  Considering  the  will  of  the  legisla- 
ture thus  declared,  we  must  regard  the  act  of  April  12  as  in 
fact  enacted  by  the  law  of  June  14,  and  the  objections  to  the 
former  in  reference  to  its  being  dependent  upon  the  will  of  the 
electors,  whether  or  not  it  should  become  a  law,  as  obviated. 

I  have  not  overlooked  the  objection  so  forcibly  urged  by  the 
learned  counsel  for  the  relators,  that  the  act  of  June  14,  1853? 
was  but  an  amendment  of  that  of  April  12,  and  that  an  amend- 
ment of  a  void  law  did  not  make  it  valid.  The  case  of  Brad- 
ley agt.  Baxter,  (15  Barb.  122,)  is  certainly  an  authority  for  this 
position  ;  and  if  the  act  of  June  14  simply  was  but  an  amend- 
ment of  that  of  April  12,  I  should  hold  that  it  was  no  ratifica- 
tion of,  or  gave  any  vitality  to  that  of  April  12* 

By  a  reference  to  the  act  amending  the  school  law  of  March 
20,  1849,  passed  Jan.  31,  1850,  (Laws  of  1850,  chap.  7,)  it 
will  be  seen  that  the  latter  act  only  amends  the  8th  section  of 
the  former,  and  declares  that  the  act  of  January  31  "shall  take 
effect  immediately." 

PRATT,  Justice,  in  delivering  the  opinion  of  the  court  in  the 
case  last  cited,  says,  "  The  legislature,  in  passing  the  acty(that 
of  March  20,  1849,)  with  the  provision  to  submit  the  question 
to  a  vote  of  the  people,  assumed  that  the  legislature  as  well  as 
the  people  were  vested  with  a  power  which  we  hold  they  do 
not  possess.  In  amending  the  act,  we  have  the  right  to  sup- 
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pose  that  they  still  labored  under  the  same  impression.  They 
therefore  only  intended  to  amend  what  they  supposed  to  be  a 
valid  law  of  the  land,  and  not  to  take  the  responsibility  of  re- 
«naciing  the  law  itself.  An  amendment  made  under  such  cir- 
cumstances cannot  have  the  effect  to  make  a  void  law  valid." 

It  seems  to  me,  that  in  this  case  the  legislature  did  intend  to 
4ake  the  responsibility  of  re-enacting  the  law  itself,  and  that 
ihe  language  used  is  more  broad  and  significant  than  the  usual 
declaration,  "  that  this  act  shall  take  effect  immediately." 

I  am  therefore  of  the  opinion,  that  the  provisions  of  the 
statute,  in  reference  to  the  duty  of  the  supervisors,  to  have 
work  done  for  them  done  by  contract,  are  valid,  and  have  been 
Jegally  enacted,  and  that  consequently  the  relators  have  no 
Jegal  claim  against  the  county  for  the  work  thus  done  contrary  to 
the  provisions  of  law,  and  the  motion  for  a  peremptory  manda- 
mus in  each  case  must  be  denied. 


SUPREME  COURT. 

RACHEL  SMITH  and  GEORGE  SMWH,  appellants,  agt.  JAMES 
MITTEN  ami  others,  respondents. 

The  complaint  ia  the  justice's  court  alleged  that  the  defendants  unlawfully  and 
forcibly  took  and  carried  away  a  quantity  of  fire-wood  of  the  goods  and  chat- 
tels of,  and  in  the  possession  of  the  plaintiffs,  and  converted  and  disposed  of 
the  same  to  their  own  use. 

The  defendants  answered,  that  snch  fire-wood  was  grown  and  cut  upon  the 
Tonawanda  Reservation,  in  the  county  of  Genesee;  that  such  reservation  is 
Indian  lauds,  and  is  owned  and  occupied  'by  the  Seneca  nation  of  Indians,  and 
<hat  they  reside  thereon.;  that  the  defendants  are  Seneca  Indians,  and  occupy 
And  reside  on  the  said  reservation,  and  are  members  of  the  said  nation;  and 
that,  in  their  own  right  as  such  Induina,  they  took,  carried  away  and  converted 
the  said  wood,  as  they  lawfully  might  do. 

Held,  that  the  answer  set  up  title  to  lands  by  the  defendants.  The  Indian  title 
is  described  by  the  term  occupancy  of  their  reservation — they  derive  their 
aright  of  no  one,  and  hold  it  of  nobody;  there  is  therefore  no  distinction  be- 
it»-.e«n  theor  .atxupancy  aad  their  iitle  to  their  reservation. 
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The  answer  set  up  that  title,  and  it  was  necessary  for  them  to  do  so,  not  only 
for  the  purpose  of  showing  their  own  right  to  the  wood,  but  also  for  the  pur- 
pose of  showing  that  the  plaintiffs  had  no  right  to  enter  on  the  land  and  cut  it, 
even  by  the  consent  of  the  Indians.  (See  9  John.  362.) 

Justices'  courts,  especially,  should  give  suitors  a  fair  and  liberal  opportunity  for 
amending  their  allegations  in  pleading?,  so  as  to  present  the  real  questions 
which  they  are  prepared  to  litigate. 

In  this  case,  held,  that  whether  the  justice  refused  to  grant  the  defendants 
liberty  to  make  any  amendments  of  their  answer,  or  any  amendments  "for 
the  purpose  of  again  raising  the  question  of  title,"  his  refusal  was  equally  im- 
proper. The  justice  has  no  right  to  select  what  legal  questions  the  parties  may 
present  to  him  for  trial. 

Erie  General  Term,  Jan.,  1856. 

Present,  BOWEN,  P.  J.,  MULLETT,  GREENE  and  MARVIN, 
Justices. 

APPEAL  from  a  judgment  of  the  county  court  of  Genesee 
county  reversing  a  judgment  of  a  justice's  court,  on  an  appeal 
by  the  defendants  in  lhat  court. 

The  action  in  the  justice's  court  \vas  for  taking  and  detain- 
ing personal  property.  The  plaintiffs,  by  their  complaint,, 
alleged  that  on,  &c.,  and  at,  &c.,  in  the  county  of  Genesee,. 
the  defendants  unlawfully,  and  with  force  and  arms,  took  and 
carried  away  about  thirty  cords  of  fire-wood,  the  goods  and- 
chattels  of,  and  in  the  possession  of  the  plaintiffs,  of  the  value 
of  thirty  dollars,  and  converted  and  disposed  of  the  same  to 
their  own  use,  to  the  damage  of  the  plaintiffs  of  $100,  for 
•which  they  demanded  judgment. 

The  defendants,  after  denying  the  facts  stated  in  the  com- 
plaint, for  a  further  answer  thereto  set  up  in  writing,  signed  by 
them  the  following  justification,  to  wit — 

That  the  thirty  cords  of  fire-wood  were  grown  and  cut  upon 
the  Tonawanda  Reservation,  which  is  also  known  and  distin- 
guished as  the  12,800  acre  tract  in  the  county  of  Genesee. 
That  such  reservation  is  Indian  lands,  and  is  owned  and  occu- 
pied by  the  Seneca  nation  of  Indians ;  that  such  Indians  reside 
thereon  ;  and  that  they  are  also  distinguished  as  the  Tona- 
wanda band  cf  the  Seneca  nation  of  Indians;  that  the  defend- 
ants are  Seneca  Indians,  and  occupy  and  reside  on  the  said 
reservation,  and  are  members  of  the  said  band;  and  that  in, 
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their  own  right  as  such  Indians,  they  took,  carried  away  and 
converted  the  said  thirty  cords  of  fire-wood  as  they  lawfully 
might  do,  which  is  the  same  cause  of  action  alleged  in  the  com- 
plaint. And  at  the  time  of  putting  in  said  answer,  delivered 
to  the  said  justice  a  written  undertaking,  pursuant  to  the  56th 
section  of  the  Code  of  Procedure,  and  requested  the  said  jus- 
tice to  discontinue  the  said  action  before  him,  on  the  ground 
that  the  answer  showed  that  the  title  to  the  land  on  which  the 
wood  was  cut  would  come  in  question  on  the  trial  of  the  said 
action ;  but  the  justice  refused  to  discontinue  the  said  action, 
for  the  reason  that  the  answer  did  not  show  that  the  title  to  the 
said  land  would  come  in  question — and  rejected  the  said  an- 
swer as  insufficient  as  an  answer  of  title.  Thereupon  the  coun- 
sel for  the  defendants  requested  the  justice  for  permission  to 
amend  the  said  answer  by  inserting  allegations  of  those  facts, 
in  which  it  was  considered  insufficient,  to  raise  the  question  of 
title  ;  but  the  justice  refused  to  permit  any  amendment  for  the 
purpose  of  again  raising  the  question  of  title,  and  under  the 
protest  of  the  defendants'  counsel,  proceeded  to  try  the  said  ac- 
tion upon  the  testimony  produced  by  the  plaintiffs,  and  ren- 
dered a  judgment  for  the  plaintiffs  for  $20.62  damages,  and  $5 
costs.  This  is  the  judgment  which  was  reversed  by  the  county 
court,  and  from  which  the  appeal  is  brought. 

BROWN  &  GLOWACKI,  for  appellants. 
WAKEMAN  &  BRYAN,  for  respondents. 

By  the  court — MULLETT,  Justice.  This  case,  when  before 
the  county  court,  presented  two  questions — 

First.  Whether  the  justice  erred  in  denying  the  defendants' 
application  to  discontinue  the  action  before  him,  on  the  ground 
that  their  answer  did  not  show  that  the  question  of  title  to  land 
would  come  in  question  on  the  trial  under  that  answer?  and, 

Second.  Whether  the  refusal  of  the  justice  to  permit  the  de- 
fendants to  amend  their  answer  as  requested,  and  retaining 
jurisdiction  and  cognizance  of  the  action,  and  giving  judgment 
therein,  was  an  error  for  which  his  judgment  could  legally  be 
reversed  by  the  county  court? 
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If  either  of  these  questions  ought  to  have  been  decided  in 
favor  of  the  appellants,  by  the  county  judge,  his  judgment  re- 
versing the  judgment  of  the  justice's  court  was  right,  and  will 
be  sustained. 

First.  As  to  the  defendants'  answer  in  the  justice's  court. 
The  55th  section  of  the  Code  provides,  that  "in  every  ac- 
tion brought  in  a  court  of  justice  of  the  peace,  where  the  title 
to  real  property  shall  come  in  question,  the  defendant  may 
set  forth  in  his  answer  any  matter  showing  that  said  title 
will  come  in  question,  and  the  justice  shall  thereupon  counter- 
sign the  same,  and  deliver  it  to  the  plaintiff."  By  the  56th 
section,  at  the  time  of  answering,  the  defendant  shall  deliver  to 
the  justice  the  undertaking  prescribed  by  that  section ;  and  by 
the  57th  section,  upon  the  delivery  of  the  undertaking  to  the 
justice,  the  action  before  him  shall  be  discontinued,  and  each 
party  shall  pay  his  own  costs. 

It  is  admitted,  by  the  justice's  return,  that  the  defendants' 
answer  was  in  writing,  signed  by  their  attorney;  that  an  un- 
dertaking, according  to  the  56th  section  of  the  Code,  was  de- 
livered to  him  by  the  defendants  at  the  time  of  answering,  and 
was  approved  by  him ;  and  the  only  reason  assigned  by  the 
justice  for  not  discontinuing  the  action  was,  that  the  answer 
did  not  show  that  the  title  to  land  would  come  in  question. 
And  this  presents  the  only  point  to  be  examined  under  this 
branch  of  the  case. 

The  plaintiffs'  complaint  in  the  justice's  court  alleged  that 
the  defendants  unlawfully  and  forcibly  took  and  carried  away 
a  quantity  of  fire-wood  of  the  goods  and  chattels  of,  and  in  the 
possession  of  the  plaintiffs,  and  converted  and  disposed  of  the 
same  to  their  own  use. 

The  defendants,  by  their  answer,  proposed  to  justify  the 
taking  of  the  said  fire-wood  by  showing  that  it  was  grown  and 
cut  upon  the  Tonawanda  Reservation,  in  the  county  of  Genesee ; 
that  such  reservation  is  Indian  lands,  and  is  owned  and  occu- 
pied by  the  Seneca  nation  of  Indians,  and  that  they  reside 
thereon;  that  the  defendants  are  Seneca  Indians,  and  occupy 
and  reside  on  the  said  reservation,  and  are  members  of  the  said 
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nation ;  and  that,  in  their  own  right  as  such  Indians,  they  took, 
carried  away  and  converted  the  said  wood,  as  they  lawfully 
might  do. 

The  defendants'  answer  admitted  the  taking  of  the  wood 
from  the  possession  of  the  plaintiffs  ;  and  as  possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership,  the  plain- 
tiffs had  nothing  to  prove  on  their  part  to  make  out  their  case. 
The  only  question  before  the  justice,  under  the  answer,  would 
have  been,  whether  the  defendants  owned  the  wood,  and  there- 
fore had  a  right  to  take  it.  This  they  proposed  to  show  by 
proving  that  their  tribe,  as  a  nation  of  Indians,  owned  the  land 
upon  which  it  grew  and  was  cut.  If  they  proved  the  facts 
stated  in  their  answer,  they  would  have  shown  their  ownership 
of  the  land,  as  Indians,  and  of  the  wood  growing  thereon;  and 
which  would  have  also  shown  that  the  plaintiffs  could  not  law- 
fully have  entered  upon  the  land,  and  cut  and  carried  away  the 
wood  growing  there,  even  with  the  consent  of  the  Indians. 
(Chandler  agt.  Edson,  9  John.  Rep.  362.)  This  would  have 
destroyed  the  presumption  of  the  plaintiffs'  ownership  to  be 
derived  from  possession  of  the  wood,  made  them  trespassers, 
and  authorized  the  defendants  to  take  the  wood,  unless  the 
plaintiffs  showed  some  lawful  right  to  it.  Instead  of  doubting 
whether  the  defendants'  answer  raised  the  question  of  title  to 
the  lands  on  which  the  wood  was  cut,  I  confess,  I  cannot  see 
how  the  action  could  have  been  tried  under  that  answer  without 
an  inquiry  into  the  defendant's  right  to  these  lands  as  Indian 
lands.  The  defendants'  right  to  the  lands,  and  the  wood  grow- 
ing thereon,  depended  on  the  fact  that  the  lands  were  Indian 
lands,  belonging  to  the  Seneca  nation,  who  occupied  them,  and 
that  the  defendants  were  Indians  and  members  of  that  nation, 
and  these  facts  constituted  their  title  to  the  land  and  the  wood. 
There  is  not  in  such  a  title  several  grades,  as  in  our  titles  to 
lands : — 1st.  Mere  possession  or  actual  occupancy,  without 
pretence  of  right :  2d.  The  right  of  possession  which  one  man 
may  have  while  another  has  the  possession  in  fact:  and,  3d. 
The  mere  right  of  property,  which  may  exist  without  the  pos- 
session, or  right  of  possession,  which  being  united  constitutes 
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what  Blackstone  calls  a  complete  legal  title.  (2  Black.  Com, 
195-199.)  The  Indian  title  is  described  by  the  term  "occu- 
pancy of  their  reservation  ;"  they  derive  their  right  of  no  one, 
and  hold  it  of  nobody.  There  is,  therefore,  no  distinction  be- 
tween their  occupancy  and  their  title  to  their  reservation. 

The  defendants'  answer,  in  the  case  under  consideration, 
set  up  that  title,  and  it  was  necessary  for  them  to  do  so,  not 
only  for  the  purpose  of  showing  their  own  right  to  the  wood, 
but  for  the  purpose  of  showing  that  the  plaintiffs  had  no  right 
to  enter  on  the  land  and  cut  it.  Therefore,  the  answer  set  out 
a  complete  defence  to  the  action,  and  ought  not  to  have  been 
rejected  by  the  justice.  The  county  court  was  right  in  revers- 
ing the  judgment  of  the  justice  on  that  ground  alone. 

Second.  The  decision  of  the  justice,  refusing  to  permit  the 
defendants  to  amend  their  answer,  is  still  more  indefensible. 
The  justice  knew  that  the  answer  was  put  in  for  the  purpose  of 
raising  the  question  of  title  to  the  land  on  which  the  wood, 
which  the  defendants  were  accused  of  unlawfully  taking,  was 
cut.  The  terms  of  the  answer,  the  undertaking  which  accom- 
panied it,  and  the  avowed  purpose  for  which  it  was  offered,  left 
him  no  room  to  doubt  upon  that  subject.  He  also  ought  to 
have  known  that  the  defendants  had  a  legal  right  to  set  up  such 
a  defence,  and  thereby  oust  him  of  his  jurisdiction  of  the  ac- 
tion, and,  instead  of  making  his  court  a  kind  of  technical  snare, 
he  ought  to  give  his  suitors  a  fair  and  liberal  opportunity,  by 
amending  their  allegations,  to  present  the  real  questions  which 
they  were  disposed  to  litigate.  This  is  in  accordance  with  tl«i 
policy  of  the  Code  as  applicable  to  all  courts,  and  especially  to 
courts  of  justices  of  the  peace.  (12  Barb.  S.  C.  Rep.  535;  17 
id.  141.) 

Whether  the  justice  refused  to  grant  the  defendants  liberty  to 
make  any  amendments  of  their  answer,  or  any  amendments  "/or 
the  purpose  of  again  raising  the  question  of  title,"  his  refusal  was 
equally  improper.  The  justice  had  no  right  to  select  what  legal 
questions  the  parties  might  present  to  him  for  trial.  He  had 
just  decided  that  the  defendants'  answer  did  not  present  the 
question  which  they  wished  to  try,  and  he  had  no  right  to  re- 
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fuse  them  permission  to  do  so  by  amendment.  On  this  ground, 
also,  the  county  court  was  right  in  reversing  the  judgment  of 
the  justice's  court. 

Therefore,  the  judgment  appealed  from  must  be  affirmed. 


SUPREME  COURT. 
JOSEPH  C.  WICKER  agt.  HORACE  DRESSER. 

The  court  has  the  inherent  power,  in  a  general  sense,  of  punishing,  as  a  con- 
tempt, disobedience  to  orders  made  by  judges  out  of  court.  It  la  a  power 
essentiiil  to  the  efficacious  existence  of  a  judicial  tribunal. 

This  power  lias  not  been  taken  away  from  the  court  by  any  provisions  of  the 
Code  relating  to  supplementary  proceedings.  On  the  contrary,  the  Code 
in  the  sections  in  reference  to  these  proceedings,  plainly  recognizes  such 
power. 

Because  the  power,  in  these  proceedings,  to  punish  for  contempt,  is  by  the  Code 
(§  302)  conferred  on  the  judge  before  whom  the  proceedings  have  been  com- 
menced;  and.  in  the  first  judicial  district,  on  any  judge  before  whom  such 
proceedings  have  been  continued,  where  they  have  been  commenced  before 
another  judge,  it  does  not  follow  that  the  court  is  divested,  by  implication,  of 
the  inherent  general  power,  which  it  has  always  possessed  and  exercised,  of 
enforcing  the  orders  of  its  judges  out  of  court,  and  cf  punishing  disobedience 
to  them  ns  a  contempt,  calculated  to  impair  its  dignity  and  efficiency.  (See  the 
case  of  Shepherd  agr.  Dean,  A".  Y.  Com.  Pleas,  ante  page  173,  taking  an 
adverse  view  of  the  question.) 

New-  York  Special  Term,  Jan.  1857. 

HORACE  ERESSER,  in  person. 
R.  W.  VAN  PELT,  for  plaintiff's. 

CLERKE,  Justice.  The  plaintiff  in  this  action  procured  an 
order  from  Judge  DAVIES,  acting  as  a  judge  out  of  court,  pur- 
suant lo  the  chapter  of  the  Code  relating  to  "  proceedings  sup- 
plementary to  the  execution,"  requiring  the  defendant  to  ap- 
pear before  him  to  be  examined  under  the  provisions  of  §  292. 
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The  defendant  having  failed  to  attend,  an  order  was  issued  by 
the  same  judge,  citing  him  to  show  cause  why  an  attachment 
should  not  issue  against  him  for  disobeying  the  first  order.  He 
also  failed  to  attend  to  show  cause,  and  Judge  DAVIES  presid- 
ing at  a  special  terra  of  this  court,  afterwards  granted  an  order 
(Oct.  11,  1856,)  adjudging  the  defendant  guilty  of  a  contempt, 
and  granting  an  attachment  against  him,  unless  defendant  should 
submit  to  an  examination,  on  the  13th  Oct.  1856,  before  Wm. 
H.  Dusenberry,  Esq.,  and  pay,  at  that  time,  $10  costs  of  the 
motion.  This  motion,  at  special  term,  was  opposed  in  person 
by  the  defendant.  On  the  report  and  certificate  of  the  referee, 
showing  that  the  defendant  neglected  to  attend  before  him,  in 
obedience  to  this  order,  and  on  proof  of  the  due  service  of  a 
certified  copy  of  the  order,  the  plaintiff  obtained  an  order  at 
special  term  before  Judge  CLERKE,  on  the  16th  of  December, 
1856,  that  the  attachment  allowed  by  the  last  preceding  order 
issue  against  the  defendant.  On  this  attachment  he  was  brought 
up  in  custody  of  the  sheriff  before  Judge  CLERKE,  at  a  special 
term  on  the  19th  of  December,  1856.  The  defendant  craved 
time  to  purge  himself  of  the  contempt;  the  court,  accordingly, 
ordered  the  plaintiff  to  file  interrogatories  forthwith,  and  gave 
the  defendant  ten  days  to  answer,  adjourning  the  further  hear- 
ing of  the  matter  until  the  30th  of  December,  1856.  On  that 
day  both  parties  appeared ;  the  defendant  stating  that  he  had 
not  filed  his  answers  to  the  interrogatories  in  consequence  of 
having  appealed  from  the  last  order  of  the  special  term,  having 
filed  security  for  costs,  and  asking  a  stay  of  proceedings  until 
the  decision  of  the  general  term  on  the  appeal.  The  defendant 
appeals  on  the  ground  that  the  supplementary  proceedings  hav- 
ing been  commenced  before  a  judge  out  of  court,  pursuant  to 
the  provisions  of  the  Code,  a  judge  out  of  court  could  alone 
punish  the  alleged  contempt,  and  that  the  court,  in  such  cases, 
has  no  power  to  institute  or  consummate  measures  to  punish 
such  contempt;  in  short,  that  the  contempt  is  not  a  contempt 
affecting  the  court,  but  a  judge  out  of  court. 

I.  This  amounts  to  a  denial  that  this  court  has  the  power  to 
punish  disobedience  to  a  judge's  order.     Is  it  true,  as  a  general 
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proposition,  that  there  is  no  mode  of  enforcing  obedience  to 
orders  made  by  judges  at  chambers,  in  the  various  and  numer- 
ous collateral  or  incidental  proceedings  in  an  action?  because, 
if  the  court  have  not  the  power,  the  judges,  acting  out  of  court, 
do  not  possess  it,  except  where  it  is  given  expressly  by  statute. 

But  it  is  only  necessary  to  examine  any  elementary  book, 
and  to  look  at  the  practice  daily  before  us,  to  be  convinced 
that  this  proposition  is  entirely  untenable.  The  court  has  the 
inherent  power,  in  a  general  sense,  of  punishing,  as  a  contempt, 
disobedience  to  orders  made  by  judges  out  of  court,  and  has 
never  hesitated  to  exercise  it.  It  is  a  power  essential  to  the 
efficacious  existence  of  a  judicial  tribunal :  without  it  a  con- 
siderable portion  of  its  directions,  either  before  or  after  judg- 
ment, could  not  be  enforced ;  and  its  control  over  the  action 
would  be  impaired,  if  not  practically  lost. 

These  difficulties  would  be  incalculably  increased  under  our 
present  system,  particularly  in  the  first  judicial  district ;  as  the 
Code  (§  401)  expressly  allows  the  judges  of  that  district  to  hear, 
out  of  court,  "  all  motions,  except  for  a  new  trial ;"  not  extend- 
ing, however,  to  the  granting  of  judgments,  except  in  an  appli- 
cation under  §  247. 

I  need  scarcely  enumerate  the  numerous  instances  in  which 
orders  of  judges  out  of  court  are  necessarily  enforced  by  the 
coercive  power  of  the  court. 

Take  one  or  two  instances:  suppose  a  party  disobeys  the 
order  of  a  single  judge  to  stay  proceedings,  but  proceeds  with 
his  action,  takes  an  inquest,  and  enters  up  judgment  in  defiance 
of  the  judge's  order.  The  party  guilty  of  this  disobedience  is 
in  contempt,  and  is  punished  by  the  court,  and  not  by  the  judge. 
The  judge  has  not  the  authority  to  punish  him.  So  with  regard 
to  orders  to  enforce  the  payment  of  interlocutory  costs — orders 
of  discontinuance  granted  at  chambers,  where  the  plaintiff, 
nevertheless,  continues  the  action — orders  of  attachment  and 
arrest,  where  the  sheriff,  or  any  officer  of  the  court,  is  guilt}'  of 
neglect,  or  any  violation  of  duty,  respecting  them.  The  Code 
has,  in  some  instances  expressly,  and  in  others  impliedly  and 
necessarily,  multiplied  instances  of  this  kind.  The  order  of 
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injunction,  according  to  §  218,  may  be  made  by  a  judge  as  well 
as  by  the  court;  and,  when  made  by  a  judge,  may  be  enforced 
as  the  order  of  the  court.  Where  a  judge  orders  an  inspection 
or  copy  of  any  books,  papers  or  documents,  and  where  compli- 
ance with  the  order  is  refused,  the  court  may,  on  motion,  ex- 
clude the  paper,  or  punish  the  party  refusing,  or  both.  (§  288.) 
Where  a  party  to  the  action  is  required,  by  chapter  six  of  the 
Code,  lo  be  examined  before  a  judge  at  chambers,  if  he  refuse 
to  attend  and  testify,  §  394  provides,  that  "  he  may  be  punished 
as  for  a  contempt."  No  power  is  given  to  the  judge  to  punish 
him,  or,  in  express  words,  to  the  court ;  but  the  court  certainly 
may  punish  him,  according  to  its  inherent  right. 

In  all  the  cases  to  which  I  have  referred,  the  misconduct  of 
the  offending  party  is  as  much  a  contempt  of  court  as  any  other 
act,  not  committed  in  the  immediate  view  and  presence  of  the 
court.  These  examples  concern  the  administration  of  justice 
in  actions  depending  in  the  court;  they  may  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of  parties. 

WThen  a  person  disobeys  the  order  of  a  judge,  he  cannot,  of 
course,  be  punished  summarily,  as  when  the  contempt  is  corn- 
milted  in  the  immediate  view  and  presence  of  the  court ;  but 
he  can  be  brought  up  on  an  order  to  show  cause,  or  at  once  on 
an  attachment  to  compel  him  to  answer  to  interrogatories,  as  in 
any  case  where  he  disobeys  the  order  of  the  court,  instead  of 
that  of  the  judge.  In  either  case,  he  is  equally  guilty  of  a  con- 
sequential contempt  of  court. 

II.  But  has  this  power  of  the  court  been  taken  awny  by  any 
provision  relating  to  supplementary  proceedings?  For,  unless 
it  is  expressly  taken  away,  it  remains.  The  court  cannot  be 
depiived  of  it  by  implication  or  indirection. 

The  power  in  these  proceedings  to  punish  for  contempt  is, 
undoubtedly,  conferred  on  the  judge  before  whom  the  proceed- 
ings have  been  commenced,  and,  in  the  first  judicial  district,  on 
any  judge  before  whom  such  proceedings  have  been  continued, 
v.  here  they  have  been  commenced  before  another  judge. 

Does  the  bestowal  of  the  power  on  a  judge,  oul  of  court,  in 
such  exceotional  cases,  divest  the  court  of  it?  If  that  is  liie 
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effect,  it  is  not  only  conferring  a  new  power,  but  it  is  transfer* 
ring  power  from  the  court  to  the  individual  members  of  it,  acting 
out  of  court.  This  power  is  given  to  the  judge  by  §  302  of  the 
Code.  It  says,  "If  any  person,  &c.,  disobey  an  order  of  the 
judge,  or  referee,  such  person,  &c.,  may  be  punished  by  the 
judge  as  for  a  contempt."  Not  a  word  is  said  intimating  any 
intention  of  the  legislature  to  deprive  the  court  of  the  inherent 
general  power,  which  it  has  always  possessed  and  exercised,  of 
enforcing  the  orders  of  its  judges  out  of  court,  and  of  punishing 
disobedience  to  them  as  a  contempt,  calculated  to  impair  its 
dignity  and  efficiency.  On  the  contrary,  by  the  amendment  of 
this  section,  made  in  1851,  marked  in  italics,  in  Voorhies's  edi- 
tion, the  legislature  contemplate  the  exercise  of  this  power  by 
the  court  in  supplementary  proceedings.  The  amendment 
adds,  "In  all  cases  of  commitment  under  this  chapter,  &c.,  the 
person  committed  may,  in  case  of  inability  to  perform  the  act 
required,  or  to  endure  the  imprisonment,  be  discharged  from 
imprisonment  by  the  court  or  judge  committing  him,  &c.,  on 
such  terms  as  may  be  just."  The  power  to  commit,  in  short, 
can  be  exercised  by  a  judge  or  by  the  court. 

I  have  no  doubt,  therefore,  that  the  order  in  this  case,  made 
at  special  term,  before  Judge  DAVIES,  on  the  llth  of  October, 
1856,  and  the  order  of  the  16th  of  December,  1856,  founded  on 
it,  are  valid  ;  and  I  should  never  have  considered  this  examin- 
ation of  the  question  necessary  but  for  some  decisions  to  the 
contrary  of  other  courts. 

In  these  cases,  lean  scarcely  believe  that  the  power  of  a  court, 
in  its  entire  amplitude  over  all  proceedings  in  an  action,  was 
sufficiently  presented  or  considered. 

The  decisions  referred  to  assume,  because  the  Code  does  not 
in  express  terms  give  the  power  to  the  court,  that  the  court 
does  not  possess  it.  Taking  for  granted  that  this  power  does 
not  belong  to  it  as  an  inherent  right,  and  overlooking  the  fact 
that,  in  respect  to  these  supplementary  proceedings,  the  section 
which  I  have  quoted  recognizes  the  power.  It  seems  to  me 
unnecessary  to  confer  a  power,  if  it  is  already  possessed. 

The  general  term  of  this  district  has,  I  think,  settled  this 
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question  in  the  case  of  Green  and  Dickerson  agt.  Del  Vecc.hio, 
by  an  order  made  at  general  term,  on  the  10th  of  June,  18565 
affirming  an  order  of  the  special  term  in  a  case  similar  to  this. 

But  there  may  be  another  view  of  the  subject.  Even  sup- 
posing that  the  court  were  bereft  of  its  usual  power  in  proceed- 
ings of  this  description,  would  any  tribunal,  deciding  upon  the 
validity  of  these  orders,  regard  them  as  emanating  from  the 
court,  when  they  were  in  fact  made  by  direction  of  a  single 
judge — sitting  at  special  term,  to  be  sure,  but  also  at  the  same 
time  actually  performing  the  duties  of  a  judge  at  chambers. 
An  act  of  this  kind  would  never  be  regarded  as  invalid  by  the 
general  term  of  this  court  on  so  slender  and  technical  a  dis- 
tinction, involving  no  rights,  and  not  even  affecting  the  conve- 
nience of  the  defendant,  or  any  officer  of  the  court. 

Were  there  a  necessity  for  it,  the  order  would  be  taken  and 
held  to  be  an  order  of  a  judge  at  chambers,  marked  with  the 
initials  instead-  of  the  full  name  of  the  judge.  Entitling  the 
order  at  special  term  would  not  be  considered  conclusive. 

In  truth,  the  question  is  deserving  of  any  discussion  only 
because  it  concerns  powers  which  the  court  considers  essential 
to  the  efficient  administration  of  justice,  and  which  it.  is,  there- 
fore, unwilling  to  surrender  without  the  authority  of  the  legis- 
lature. 

Application  for  a  stay  of  proceedings  denied. 


SUPREME   COURT. 

JOHN  M.  MUSCOTT  agt.  GILBERT  E.  WOOLWORTH,  Sheriff  of 
Lewis  County. 

Where  a  sheriff  receives  money,  in  gold  or  silver,  in  payment  o  an  execution  in 
his  hands,  in  favor  of  the  plaintiff,  he  may  make  a  direct  and  immediate  appli- 
cation and  payment  of  that  money  on  an  execution  in  his  hands  against  the 
same  plaintiff.  ( The  dicta  in  some  of  the  cases  which  seem  to  favor  the  idea 
that  the  money  must  first  be  paid  aver  1.o  the  plivniiffh? fare  the  sheriff  can 
levy  and  apply  it,  examined  and  commented  on.) 
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Lewis  Special  Term,  Dec.,  1856. 
DEMURRER  to  answer. 

JOHN  M.  MUSCOTT,  in  person. 
G.  L.  BROWN,  for  defendant. 

i 

BACON,  Justice.  This  action  is  brought  against  the  sheriff 
of  Lewis  county,  to  recover  for  money  collected  by  him  on  an 
execution  in  favor  of  the  plaintiff  against  one  James  H.  Sheldon. 
The  complaint  sets  forth  a  judgment  recovered  by  the  plaintiff 
against  Sheldon  on  the  23d  of  July,  1856,  for  $120.92,  damages 
and  costs,  and  an  execution  duly  issued  thereon ;  and  avers 
that  on  the  4th  of  September,  1856,  the  said  Sheldon,  without 
any  levy  having  been  made  thereon,  paid  the  amount  to  the 
defendant  in  this  suit,  as  sheriff  of  Lewis  county,  who  there- 
upon returned  the  execution  satisfied — that  the  said  money  has 
been  duly  demanded,  and  the  defendant  has  refused  to  pay  the 
same. 

The  third  answer,  or  defence,  alleges  that  in  January,  1852, 
a  judgment  was  recovered  against  the  plaintiff  in  this  suit  for 
$158.82,  in  favor  of  Wm.  &.  Chas.  Tracy,  which  judgment, 
after  having  passed  through  the  hands  of  an  intermediate  as- 
signee, was,  on  the  8th  of  July,  1856,  purchased  by,  and  as- 
signed to  said  James  H.  Sheldon ;  that  on  or  about  the  4th  of 
September,  1856,  an  execution  was  issued  on  said  judgment, 
and  placed  in  the  hands  of  the  defendant  in  this  suit,  as  sheriff 
of  Lewis  county ;  that  on  the  same  day  Sheldon  paid  to  the 
sheriff  the  amount  of  plaintiff's  judgment  against  him,  in  gold 
and  silver  coin  ;  that  the  sheriff  could  find  no  property  of  Mus- 
cott from  which  he  could  satisfy  the  judgment  held  by  Sheldon, 
other  than  the  coin  thus  paid  him,  and  thereupon  he  took  the 
same  into  his  possession  and  applied  it  towards  the  satisfac- 
tion, and  indorsed  it  on  the  execution  then  in  his  hands  against 
Muscott. 

The  question  presented  by  the  demurrer  is,  whether  the 
sheriff  is  authorized  to  make  such  an  application  of  money  in 
his  hands  ? 

VOL.  XIII.  22 
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It  is  contended  by  the  plaintiff,  that  until  the  money  has 
passed  into  the  possession,  and  become  actually  and  tangibly 
the  property  of  the  plaintiff  for  whose  benefit  it  was  paid,  it 
cannot  be  made  the  subject  of  a  levy  or  seizure  by  the  sheriff, 
and  that  any  appropriation  by  him  until  it  has  thus  become,  in 
legal  intendment,  the  property  of  the  plaintiff,  is  unauthorized, 
and  affords  no  protection  to  him  in  an  action  for  its  recovery. 

It  is  admitted  that  if  the  sheriff  had  gone  through  the  form  of 
passing  over  the  money  to  the  plaintiff,  and  subjecting  it  even  but 
for  a  moment  to  his  control,  he  might  instantly  have  repossessed 
himself  of  the  same  money,  and  as  it  was  in  coin,  and  no  sale 
thereof  was  necessary,  the  identical  coin  could  at  once  have 
been  applied  upon  the  execution,  and  returned  in  specie  to  the 
hands  from  which  it  was  received.  Does  the  law  require  this, 
which  is  essentially  a  mere  form,  to  be  gone  through  with,  or 
will  it  avoid  thi^  circumlocution,  and  enable  the  sheriff  to  do 
that  directly,  which  an  apparently  useless  ceremony  is  required 
to  accomplish? 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  this  question 
has  been  settled  by  authority,  and,  among  others,  a  decision  of 
Chief  Justice  MARSHALL — " clarum  et  venerabile  nomcn" — has 
been  invoked  as  conclusive.  It  would  require  some  hardihood 
to  dissent  from  an  opinion  of  that  distinguished  jurist  directly 
on  the  point  in  controversy  here.  It  is  true,  that  the  marginal 
note  to  the  case  of  Turner  agt.  Fendall  (1  Cranch,  117)  enun- 
ciates the  proposition,  that  if  a  sheriff  makes  the  money  upon 
afi.  fa.,  at  the  suit  of  A.  agt.  J5.,  and  afterwards  afi.  fa.  against 
A.  is  put  into  his  hands,  he  cannot  levy  it- upon  the  money  of 
Jl.  made  by  the  first  fi.  fa.,  for  it  does  not  become  the  goods 
and  chattels  of  Jl.  until  it  is  paid  over  to  him.  It  is  true,  also, 
that  the  chief  justice  discusses  this  question,  which  was  subor- 
dinate to  another,  to  wit — whether  money  could  be  taken  at  all 
on  execution?  and  having  determined  that  it  could  be,  con- 
cludes, that  "  it  appears  to  the  court  that  the  creditor  has  not 
such  a  legal  property  in  the  specific  pieces  of  money  levied  for 
him,  and  in  the  hands  of  the  sheriff,  as  to  authorize  that  officer 
to  take  those  pieces  on  execution  as  the  goods  and  chattels  oi 
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'Stich  creditor."  But  although  this  might  seem  a  strictly  legal 
conclusion,  viewed  in  connection  with  the  mandate  of  the  exe- 
cution, yet  the  absurdity  of  requiring  the  officer  to  seek  the 
plaintiff,  and  go  through  the  form  of  payment  before  re-assum- 
ing its  possession^  and  applying  the  money  on  the  second  exe- 
cution, struck  the  mind  of  that  learned  jurist,  for  he  immedi- 
ately adds,  "But  the  money  becomes  liable  to  such  execution 
the  instant  it  shall  be  paid  into  the  hands  of  the  creditor,  and 
it  then  becomes  the  duty  of  the  officer  to  seize  it.  It  appears 
unreasonable  that  the  law  should  direct  a  payment  under  such 
circumstances.  If  the  money  shall  be  seized  the  instant  of  its 
being  received  by  the  creditor,  then  the  payment  to  him  seems 
a  vain  and  useless  ceremony,  which  might  well  be  dispensed  with; 
and  if  the  money  should,  by  being  so  paid,  be  withdrawn  from 
the  power  of  the  officer,  then  his  own  act  would  put  beyond  his 
reach  property  rendered  by  law  liable  to  his  execution,  and 
which,  of  consequence,  the  law  made  it  his  duty  to  seize." 
The  absurdity,  he  adds>  involved  in  such  a  construction,  led  the 
court  to  a  further  consideration.  He  then  proceeds  to  consider 
what  was  the  duty  of  the  sheriff  in  that  case;  and  after  con- 
ceding that  he  might  have  paid  the  money  collected  by  him  out 
of  court  to  the  plaintiff  in  the  execution,  unless  there  had  been 
some  legal  obstruction — such  as  an  injunction  forbidding  its 
payment,  or  an  execution  against  the  goods  and  chattels  of  the 
person  to  whom  the  money  in  his  hands  shall  be  payable,  he  con- 
cludes that,  under  the  statute  of  Virginia,  and  by  the  express 
form  and  requisition  of  the  execution,  it  was  the  sheriff's  duty 
to  bring  the  money  into  court ;  and  not  having  done  this,  his 
voluntary  payment  was  not  a  justification ;  and  this  was  re.illy 
the  point  upon  which  the  case  turned — and  it  is  only  ah  au- 
thority to  that  extent. 

The  only  other  case  which  seems  to  bear  upon  the  proposi- 
tion asserted  by  the  plaintiff,  is  Dubois  agt.  Dubois^  (6  Cow. 
494.)  That  case,  so  far  as  it  relates  to  the  point  we  are  now 
discussing,  was  shortly  this :  The  surrogate  decreed  that  Ji. 
should  pay  B.  a  sum  of  money.  A.  laid  it  down  on  the  table 
before  the  surrogate,  who  took  a  part,  and  the  residue  was  at- 
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tached  by  a  constable  under  process  in  favor  of  Jl.  against  £v 
It  was  held  that  this  was  not  such  a  payment  as  would  vest  the 
money  specifically  in  #.,  and  therefore  it  was  not  the  subject 
of  an  attachment.  In  this  case,  it  will  be  perceived,  that  the 
surrogate  had  no  authority  to  receive  the  money,  and  his  recep- 
tion of  it  was,  in  no  sense,  a  reception  by  or  on  the  behalf  of  B. 
And  this  is  the  ground  on  which  the  court  put  their  judgment: 
"payment  into  court  being,"  says  Chief  Justice  SAVAGE,  "no- 
compliance  with  the  decree,  which  was  that  the  payment  should 
be  made  to  the  plaintiff." 

In  the  case  before  us,  however,  k  is  undeniable,  that  the 
payment  to  the  sheriff  of  the  execution,  by  Sheldon,  was  a  per- 
fect satisfaction  of  the  plaintiff's  demand :  the  sheriff  was  the 
proper  officer  to  receive  it ;  and  his  return  of  the  execution 
satisfied,  instantly  and  perfectly  discharged  the  judgment,  and 
transferred  the  right  which  the  plaintiff  theretofore  had  in  it 
to  a  right  clear  and  potential  to  the  money  which  satisfied  it. 

The  chief  justice  adds,  indeed,  that  "  we  have  decided  that 
a  levy  upon  money  collected  by,,  and  in  the  hands  of  an  officer, 
on  execution,  was  not  a  levy  upon  the  goods  and  chattels  of 
the  person  for  whom  it  was  collected,  because  the  identical 
pieces  of  money  collected  are  not  necessarily  to  be  paid  over 
to  him."  Where  this  was  decided  he  has  not  told  us.  No 
reported  case  in  this  state,  that  I  have  been  able  to  find,  con- 
tains any  such  doctrine,  which,  it  must  be  conceded,  proceeds 
upon  a  very  narrow  and  technical  ground.  It  is  enough,  how- 
ever, that  the  proposition  was  not  necessary  to  the  decision  of 
the  question  that  arose  in  the  principal  case,  and  it  has  not  the 
weight,  therefore,  of  an  authority  on  the  point  now  before  us. 

The  case  of  Williams  agt.  Rogers,  (5  John.  163,)  which  is 
also  claimed  as  an  authority  in  the  plaintiff's  favor,  was  simply 
the  case  of  a  motion  to  compel  the  sheriff  to  pay  over  surplus 
moneys  in  his  hands,  derived  from  an  execution,  to  the  plaintiff 
in  a  subsequent  execution  against  the  same  defendant,  and  the 
court  declined  to  make  the  order,  on  the  ground  that  there  was 
an  assignee  of  the  first  judgment,  who  had  equitable  rights 
which  might  be  affected  by  the  order.  In  deciding  the  case, 
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ihe  court  say,  "  if  the  claims  of  Coats  (the  assignee)  were  out 
of  the  question,  it  would  be  unreasonable  to  require  the  sheriff 
to  pay  the  overplus  moneys  into  the  hands  of  the  defendant, 
when  he  held  in  his  hands  a  subsequent  execution  against  the 
property  of  the  defendant,  and  had  no  means  of  satisfying  it 
but  out  of  these  very  moneys.  In  such  case,  the  court  would 
probably  be  disposed  to  adopt  the  reasoning  of  the  supreme 
court  of  the  United  States  in  the  case  of  Turner  agt.  Fendall, 
that  the  money  may  be  levied  on." 

The  principle  thus  enunciated  covers  the  case  before  me,  and 
'I  adopt  it  as  the  reasonable  and  just  rule ;  and  as  dispensing 
with  what  Chief  Justice  MARSHALL  aptly  designates  as  the 
a  vain  and  useless  ceremony  "  of  paying  over  the  money.,  and 
instantly  reclaiming  and  applying  it  on  the  debt  of  the  party  to 
whom  it  belonged,  and  to  the  payment  of  which  it  justly  should 
be  appropriated. 

This  reasoning  was  adopted  in  the  case  of  Wheeler  agt.  Smith, 
{11  Barb.  345,)  and  applied  to  a  case  where  surplus  moneys  had 
accrued  from  the  sale  of  a  horse  of  one  Murphy,  on  an  execu- 
tion, and  where  an  attachment  against  the  same  party  (Murphy) 
had  been  levied  after  the  execution.  The  court  held,  indeed, 
that  the  lien  of  the  attachment,  by  operation  of  law,  became 
transferred,  after  the  sale,  to  the  surplus  money  in  the  hands  of 
the  constable  ;  but  they  held  also  that  the  surplus  money  in  the 
hands  of  the  officer  was  the  money  of  Murphy  within  the  true 
intent  and  meaning  of  the  statute,  and  was  liable  to  levy  and 
sale  on  the  subsequent  execution  against  him. 

In  this  case,  the  money  being  coin,  no  sale  was  required  to 
be  made  by  the  statute,  (2  R.  S.  3ded.  464,  §  19,)  but  the  ap- 
plication could  be  made  at  once  as  a  payment  on  the  execution, 
and  it  was  so  applied  and  indorsed.  The  policy  of  the  law  is 
now  to  reach  the  property  of  debtors  in  the  most  direct  and 
inexpensive  manner.  The  same  end  might  unquestionably 
have  been  secured  by  a  payment  of  the  money  into  court,  and 
driving  the  party  entitled  to  it  to  a  motion  to  compel  its  de- 
livery to  him ;  and  I  think  the  law  should  sanction  the  more 
.simple  and  cheaper  process,  by  which  the  sheriff  is  enabled  to 
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accomplish  the  same  result  by  making  the  direct  and  immediate 
payment  to  the  party  justly  entitled  to  the  money. 

There   must  be  judgment  for  the  defendant  upon  the  de 


murrer. 


SUPREME  COURT. 

SAMUEL  and  another  agt.  BUGER  and  another. 

Where  an  injunction  is  asked,  to  restrain  a  defendant  from  selling  articles  with- 
a  particular  trade-mark,  established  by  a  third  person,  which  the  plaintiff 
claims  is  in  violation  of  his  right  to  the  use  of  such  trade-mark,  it  must  clearly 
appear  that  the  defendant  is  seeking  to  make  sale  of  articles  manufactured  by 
'him  (the  deTendant)  as  those  manufactured  by  the  individual  who  established 
the  original  trade-mark — and  the  plaintiff's  right  t»  the  use  of  such  trade- 
mark must  be  clear. 

When,  in  such  cases,  the  power  of  the  court  has  been  invoked,  it  has  been  to 
restrain  the  defendant  from  making  his  goods  and  selling  them,  as  and  for  the 
goods  manufactured  by  the  plaintiff,  on  the  ground  that  such  a  fraud  was  an 
injury  to  the  plaintiff,  and  tended  to  mislead  and  deceive  the  public. 

But  where  the  plaintiff  claims  the  right  to  the  use  of  the  trade-mark  as  assignee- 
by  purchase,  h«  cannot  call  upon  the  court  to  protect  him  by  injunction  from 
the  sale  by  the  defendant  of  the  original  article.  This  remedy  would  seem 
lo  be  in  favor  of  the  defendant  in  such  case. 

New-York  Special  Term,  Dec.,  1856. 

COMPLAINT  filed  by  plaintiffs,  who  allege  that  they  are  the 
assignees  of  Sylvester  L.  Samuel,  who,  by  agreements  with 
one  Iberson  Brindle,  acquired  the  right  to  use  his  name  upon 
watches  manufactured  by  Samuel  or  his  assignees. 

The  defendants  sell  watches  manufactured  by  Brindle,  and 
stamped  with  his  name. 

It  is  sought  to  restrain  them  from  so  doing  by  injunction. 

D.  D.  FIELD,  for  plaintiffs. 

E,  W»  STOUGHTON,  for  defendants* 
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DAVIES,  Justice.  The  rule  governing  the  interference  of 
courts  in  this  and  like  cases,  is  well  laid  down  by  DUER,  Jus- 
tice, in  Jlmoslteag  Manufacturing  Company  agt.  Spear,  (2  Z>uer, 
60Y.)  He  says,  "  At  present,  it  is  sufficient  to  say  that  in  all 
cases  where  a  trade- mark  is  imitated,  the  essence  of  the  wrong 
consists  in  the  sale  of  the  goods  of  the  manufacturer  or  vendor 
as  those  of  another ;  and  it  is  only  when  this  false  representa- 
tion is  directly  or  indirectly  made,  and  only  to  the  extent  in 
which  it  is  made,  that  a  party  who  appeals  to  the  justice  of  the 
court  can  have  a  title  to  relief.'' 

Applying  these  principles  to  the  facts  in  this  case,  we  shall 
see,  I  think,  that  the  plaintiffs  invoke  a  rule  of  law  which  the 
defendants  might  claim  to  be  applied  to  them,  but  which  will 
not  avail  the  plaintiffs, 

The  plaintiffs  say,  that  Brindle,  as  a  watch-maker,  had  ac- 
quired a  reputation  as  such,  and  that  all  watches  manufactured 
by  him  were  stamped  with  his  name.  That  Sylvester  L.  Sam- 
uel purchased  from  Brindle  the  right  to  stamp  Brindle's  name 
on  watches  manufactured  by  Samuel,  and  that  Samuel  assigned 
to  the  plaintiffs  the  right  to  stamp  Brindle's  name  on  watches 
manufactured  by  them. 

The  defendants  have  on  hand  for  sale  the  watches  manufac- 
tured by  Brindle,  and  stamped  with  his  name,  and  this  court  is 
called  upon  to  restrain  them,  by  injunction,  from  selling  the 
genuine  article,  and  thus  to  protect  the  plaintiffs  in  selling 
the  simulated.  The  plaintiffs  ask  this  court  to  bind  them  in 
passing  off  on  the  public  watches  manufactured  by  them,  and 
held  out  to  the  public  as  made  by  Brindle,  when  in  truth  the 
watches  made  by  Brindle,  and  stamped  by  him  with  his  name, 
are  those  which  the  defendants  seek  to  sell. 

If  the  defendants  were  seeking  to  make  sale  of  watches  man- 
ufactured by  them  as  those  manufactured  by  Brindle,  and  the 
right  of  the  plaintiffs  to  use  his  name  as  a  trade-mark  was  clear, 
then  the  injunction  should  go ;  but  I  think  they  cannot  call  on 
this  court  to  aid  them  in  passing  off  the  watches  made  by  them 
as  those  manufactured  by  Brindle. 

Another  rule  enunciated  by  Judge  DUER  in  the  case  of  the 
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Amoskeag  Manufacturing  Company,  above  cited,  is  to  be  ap- 
plied to  this  case.  On  page  618,  he  says,  "  The  rule  is  fully 
settled,  and  is  recognized  in  nearly  all  the  cases,  that,  in  suits 
of  this  nature,  an  injunction  is  never  to  be  granted  in  the  first 
instance,  if  the  exclusive  title  of  the  plaintiff  is  denied,  unless 
the  grounds  upon  which  it  is  denied  are  manifestly  frivolous. 
When  the  title  is  disputed,  the  course  is  to  let  the  motion  for 
an  injunction  stand  over  until  the  plaintiff  has  established  his 
legal  right  in  an  action  at  law."  (Partridge  agt.  Menck,  2  Sand. 
Ch.  R.  622;  S.  C.  2  Barb.  Ch.  R.  101.  The  case  of  Motley 
agt.  Downman,  3  Mylne  fy  Craig,  p.  1,  is  an  authority  in  point.) 

The  counsel  in  that  case  argued  that  the  fraud,  if  any,  was 
on  the  part  of  the  plaintiffs,  who  persisted  in  using  a  name 
which  designated  tin  plates,  manufactured  at  particular  works, 
after  they  had  ceased  to  occupy  the  same,  and  had  removed  to 
a  distance  of  over  forty  miles,  and  had  established  other  works. 

Lord  Chancellor  COTTENHAM  thought  the  right  so  doubtful 
that  he  refused  the  injunction.  I  am  satisfied  from  his  examin- 
ation of  the  cases  on  the  subject  of  trade-marks,  that  in  no  case 
like  the  present  has  an  injunction  been  issued,  and  to  issue  one 
in  this  case  would  be  violating  all  the  rules  laid  down  in  the 
books  applicable  thereto. 

When  the  power  of  the  court  has  been  invoked,  it  has  been 
to  restrain  the  defendant  from  making  his  goods  and  selling 
them  as  and  for  the  goods  manufactured  by  the  plaintiffs,  on 
the  ground  that  such  a  fraud  was  an  injury  to  the  plaintiff  and 
tended  to  mislead  and  deceive  the  public. 

No  such  case  is  presented  here,  and  the  motion  for  injunction 
must  be  denied,  with  costs. 
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Regulations  of  Circuit  Calendars. 

SUPREME  COURT. 

REGULATIONS  OF  CIRCUIT  CALENDARS. 

Manner  of  making  out  notes  of  issues,  and  placing  causes  on  the  calendar  for 
the  circuit. 

Ontario  Circuit,  JVbv.,  1856. 

E.  DARWIN  SMITH,  Justice.  On  perceiving  that  the  causes 
on  the  calendar  for  the  circuit  were  put  on  according  to  the 
dates  of  the  respective  issues,  without  respect  to  the  character 
of  the  cause  or  question  to  be  presented  or  tried,  Judge  SMITH 
remarked,  that  the  notes  of  issue  to  the  clerk  should  always 
show  what  the  issue  for  trial  was,  so  that  the  causes  might  be 
placed  on  the  calendar  and  called  in  their  relative  order. 

At  the  circuit  issues  of  fact,  to  be  tried  by  the  jury,  should 
be  placed  Jirat  on  the  calendar  in  their  order  according  to  the 
dates  of  their  respective  issues.  Demurrers,  and  other  issues  of 
law,  and  issues  of  fact,  to  be  tried  by  the  court,  should  be  placed 
by  themselves,  forming  a  separate  class,  as  at  special  term — 
demurrers  having  the  preference,  and  then  other  issues  of  law 
and  issues  of  fact  to  be  tried  by  the  court  last. 

This  is  the  only  rational  way  to  get  over  the  inconsistency 
of  §§  255  and  257  of  the  Code,  and  give  to  issues  of  law 
preference  obviously  intended  for  them,  and  quite  important. 
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SUPREME  COURT. 

APPOINTMENT  OF  REFEREE 

New-York  General  Term,  Nov.  25,  1856. 

THE  chief  justice  (ROOSEVELT)  gave  the  following  important 
notice : — 

A  referee  can,  in  no  case,  be  nominated  by  a  party,  unless 
all  the  parties  agree  upon  a  suitable  person 

No  such  agreement  can  be  made  where  an  infant  or  an  ab- 
sentee is  a  party,  nor  where  a  divorce  is  sought  by  or  against 
a  married  woman.  « 

The  agreement,  when  allowed,  must  be  evidenced  by  writing, 
signed  by  the  parties  or  their  attorneys. 

The  referee's  name  should  be  inserted  in  any  proposed  order, 
unless  accompanied  by  such  agreement. 

If  inserted  otherwise,  the  court  will  not  strike  it  out,  nor  in 
any  manner  act  on  the  proposed  draft  order. 


SUPERIOR  COURT. 
M'CULLOTJGH  agt.  BRODIE  and  others. 

An  action  is  not  referable,  except  by  consent  of  parties,  merely  because  the  trial 
of  it  will  require  proof  of  various  small  items  of  damage.  To  justify  a  com- 
pulsory reference,  the  trial  must  involve  the  examination  of  a  long  account — 
according  to  the  ordinary  acceptation  of  the  word  account,  of  one  party  against 
the  other. 

New-York  Special  Term,  Dec.,  1856. 

THE  plaintiff  moves  to  refer  this  action  to  a  referee,  on  an 
affidavit,  that  the  trial  of  it  will  involve  the  examination  of  a 
long  account  on  his  part.  The  complaint  states,  in  substance, 
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that  the  defendants  falsely  represented  that  they  possessed  the 
secret  of,  and  had  the  exclusive  right  to  manufacture  resin  soap 
in  New  Jersey ;  that  it  could  be  made  for  three  and  a  half  cents 
per  pound,  equal  to  an  article  made  by  tallow  costing  ten  cents; 
that  plaintiff,  relying  on  these  representations,  and  the  agree- 
ment of  the  defendants  to  instruct  the  plaintiff  to  make  such 
resin  soap,  bought  of  defendants  the  secret,  paid  $450  cash,  and 
gave  his  note  at  six  months  for  $450  more,  and  incurred  large 
expenses  in  establishing  a  factory,  and  in  purchasing  the  requi- 
site materials  to  make  said  soap ;  and  by  reason  of  defendants' 
misrepresentations  and  failure  to  instruct  the  plaintiff  how  to 
make  the  resin  soap,  the  plaintiff  has  been  subjected  to  $1,000 
damages,  for  which  he  prays  judgment,  as  well  as  for  the  $450 
advanced  in  cash,  and  he  also  prays  that  the  note  for  $450  be 
surrendered.  The  long  account,  the  examination  of  which,  it 
is  supposed  the  trial  will  involve,  consists  of  the  items  of  dam- 
age resulting  from  establishing  the  factory  and  purchasing  ma- 
terials to  make  resin  soap. 

F.  H.  UPTON,  for  plaintiff. 

WOODBURY  &  CHURCHILL,  for  defendants. 

BOSWORTH,  Justice.  It  may  be  true,  that  the  class  of  actions 
in  which  the  court  can  order  the  whole  action  to  be  tried  by  the 
referee,  without  the  consent  of  either  party,  is  enlarged  by  the 
Code ;  but  the  fact  which  warrants  the  exercise  of  the  power 
is  the  same  now  as  when  the  Revised  Statutes  alone  gave  the 
authority  to  refer.  (19  Wend.  31 ;  25  id.  687 ;  6  id.  503.) 

By  2  R.  S.  384,  §  40,  the  court  could  order  a  cause  to  be 
referred,  whenever  it  was  made  to  appear  that  the  trial  would 
<:  involve  the  examination  of  a  long  account  on  either  side." 
By  the  Code,  a  reference  may  be  ordered,  "  where  the  trial  of 
an  issue  of  fact  shall  require  the  examination  of  a  long  account 
on  either  side."  (Code,  §  271,  sub.  1.)  The  language  of  the 
twro  statutes,  prescribing  the  condition  on  which  a  reference 
may  be  ordered,  compulsorily,  is  the  same. 

In  Van  Rensselaer  and  others  agt,  Jewett,  (6  Hitt}  ,373,)  the 
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court  vacated  an  order  of  reference  which  had  been  made  at  the 
circuit  by  a  circuit  judge.  It  was  vacated  on  the  ground, 
among  others,  that  the  cause  was  not  referable.  The  action 
was  covenant  against  the  assignee  of  a  lease,  to  recover  nine 
years'  rent ;  the  annual  rent  being  eighteen  and  three  quarter 
bushels  of  wheat,  four  fat  hens,  and  one  day's  service  with  car- 
riage and  horses.  The  court  held,  that  unless  there  was  an 
account  between  the  parties,  in  the  ordinary  acceptation  of  the 
term,  there  could  not  be  a  reference,  although  there  might  be 
many  items  of  damage.  Except  as  to  the  $450,  advanced  as 
part  of  the  contract  price,  the  trial  will  not  involve  an  inquiry 
in  relation  to  payments  made  by  either  to,  or  property  received 
by  either  from,  the  other. 

There  is  nothing  in  the  nature  of  the  items  of  expenditure, 
claimed  as  damages,  to  support  the  allegation,  that  the  trial  will 
involve  the  examination  of  a  long  account,  which  would  not 
exist  in,  and  as  much  authorize  a  reference  of  any  action, 
brought  to  recover  various  items  of  special  damage. 

When  the  items  to  be  investigated  are  made  the  subject  of 
examination,  in  order  to  recover  damages,  strictly  and  properly 
so  called,  either  party  has  a  right  to  have  the  issue  tried  by  a 
jury,  unless  it  be  joined  in  an  action  which  the  Code  requires 
the  court  to  try. 

I  think  the  action  is  not  referable,  without  the  consent  of  the 
parties,  and  the  motion  must  be  denied. 


SUPREME  COURT. 

FURMAN  and  others  agt.  DAVID  WALTER. 

R.  &  H.  DART  agt.  SAME. 

The  difference  between  applications  for  attachments  against  non-resident 
debtors,  under  the  Revised  Statutes  and  under  the  act  of  1831,  and  under  the 
Code,  is  this : — 

The  Revised  Statutes  require  that  the  application  for  the  attachment  shall  state 
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the  grounds  upon  which  it  is  founded ;  and  that  the  facts  and  Circumstances 
to  establish  such  grounds  shall  be  verified  by  the  affidavits  of  two  witnesses. 

The  act  0/1831  requires  that  the  plaintiff  shall,  by  his  own  affidavit,  or  that  of 
some  other  person,  prove,  to  the  satisfaction  of  the  justice,  ihe  facts  and  cir- 
cumstances to  entitle  him  to  the  attachment. 

The  Code  (§  229)  declares,  that  the  attachment  may  be  issued  whenever  it  shall 
appear  by  affidavit  that  a  cause  of  action  exists  against  the  defendant,  specify- 
ing the  amount  of  the  claim,  and  the  grounds  thereof,  and  that  the  defendant 
is  either  a  foreign  corporation  or  not  a  resident  of  the  state,  or  has  departed 
therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons,  or  keeps  himself  concealed  therein  with  the  like  intent. 

The  attachments  issued  under  the  Revised  Statutes,  and  the  act  of  1831,  are 
special  proceedings — are  the  original  process  by  which  suits  are  commenced ; 
and  a  strict  compliance  with  the  requirements  of  the  actc  under  which  the  pro- 
ceedings are  had,  is  necessary  to  confer  jurisdiction  ;  and  one  of  these  re- 
quirements is,  that  the  affidavits  must  state  the  facts  and  circumstances  to 
establish  the  grounds  of  the  application  for  the  attachment. 

As  the  jurisdiction  of  the  court  or  officers,  in  cases  under  the  Revised  Statutes 
and  act  of  1831,  depends  upon  the  facts  set  up  in  the  affidavits,  the  sufficiency 
of  such  affidavits  is  necessarily  a  jurisdictional  question;  and  if  the  affidavits 
fail  to  state  facts  necessary  to  confer  jurisdiction,  the  defect  cannot  be  sup* 
plied,  either  by  an  amendment  or  supplemental  affidavits, 

An  attachment  under  the  Code  is  not  original  process,  and  by  it  a  suit  is  not 
commenced,  nor  upon  it  alone  can  a  judgment  be  obtained;  but  it  is  a  pro- 
visional remedy  adopted  in  a  suit  already  commenced. 

The  Code  omits  the  requirements  found  in  the  Revised  Statutes,  and  act  of 
1831,  that  the  facts  and  circumstances  to  establish  the  grounds  of  the  appli- 
cation shall  be  stated  in  the  affidavits  on  which  the  attachment  is  applied  for. 
It  would  seem,  from  its  peculiar  language,  that  if  the  facts  of  the  existence  of 
the  cause  of  action,  and  that  the  defendant  is  either  a  non-resident  of  the 
state,  or  has  departed  therefrom  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  kc.,  can  be  made  to  appear  by  positive  alle- 
gations in  the  affidavit,  the  affidavit  will  be  sufficient,  although  it  omits  to 
specify  the  particular  facts  and  circumstances,  which  tend  to  establish  the 
fact  of  non^residence,  or  departure  from  the  state  with  intent  to  defraud 
creditors,  &c. 

//  seems,  that  an  affidavit  for  an  attachment,  stating  positively  in  the  words  of 
the  Code,  the  single  fact  that  the  defendant  had  departed  from  the  state  with 
intent  to  defraud  his  creditors,  or  had  departed  from  the  state,  standing  alone, 
unaided  by  any  other  fact  or  circumstance,  is  not  any  legal  evidence  of  a  de- 
parture from  the  state  with  intent  to  defraud  creditors. 

If,  however,  the  affidavits  show  enough  to  call  upon  the  officer  to  exercise  his 
judgment  upon  the  weight  of  the  evidence  in  establishing  the  grounds  of  the 
application,  the  affidavits,  on  a  motion  to  set  aside  the  attachment  for  irregu- 
larity, will  be  held  sufficient. 
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"Upon  the  Weight  of  authority,  the  true  construction  of  the  Code,  and  the  eslab» 
lished  principles  of  law,  the  court  or  a  judge  have  the  power  and  authority, 
and  it  is  their  duty>  on  a  special  motion  to  set  aside  an  attachment  issued 
under  the  Code,  to  receive  as  well  counter  affidavits  on  the  part  of  the  de- 
fendant, to  disprove  the  facts  set  forth  in  the  affidavits  on  which  the  attach* 
ment  was  founded,  as  supplemental  affidavits  on  the  part  of  the  plaintiff  in 
support  of  the  attachment. 

It  would  seem,  also,  that  the  attachment  and  original  affidavits,  being  proceed- 
ings in  an  action,  come  within  the  173d  section  of  the  Code,  which  authorizes 
the  court,  in  furtherance  of  justice,  to  amend  any  pleading  or  proceeding  by 
inserting  material  allegations  therein. 

Where  it  appeared  that  the  attachment  was  eerved  only  on  a  stock  of  goods  in  a 
Store,  which  had  been  previously  sold  by  the  defendant  to  his  clerk*  (the  lat» 
ter  being  in  possession^  held,  that  the  defendant  had  no  longer  any  interest  in 
such  goods,  and  could  not,  therefore,  be  injured  by  their  seizure  under  the 
attachment.  He  could  not,  therefore,  move  to  set  aside  the  attachment. 

Montgomery  Special  Term,  June,  1856. 

MOTIONS  by  the  defendant  to  set  aside  attachments  issued  in 
these  actions. 

The  affidavits  on  which  the  attachment  in  the  first  above  ac- 
tion was  granted,  were  those  of  the  plaintiff  Furman,  and  of  the 
deputy  sheriff  J.  T.  Easton.  Easton  stated,  in  his  affidavit, 
that  he  had  a  conversation  with  the  defendant  about  the  first  of 
April,  1856,  in  which  the  defendant  told  him  that  he  was  going 
to  Kansas,  which  deponent  believed  to  be  true ;  that  the  de- 
fendant  had  not  been  seen  since  the  night  of  such  conversation, 
in  the  village  of  Canajoharie,  where  he  resided  ;  and  that  he 
(Easton)  had  no  doubt  that  the  defendant  had  gone  to  Kansas, 
and  left  said  county  and  state. 

Furman,  in  his  affidavit,  after  stating  the  cause  of  action,  &c., 
being  for  goods  sold  to  defendant,  and  that  there  remained  due 
to  the  plaintiffs  $1,459.80,  stated  that  he  visited  Cannjoharie 
on  the  19th  April,  1856,  and  upon  information  which  he  be- 
lieved  true,  that  the  defendant  had  left  said  village,  and  was  not 
to  be  found ;  that  a  summons  had  been  issued  in  said  action, 
and  that  the  defendant  had  departed  from  the  state  with  intent 
to  defraud  his  creditors,  or  to  avoid  the  service  of  process,  or 
kept  himself  concealed  therein  with  the  like  intent. 

The  attachment  in  the  second  above  mentioned  action  wra,s 
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issued  upon  similar  affidavits.  Both  actions  were  commenced 
by  the  publication  of  the  summons,  as  required  by  the  Code. 
It  appeared  by  the  affidavit  of  the  attorney  who  appeared  for 
the  defendant  on  these  motions,  that  the  sheriff,  under  the  at- 
tachments issued  in  these  actions,  seized  a  stock  of  goods  in 
the  village  of  Canajoharie ;  and  it  does  not  appear  that  he  had 
attached  any  other  property.  It  appears,  by  the  affidavits  on 
which  the  attachments  were  granted,  that  the  demands  of  the 
plaintiffs  in  each  action  arose  out  of  goods  sold  to  the  defendant 
between  the  20th  of  November,  1855,  and  the  llth  of  April, 
1856. 

The  motions  are  founded  on  the  attachments,  and  on  the 
affidavits  on  which  they  were  granted,  and  on  the  affidavits  of 
the  defendant  and  his  attorney,  stating,  among  other  things, 
that  the  sheriff  had  attached,  by  virtue  of  said  attachments,  a 
stock  of  goods  in  said  village. 

In  opposition  to  the  motions,  the  plaintiffs  read  affidavits,  in 
which  it  was  stated  that  no  notice  of  appearance  in  said  actions 
had  been  served  on  the  plaintiffs,  on  behalf  of  the  defendant  } 
and  that  the  defendant,  previous  to  the  issuing  of  the  attach- 
ments,  kept  a  store  in  the  village  of  Canajoharie  ;  that  on  the 
8th  of  March,  1856,  by  a  bill  of  sale,  he  sold  the  stock  of  goods 
in  said  store,  seized  on  such  attachments,  to  William  D.  Hoff, 
his  clerk,  wholly  on  credit,  for  about  $3,000 ;  that  said  Hoff 
had  commenced  an  action  against  the  sheriff  for  attaching  said 

if  O 

goods  under  said  attachments,  and  had  caused  the  said  goods, 
upon  executing  the  undertaking  required  by  the  Code,  to  be 
restored  to  his  possession  ;  that  on  the  8th  of  March,  1856,  the 
defendant  was  indebted  to  the  plaintiffs  and  others  in  the  city 
of  New-York  in  a  sum  of  about  $4,000,  and  was  insolvent ; 
that  between  the  1st  and  15th  of  March,  1856,  the  defendant 
settled  nearly  all  his  accounts  on  his  books,  and  received  pay- 
ments or  notes  for  the  same ;  that  previous  to  the  issuing  of 
said  attachments,  inquiry  was  made  of  said  Hoff  as  to  where 
the  defendant  was ;  that  Hoff  replied,  he  had  gone  off,  and  he 
did  not  know  where  he  had  gone,  or  when  he  would  return,  if 
at  all  j  that  defendant  did  not  tell  him,  when  he  went  away, 
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where  he  was  going  ;  that  Hoff,  at  this  conversation,  claimed 
that  he  purchased  the  goods,  and  had  paid  for  them,  in  part,  in 
money,  and  for  the  balance  had  given  his  notes,  and  that  said 
Hoff  refused  to  state  the  amount  he  had  paid  in  money,  or  the 
amount  he  had  agreed  to  pay  for  the  goods,  or  to  show  his  bill 
of  sale. 


A.  H.  AYRES,  for  defendant* 
A.  HEES,  for  plaintiffs. 

PAIGE,  Justice.  On  these  motions  three  questions  arise. 
1st.  Whether  the  original  affidavits  on  which  the  attachments 
were  issued,  are  sufficient  to  sustain  them?  2d.  Whether  the 
plaintiffs  can,  on  these  motions,  read  supplemental  affidavits  in 
support  of  such  attachments,  or  move  to  amend  the  original 
affidavits  by  supplying  the  defects  therein  ?  And,  3d.  Whether 
the  defendant,  having  parted  with  all  interest  in  the  property 
attached,  is  at  liberty  to  make  a  motion  to  set  aside  the  attach- 
ment? 

1st.  Are  the  original  affidavits  sufficient  to  sustain  the  attach- 
ments? The  attachments  were  issued  under  §§  227,  228  and 
229  of  the  Code,  and  in  actions  previously  commenced  and 
pending  in  this  court.  They  are  distinguishable  from  the  at- 
tachments authorized  to  be  issued  under  the  provisions  of  the 
Revised  Statutes,  and  the  act  of  1831,  to  abolish  imprisonment 
for  debt,  &c.  (2  R.  S.  230,  §§  26,  28,  1  ed. ;  Act  0/1831,  p. 
404,  §§  34,  35;  amended  by  act  0/1842,  ch.  107,  p.  74;  2  R. 
S.  2  &  3,  1  ed.) 

The  attachments  issued  under  the  Revised  Statutes,  &c.,  are 
special  proceedings ;  are  the  original  process  by  which  suits 
are  commenced ;  and  a  strict  compliance  with  all  the  require- 
ments of  the  acts  under  which  the  proceedings  are  had,  is  ne- 
cessary to  confer  jurisdiction;  and  one  of  these  requirements 
is,  that  the  affidavits  must  state  the  facts  and  circumstances  to 
establish  the  grounds  of  the  application  for  the  attachment. 
(7  Hill,  187 ;  4  id.  548 ;  21  Wend.  672 ;  7  Barb.  182 ;  18  Wend. 
611 5  2  id.  298;  21  id.  310;  4  Demo,  118;  3  Com.  41.) 
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An  attachment  under  the  Code  is  not  original  process,  and 
by  it  a  suit  is  not  commenced,  nor  upon  it  alone  can  a  judgment 
be  obtained ;  but  it  is  a  provisional  remedy  adopted  in  a  suit 
already  commenced.  (Code,  §§  99,  227  ;  Cole  agt.  Kerr,  2  Sand. 
661 ;  12  Barb.  265.) 

It  is  in  consequence  of  this  distinction  that  it  has  been  held, 
in  several  cases,  that  the  sufficiency  of  the  affidavits  on  which 
the  attachment  under  the  Code  issues,  is  not  a  jurisdictional 
question.  (12  Barb.  265,  273,  282 ;  3  Sand.  703 ;  10  How.  Pr. 
R.  6.)  The  contrary  rule  prevails  in  relation  to  attachments 
under  the  Revised  Statutes  and  the  act  of  1831. 

As  the  jurisdiction  of  the  court  or  officer,  in  cases  under  the 
Revised  Statutes  and  act  of  1831,  depends  upon  the  facts  set 
up  in  the  affidavits,  the  sufficiency  of  such  affidavits  is  neces- 
sarily a  jurisdictional  question ;  and  if  the  affidavits  fail  to  state 
facts  necessary  to  confer  jurisdiction,  the  defect  cannot  be  sup- 
plied, either  by  an  amendment  or  supplemental  affidavits. 

The  Code  differs  materially  from  the  Revised  Statutes,  (pp, 
230,  232,  233,  1  ed.)  and  the  act  of  1831,  (p.  404,)  in  its  re- 
quirements in  relation  to  the  contents  of  the  original  affidavits, 
on  which  the  attachments  are  issued.  The  Revised  Statutes 
require  that  the  application  for  the  attachment  shall  state  the 
grounds  upon  which  it  is  founded ;  and  that  the  facts  and  cir- 
cumstances to  establish  such  grounds  shall  be  verified  by  the 
affidavits  of  two  witnesses ;  and  the  act  of  1831  requires  that 
the  plaintiff  shall,  by  his  own  affidavit,  or  that  of  some  other 
person,  prove,  to  the  satisfaction  of  the  justice,  the  facts  and 
circumstances  to  entitle  him  to  the  attachment.  The  Code 
(§  229)  declares  that  the  attachment  may  be  issued  whenever 
it  shall  appear  by  affidavit  that  a  cause  of  action  exists  against 
the  defendant,  specifying  the  amount  of  the  claim  and  the 
grounds  thereof,  and  that  the  defendant  is,  &c.,  not  a  resident 
of  the  state,  or  has  departed  therefrom  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein  with  the  like  intent. 

The  Code  omits  the  requirement  found  in  the  Revised  Stat- 
utes and  in  the  act  of  1831,  that  the  facts  and  circumstances  to 
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establish  the  grounds  of  the  application  shall  be  stated  in  the 
affidavits  on  which  the  attachment  is  applied  for.  It  is  suffi- 
cient, under  the  Code,  if  it  appear  by  affidavit  that  a  cause  of 
action  exists  against  the  defendant,  &c.,  and  that  he  is  a  non- 
resident of  the  state,  or  has  departed  therefrom  with  intent  to 
defraud  his  creditors,  &c.  If  these  specific  facts,  which  are 
the  grounds  of  the  application,  are  made  to  appear  by  affidavit, 
to  the  officer  who  issues  the  warrant  of  attachment,  the  attach- 
ment is  regular,  although  the  facts  and  circumstances  to  estab 
lish  such  grounds  may  not  be  stated  at  length  in  the  affidavit ; 
in  other  words,  it  would  seem,  from  the  peculiar  language  of 
the  Code,  that  if  the  facts  of  the  existence  of  the  cause  of  ac- 
tion, and  that  the  defendant  is  either  a  non-resident  of  the  state, 
or  has  departed  therefrom  with  intent  to  defraud  his  creditors, 
or  to  avoid  the  service  of  a  summons,  &c.,  can  be  made  to  ap- 
pear by  positive  allegations  in  the  affidavit ;  the  affidavit  will 
be  sufficient,  although  it  omits  to  specify  the  particular  facts 
and  circumstances,  which  tend  to  establish  the  fact  of  non-resi- 
dence, or  departure  from  the  state  with  intent  to  defraud  cred- 
itors, &c. 

In  the  actions  in  which  the  present  motions  are  made,  the 
original  affidavits,  verified  on  the  19th  of  April  and  1st  of  May, 
1856,  by  J.  T.  Easton,  and  by  one  of  the  plaintiffs  in  each  ac- 
tion, state  in  positive  terms  that  a  cause  of  action  exists  against 
the  defendant,  &c. ;  that  the  defendant  declared  to  the  witness 
Easton,  about  the  1st  of  April,  1856,  that  he  was  going  to  Kan- 
sas, and  that  he  had  not  been  seen  since  the  night  he  made  such 
declaration ;  and  this  witness  further  states,  that  he  had  no 
doubt  the  defendant  had  gone  to  Kansas,  and  had  left  the  state; 
and  the  plaintiffs  state,  in  their  affidavits,  that  a  summons  had 
been  issued  in  the  actions,  and  that  the  defendant  had  departed 
from  the  state  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  process,  or  kept  himself  concealed  therein  with 
the  like  intent. 

These  affidavits  may  be  construed  as  stating  positively  on  the 
declaration  of  the  defendant,  in  connection  with  the  fact  that 
the  defendant  had  not  been  seen  since  the  declaration,  that  the 
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defendant  had  departed  from  the  state  ;  and  at  least  on  belief, 
(although  the  statement  is  in  positive  terms,)  that  he  had  de- 
parted from  the  state  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons.  The  general  term  of  (his  dis- 
trict decided,  in  Fulton  agt.  Heaton,  (1  Barb.  552,)  that  a  simi- 
lar affidavit  was  sufficient  to  authorize  an  attachment  under  the 
provisions  of  the  Revised  Statutes  in  relation  to  justices'  courts. 
(2  R.  S.  230,  §§  26,  28— as  amended  by  the  act  of  1831,  p.  404, 
§§  34,  35 — wliich  act  was  amended  by  act  0/1842,  p.  74.) 

It  was  held  in  that  case  upon  the  authority  of  Johnson  agt. 
Moss.  (20  Wend.  145,)  Smith  agt.  Weed,  (id.  184,)  and  Smith 
agt.  Luce,  (14  id,  237,)  that  an  affidavit  was  good,  although  the 
applicant  swears  only  to  his  belief  as  to  the  intent  to  defraud, 
provided  he  sets  forth,  on  his  positive  oath,  the  facts  and  cir- 
cumstances on  which  such  belief  is  founded.  (See  2  Wend.  298; 
18  id.  614.) 

In  cases  arising  under  the  Revised  Statutes,  if  enough  is 
proved  to  call  upon  the  officer  for  the  exercise  of  his  judgment 
upon  the  weight  and  importance  of  the  evidence  ;  and  if  he 
errs  in  the  decision  of  a  question  thus  fairly  presented,  the 
error  would  not  be  fatal  to  the  proceedings.  It  is  only  when 
there  is  a  total  want  of  evidence  upon  some  essential  point  that 
the  officer  will  fail  to  acquire  jurisdiction.  (4  Hill,  602 ;  20 
Wend.  77.)  It  may,  perhaps,  be  objected,  in  the  cases  under 
consideration,  as  was  done  in  Frost  agt,  Willard,  (9  Barb.  445, 
446,)  that  an  affidavit,  stating  positively,  in  the  words  of  the 
Code,  that  the  defendant  had  departed  from,  the  state  with  in- 
tent to  defraud  his  creditors,  was  insufficient,  as  the  intent  of 
the  debtor  could  not  be  known  to  the  witness ;  and  hence  the 
necessity  may  be  urged  of  stating  the  facts  and  circumstances 
jvhich  tend  to  show  such  intent.  (21  Wend.  672.) 

There  is,  undoubtedly,  force  in  this  objection.  And  it  may 
also  be  objected  that  the  single  fact  of  the  defendant's  departure 
from  the  state,  which  may  be  regarded  as  positively  sworn  to, 
is  not,  standing  alone,  unaided  by  any  other  fact  or  circum- 
stance, any  legal  evidence  of  a  departure  from  the  state  with 
intent  to  defraud  creditors.  The  Code  declares  that  the  exist- 
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ence  of  the  facts — all  the  facts — necessary  to  authorize  tfier 
issuing  of  a  warrant  of  attachment,  must  appear  by  affidavit. 

ff,  however^  the  affidavits  in  these  cases  show  enough  to  calJ 
wpon  the  officer  to  exercise  his  judgment  upon  the  weight  of 
^ie  evidence  in  establishing  the  grounds  of  the  application,  the 
affidavits,  on  a  motion  to  set  aside  the  attachments  for  irregu- 
larity, will  be  held  sufficient. 

Nevertheless,  as  the  sufficiency  of  the  original  affidavits  inp 
these  cases  may  be  questioned,  I  will  proceed  to  discuss  the 
second  question,  viz. :  Whether  the  plaintiffs  can,  on  these  mo- 
tions, read  supplemental  affidavits  in  support  of  the  attach- 
ments ;  or  move  to  amend  the  original  affidavits  by  supplying, 
the  defects  therein'? 

The  application  of  the  defendant  is,  to  set  aside  the  attach- 
ments as  irregularly  issued,  upon  the  ground  of  the  insufficiency 
of  the  affidavits  on  which  they  were  founded. 

Upon  the  question  whether,  on  such  applications,  new  affi- 
davits can  be  read  in  support  of  the  attachments,  the  decisions 
have  been  conflicting. 

In  Con/din,  #e.,  agt.  Dutcher,  (5  How.  Pr.  R.  386 — decided 
in  July,  1850,)  it  was  held,  by  the  general  term  of  the  sixth 
district,  that  on  motions  to  set  aside  attachments  issued  under 
the  Code,  neither  affidavits  on  the  part  of  the  defendant,  dis- 
proving the  facts  set  forth  in  the  affidavits  on  which  the  attach- 
ments were  granted,  nor  additional  affidavits  in  their  support 
on  the  part  of  the  plaintiff,  could  be  read.  It  was  further  held 
in  that  case,  that  the  warrant  of  attachment,  signed  by  the  judge, 
or  his  allowance  indorsed  thereon,  was  an  order;  and  that  the 
remedy  of  the  defendant  was  by  an  appeal  to  the  general  term, 
under  §  349  of  the  Code,  or  by  application  to  the  judge  to  va- 
cate the  order ;  or,  in  ease  of  irregularity,  to  a  special  term  to 
set  aside  the  attachment.  This  decision  was  followed  by  Judge 
HARRIS,  in  Bank  of  Lanswgburgh  agt.  M'Kie,  and  in  White 
agt.  Featherstonavgh,  decided  in  December,  1851y  and  Decem- 
ber, 1852.  (7  How.  Pr.  R.  357,  360.)  An  argument  was  used 
to  sustain  these  decisions — that  if  it  had  been  the  intention  of 
the  legislature  that  new  affidavits  might  be  read  by  either  party 
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<on  a  motion  to  set  aside  an  attachment,  it  is  to  be  presumed 
that  such  intention  would  have  been  expressed,  as  it  was  in  the 
-case  of  an  order  for  arrest,  and  an  order  of  injunction.  (Code, 
§§  204,  205,  225,  226.) 

The  decisions  m  these  cases  are  opposed  by  those  in  Mor- 
gan agt.  Jivery,  (7  Barb.  656,)  Genin  agt.  Tompkins,  (1 2  Barb. 
265,  282,)  Bank  of  Commerce  agt.  The  R.  If  W.  R.  R.  Co.  (10 
How.  Prac.  Rep.  6,)  The  New- York  and  Erie  Bank  agt.  Codd, 
(11  How.  Pr.  R.  221,)  and  in  St.  Jlrnoux  agt.  Ik  Beixcedon, 
(3  Sand.  703.)  In  -Morgan  agt.  Avery,  (decided  in  January^ 
1850,)  a  case  at  special  term  before  Judge  EDMONDS,  which 
was  a  motion  to  set  aside  two  attachments,  it  was  held  that 
affidavits  on  the  part  of  the  plaintiffs  might  be  received  as  well 
in  answer  to  those  on  the  part  of  the  defendant,  as  in  support 
of  the  original  application  for  the  attachments.  A  like  decisioa 
was  made  in  Genin  agt.  Tompkins,  by  the  general  term  of  the 
"first  district,  in  December,  1851.  In  this  case,  it  was  expressly 
held,  that  if  there  was  any  insufficiency  in  the  original  affidavit* 
the  defect  might  be  supplied  by  supplemental  affidavits.  (12 
Barb*  282— per  KING,  /.) 

The  same  principle,  viz.,  that  new  affidavits  might  be  used 
on  both  sides,  on  a  motion  to  set  aside  an  attachment,  was  ad- 
vanced by  Judge  HAND  in  Bank  of  Commerce  agt.  The  R.  fy  W. 
R.  R.  Co.  (10  How.  Pr.  R.  6— June,  1854.)  In  the  JVew-  York 
and  Erie  Bank  agt.  Codd,  (11  id.  221,)  the  general  term  of  the 
5th  district,  in  May,  1855,  decided  that,  on  a  motion  before  the 
judge  who  issued  the  attachment  to  vacate  the  same,  both  par- 
ties might  read  affidavits  in  support  of  and  in  opposition  to  the 
motion  :  and  that  on  an  appeal  to  the  general  term  from  the 
order  of  the  judge  at  chambers,  the  -court  will  not  be  confined 
to  the  question  whether  the  original  affidavits  were  sufficient, 
but  will  review  the  decision  of  the  officer  on  the  merits. 

In  St.  Jirnoux  agt.  De  Beixcedon,  (3  Sand.  703,)  the  superior 
court  of  the  city  of  New- York  held,  expressly,  that  on  a  mo- 
tion to  set  aside  an  attachment,  the  plaintiff  might  read  supple- 
mental affidavits  in  support  of  those  upon  which  the  attachment 
was  issued. 
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From  this  review  of  the  cases,  it  is  apparent  that  the  weight 
of  authority  is  decidedly  in  favor  of  the  admissibility  of  counter- 
affidavits  on  the  part  of  the  defendant,  on  a  motion  to  set  aside 
or  vacate  an  attachment ;  and  also  of  supplemental  affidavits 
on  the  part  of  the  plaintiff  for  the  purpose  of  sustaining  the 
attachment.  This  proposition,  in  my  judgment,  is  authorized 
by  the  true  construction  of  the  Code,  and  by  established  princi- 
ples of  law.  The  attachment  under  the  Code  is  not  original 
process;  by  it  the  action  is  not  commenced;  but  it  is.mesne 
process  issued  during  the  progress  of  an  action,  in  which  the 
court  has  already  acquired  jurisdiction,  both  of  the  subject  mat- 
ter of  the  action  and  of  the  person  of  the  defendant,  by  the  pre- 
vious personal  service  of  a  summons ;  or  by  its  delivery  to  the 
sheriff  with  the  intent  that  it  shall  be  actually  served.  (Code, 
§  99.) 

It  is  not  like  the  cases  of  attachments  under  the  Revised 
Statutes,  a  special  proceeding,  or  original  process,  where  a 
strict  compliance  with  all  the  requirements  of  law  are  neces- 
sary to  confer  jurisdiction.  Jurisdiction  having  already  been 
acquired  in  the  action,  no  jurisdictional  question  can  arise  out 
of  the  issuing  of  an  attachment  under  the  Code,  or  the  affidavits 
on  which  it  is  founded.  Where  a  court  has  once  acquired  juris- 
diction, its  proceedings  cannot  be  rendered  void  by  any  subse- 
quent error  or  irregularity;  they  may  be  reversible,  but,  until 
reversed,  they  are  valid  in  respect  to  everybody.  (6  Barb.  624; 
8  Cow.  178,  187 ;  2  C.  &  H.  J\f°otes,  978,  989 ;  3  Den.  168.) 

A  court  having  once  acquired  jurisdiction  in  an  action  of  both 
the  subject  matter  and  person  of  the  defendant,  it  possesses  an 
inherent  power  to  control  and  regulate  the  subsequent  proceed- 
ings, and  all  process  which  may  be  issued  during  the  progress 
of  the  suit. 

The  attachment  under  the  Code  is  a  remedial  process  of  great 
value  to  creditors,  and  of  great  importance  to  debtors,  as  under 
it  their  whole  property  may  be  attached  and  kept  as  security 
for  the  plaintiff's  demand  at  the  commencement  of  the  litiga- 
tion. It  is  essential  to  a  fair  administration  of  justice,  that  a 
process  so  important  and  potential  should  be  under  the  control 


NEW-YORK  PRACTICE  REPORTS.  359 

Furman  and  others  agt.  "Walter,  &c. 

of  the  court ;  to  the  end  that  the  just  benefits  of  it  should  be 
secured  to  the  creditor,  while  it  should  not  be  allowed  to  be 
used  as  an  engine  to  oppress  the  debtor.  The  control  over 
this  process  can  be  exercised  by  the  court,  according  to  its  prac- 
tice, by  special  motion.  This  power  of  control  of  the  supreme 
court,  being  a  court  of  general  jurisdiction,  is  inherent  in  its 
character  as  a  court,  and  does  not  depend  upon  any  special  stat- 
utory provision. 

By  virtue  of  this  power,  the  court,  on  a  special  motion  to  set 
aside  an  attachment  issued  under  the  Code,  or  the  judge  who 
issued  the  attachment,  on  a  motion  to  vacate  the  same,  can  un- 
questionably receive  as  well  counter  affidavits  on  the  part  of 
the  defendant,  to  disprove  the  facts  set  forth  in  the  affidavits  on 
which  the  attachment  was  founded,  as  supplemental  affidavits 
on  the  part  of  the  plaintiff  in  support  of  the  attachment.  * 

It  would  seem,  also,  that  the  attachment  and  original  affida- 
vits, being  proceedings  in  an  action,  come  within  the  173d  sec- 
tion of  the  Code,  which  authorizes  the  court,  in  furtherance  of 
justice,  to  amend  any  pleading  or  proceeding  by  inserting  ma- 
terial allegations  therein. 

I  have,  therefore,  concluded  to  receive  the  additional  affida- 
vits presented  by  the  plaintiffs,  on  the  hearing  of  the  motions, 
in  support  of  the  attachments  in  question.  These  additional 
affidavits  supply  the  defects  in  the  original  affidavits,  and  satis- 
factorily show  that  the  defendant  did  depart  from  the  state  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons. 

I  think,  also,  that  as  the  attachments  were  served  only  on 
the  stock  of  goods  previously  sold  by  the  defendant  to  his  clerk, 
Hoff,  that  the  defendant  has  no  longer  any  interest  in  such 
goods,  and  cannot  therefore  be  injured  by  their  seizure  under 
the  attachments.  If  he  cannot  sustain  any  injury  growing  out 
of  the  issuing  of  the  attachments,  he  ought  not  to  be  permitted 
to  make  a  motion  to  set  them  aside. 

The  motions  to  set  aside  the  attachments  must  be  denied, 
with  $10  costs,  to  be  paid  in  each  action  by  the  defendant  to 
the  respective  plaintiffs  in  such  actions. 
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/ 

CHARLES  GRAHAM  agt.  FREDERICK  W.  CAMMAN. 

Upon  the  question  of  the  sufficiency  of  a  complaint,  where  a  demurrer  is  inter- 
posed under  the  6th  sub.  of  §  144  of  the  Code,  the  true  and  beneficial  rule  is 
well  stated  in  Richards  agt.  Edich,  (17  Barb.  260,)  and  will  be  so  regarded  in 
this  court.  That  a  demurrer  under  the  6th  sub.  applies  only  to  such  defects 
as  would  render  the  count  bad  on  general  demurrer  at  law,  or  bad  for  want 
of  equity  in  chancery. 

The  complaint,  therefore,  to  be  overthrown  by  such  demurrer,  must  present  de- 
fects so  substantial  in  their  nature,  and  so  fatal  in  their  character,  as  to  au- 
thorize the  court  to  say,  taking  all  the  facts  to  be  admitted,  that  they  furnish 
no  cause  of  action  whatever. 

Where  the  demurrer  admits  facts  enough  to  constitute  a  cause  of  action,  the 
complaint  will  be  sustained;  and  if  the  defendant  requires  a  greater  degree  of 
certainty  than  is  found  in  the  complaint,  he  must  seek  his  relief  by  a  motion 
under  the  Code,  that  the  pleading  be  made  more  definite  and  certain 

General  Term,  JVbu.,  1856. 

APPEAL  from  order  of  special  term,  overruling  a  demurrer  to 
the  complaint. 

MR.  BOOTH,  for  plaintiff". 
MR.  ROBINSON,  for  defendant. 

By  the  court — HOFFMAN,  Justice.  The  complaint  was  as 
follows : — 

That  the  defendant,  on  the  10th  of  May,  1855,  became,  and 
was  indebted  to  the  plaintiff  in  the  sum  of  $446.25,  upon  a 
balance  of  an  account  stated,  and  then  due  and  owing  to  this 
plaintiff;  and  which  the  said  defendant  then  and  there  agreed 
and  promised  to  pay,  but  that  he  has  neglected  and  refused  to 
pay  the  same,  except  the  sum  of  $150  paid  by  him  to  the  plain- 
tiff on  the  22d  of  August,  1855,  on  account  of  the  aforesaid 
balance  of  indebtedness.  And  further,  that  the  defendant  re- 
mains indebted  to  the  plaintiff  in  the  sum  of  $296.25,  with 
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interest,  &c.     For  that   amount,  and  costs,  judgment  is  de- 
manded. 

A  general  demurrer  was  served,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

We  think  the  complaint,  although  loosely  drawn,  may,  upon 
general  demurrer,  be  treated  as  slating,  substantially,  that  on 
the  10th  of  May,  1855,  an  account  was  stated  between  the 
plaintiff  and  defendant ;  and  that  upon  such  statement  a  bal- 
ance of  $440.25  was  found  due  to  the  plaintiff  from  the  defend- 
ant. A  promise  to  pay  this  balance  is  averred,  a  payment  of 
$150  on  account,  a  refusal  to  pay  the  rest,  and  an  allegation 
that  the  residue,  viz.,  $296.25,  is  now  justly  due  from  the  de- 
fendant. 

This  case  cannot  be  well  distinguished  from  that  of  Cudlip 
agt.  Whipple  in  this  court,  (1  AbboWs  Rep.  106.)  The  differ- 
ence is  only  in  the  omission  to  state  the  nature  of  the  items  of 
the  account,  viz.,  for  money  paid,  laid  out  and  expended.  It 
was  not  alleged  that  the  account  had  been  stated.  That  case 
•was  decided  upon  Jlllen  agt.  Patterson,  (3  Seld.  496,)  holding 
that  a  complaint  in  an  action  for  the  recovery  of  goods  sold, 
substantially  in  the  old  form  of  a  declaration  in  indebitatus  as- 
sumpsit,  was  good  under  the  Code. 

The  old  form  of  a  declaration  on  an  account  stated  is  found 
in  2  Chitty's  Pig.  90.  It  was— 

"That,  whereas  the  defendant  had,  on,  &c.,  at,  &c.,  ac 
counted  with  the  plaintiff  of  and  concerning  divers  sums  of 
money  from  the  defendant  to  the  plaintiff  before  that  time  due 
and  owing,  and  then  in  arrear  and  unpaid ;  and  upon  such  ac- 
counting the  said  defendant  was  then  and  there  found  in  arrear 
and  indebted  to  the  plaintiff  in  the  sum  of  $  ,  and  thereupon, 
being  so  indebted  he  promised  to  pay,  &c." 

It  is  obvious  that  the  6th  subdivision  of  the  144th  section  of 
the  Code,  as  to  demurrers,  has  been  framed  from  the  form  of 
the  general  demurrer  at  common  law,  or  in  equity.  Such  must 
have  gone  to  the  whole  cause  of  action,  and  be  for  matter  of 
substance,  not  of  form.  (See  Chltty  on  Pleading,  664,  and  cases.) 

In  Richards  agt.  Beairs,  (28  Eng.  L.  Sf  Eg.  Rep.  157,)  the 
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question  was  under  the  50th  section  of  the  common  law  pro- 
cedure act,  which  is  substantially  the  same  as  the  6th  subdi- 
vision referred  to.  The  court  say,  that  the  question  was, 
whether  the  declaration  would  have  been  good  upon  general 
demurrer  before  the  act,  and  it  was  held  bad  upon  that  ground. 
COMPTON,  J.,  said,  "  If  we  are  to  hold  pleadings  good  where 
the  parties  do  not  choose  to  say  what  they  mean,  we  should  be 
getting  into  the  region  of  ambiguity  and  uncertainty,  which 
woulcj  be  a  worse  evil  than  that  which  the  statute  intended  to 
remedy." 

The  rule  was  well  stated  in  Richards  agt.  Edich,  (17  Barb. 
260.)  A  demurrer  under  the  6th  subdivision  applies  only  to 
such  defects  as  would  render  the  count  bad  on  general  demurrer 
at  law,  or  bad  for  want  of  equity  in  chancery.  The  complaint, 
therefore,  to  be  overthrown  by  such  a  demurrer,  must  present 
defects  so  substantial  in  their  nature,  and  so  fatal  in  their  char- 
acter, as  to  authorize  the  court  to  say,  taking  all  the  facts  to  be 
admitted,  that  they  furnish  no  cause  of  action  whatever.  Where 
the  demurrer  admits  facts  enough  to  constitute  a  cause  of  ac- 
tion, the  complaint  will  be  sustained ;  and  if  the  defendant  re- 
quires a  greater  degree  of  certainty  than  is  found  in  the  com- 
plaint, he  must  seek  his  relief  by  a  motion  under  the  Code,  that 
the  pleading  be  made  more  certain  and  definite. 

We  consider  the  rule,  as  thus  stated,  to  be  a  true  and  bene- 
ficial one ;  and  it  is  so  to  be  regarded  in  this  court. 

The  order  of  the  special  term,  overruling  the  demurrer,  must 
be  affirmed,  with  costs. 

Approved  by  WOODRUEF  and  BOSWORTH,  Justices. 
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Where  a  reference  is  made  to  a  referee  simply  to  take  and  state  an  account, 
he  is  a  mere  substitute  for  a  master  in  chancery,  and  must  conform  to  that 
practice,  as  this  court  has  made  no  rules  in  respect  to  the  taking  and  stating 
of  accounts,  in  equity  cases. 

Where  the  complaint  is  in  the  form  of  a  bill  in  equity,  in  case  of  a  partnership, 
and  prays  for  an  account,  and  the  answer  denies  the  partnership,  and  sets  up  a 
counter-claim,  and  an  order  of  reference  is  made  which  refers  the  whole  issue 
to  the  referee,  the  referee  has  the  power,  (the  same  as  the  court,)  and  may 
determine  the  liability  of  the  defendant  to  account,  and  then  proceed  to  take 
the  account  himself.  No  exception  lies  to  such  decision,  so  far  as  it  relates  to 
the  mode  of  proceeding,  nor  can  his  discretion  in  such  case  be  reviewed.  • 

But  the  better  practice  in  such  cases  is,  for  the  referee  to  make  a  separate  report, 
declaring  the  existence  of  the  partnership  and  the  liability  to  account,  which 
report  might  be  confirmed  upon  special  application  to  the  court,  so  as  to  allow 
an  appeal,  and  get  the  decision  of  the  court  upon  that  point,  before  the  account 
is  taken. 

Monroe  General  Term,  Dec.,  1856. 

Before  T.  R.  STRONG,  WELLES  and  SMITH,  Justices. 

APPEAL  from  a  judgment  rendered  upon  the  report  of  a 
referee.  The  facts,  so  far  as  they  are  essential  to  show  the 
points  decided,  are  stated  in  the  opinion. 

W.  F.  COGSWELL,  for  defendant. 
JEROME  FULLER,  for  plaintiff'. 

By  the  court — E.  DARWIN  SMITH,  Justice.  The  chief  ground 
upon  which  the  defendants  apply  for  the  reversal  of  the  judg- 
ment in  this  case,  and  for  a  new  trial,  is,  that  the  referee  de- 
termined the  liabilily  of  the  defendants  to  account,  and  then 
proceeded  to  take  the  account  without  requiring  the  defendants 
to  bring  in  their  accounts  in  the  form  of  debtor  and  creditor, 
under  the  107th  rule  of  the  old  court  of  chancery,  and  in  con- 
formity with  the  practice  in  chancery  in  cases  of  accounting. 
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The  complaint  is  in  the  form  of  a  bill  in  equity  in  cases  of 
partnership,  and  prays  for  an  account.  The  answer  denies  the 
partnership,  and  sets  up  a  set-off  and  counter-claim.  Before  the 
Code,  the  issue  in  such  a  case  would  have  been  brought  to  a 
hearing  before  the  chancellor  or  vice-chancellor;  and  if  it  was 
found  that  the  complainant  established  the  partnership  and  the 
liability  of  the  defendant  to  account,  an  interlocutory  decree  to 
that  effect  would  have  been  made,  and  it  would  have  been  re- 
ferred to  a  master  to  take  and  state  the  account.  The  proceed- 
ings in  the  master's  office  would  then  have  been  had  as  pre- 
scribed in  rules  107,  108,  109  and  110,  of  the  old  chancery 
rules.  (Rules  0/1844.) 

As  this  court  has  made  no  rules  in  respect  to  the  taking  and 
stating  of  accounts  in  such  cases — where  a  reference  is  made 
to  a  referee  simply  to  take  and  state  an  account,  he  is  a  mere 
substitute  for  a  master  in  chancery,  and  I  suppose  he  must  con- 
form to  this  practice.  Section  469  of  the  Code,  and  rule  89  of 
this  court,  retains  in  force  all  the  old  chancery  practice  in  such 
cases  when  it  can  be  applied. 

The  difficulty  in  this  case  is,  that  by  the  order  of  reference 
the  whole  issue  was  referred  to  the  referee.  In  such  cases  the 
referee,  by  the  consent  and  act  of  the  parties  and  the  law,  is 
substituted  in  the  place  of  the  court.  The  trial  is  to  be  had 
before  him,  as  before  one  of  the  judges  of  the  court — and,  for 
the  purposes  of  its  trial  and  disposition,  he  has,  for  the  time 
being,  the  ordinary  powers  of  the  court. 

Section  272  of  the  Code  declares  that  "  The  trial  by  referees 
is  conducted  in  the  same  manner,  and  on  similar  notice,  as  a 
trial  by  the  court.  They  have  the  same  powers  to  giant  ad- 
journments as  the  court  upon  such  trial.  They  must  state  the 
facts  found  and  the  conclusions  of  law  separately,  and  their  de- 
cision must  be  given,  and  may  be  excepted  to  and  reviewed  in 
like  manner,  and  not  otherwise;  and  they  may  in  like  manner 
settle  a  case,  or  exceptions.  The  decision  of  the  referee  upon 
the  whole  issue  stands  as  the  decision  of  the  court,  and  judg- 
ment may  be  entered  thereon  in  the  same  m/aLntr  as  if  the  ac- 
tion had  been  tried  by  the  court." 
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This  section  confers  upon  the  referee  complete  jurisdiction 
over  the  cause,  as  much  so  as  any  judge  could  possess  at  special 
term  for  its  trial.  The  mode  of  conducting  its  trial,  therefore, 
must  be  within  the  discretion  of  the  referee,  so  far  as  relates  to 
all  questions  within  the  ordinary  discretion  of  a  judge  on  the 
trial  of  a  cause.  If  this  cause  had  been  tried  in  court,  the  judge 
would  most  likely  have  gone  so  far  as  to  make  an  interlocutory 
order  or  decree  for  an  account,  and  then  referred  it  to  a  referee 
to  take  and  state  the  account.  But  it  would  have  been  entirely 
competent  for  one  of  the  judges  of  this  court,  at  special  term, 
to  have  gone  on  and  tried  the  whole  cause,  and  taken  and  stated 
the  account,  and  found  its  result,  as  the  referee  has  done  here. 
That  would  have  been  entirely  within  the  discretion  of  the 
judge,  and,  in  respect  to  such  question,  no  exception  lies,  nor 
can  the  discretion  be  reviewed ;  and  so  it  is  with  a  referee,  to 
whom,  as  in  this  case,  the  whole  issue  is  referred.  No  excep- 
tion lies  to  his  decision,  so  far  as  it  relates  to  the  mode  of  pro- 
ceeding. The  referee  here  had  united  in  him  the  powers  of 
the  court  with  that  of  the  master,  as  formerly  exercised.  He 
might  have  made,  and  I  think  it  would  be  the  better  practice 
in  such  cases,  for  him  to  make,  a  separate  report,  declaring  the 
existence  of  the  partnership  and  the  liability  to  account,  which 
report  might  be  confirmed  upon  special  application  to  the  court, 
so  as  to  allow  an  appeal,  and  get  the  decision  of  the  court  on 
that  point  before  the  account  is  taken.  But  the  referee  was 
not  requested  to  do  so  here  ;  and  as  it  does  not  appear  that  any 
injustice  has  been  clone  by  him  upon  the  meritsj  we  can  do  no 
less,  therefore,  than  to  affirm  the  judgment. 

Judgment  affirmed,  with  costs* 
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THE  MERCHANTS'  BANK  OF  NEW-HAVEN   agt.   HENRY 
DWIGHT,  JR. 

Although  a  debt  was  fraudulently  contracted,  or  an  obligation  fraudulently  in- 
curred by  a  defendant,  yet  if  subsequently  thereto  the  plaintiff,  with  full  knowl- 
edge of  the  fraud,  settles  the  original  debt  or  obligation,  and  enters  into  a  new 
contract  with  the  defendant,  upon  different  terms,  and  upon  additional  con- 
sideration, in  an  action  upon  the  new  contract,  the  defendant  cannot  be  held 
to  bail,  merely  because  the  original  debt  or  obligation  was  fraudulently  con- 
tracted or  incurred.  In  such  a  case,  if  the  debt  for  the  recovery  of  which  the 
action  is  brought  was  not  fraudulently  contracted,  the  defendant  cannot  be 
held  to  bail. 

New-  York,  General  Term,  Dec.  1856. 

Before  OAKLEY,  Ch.  J.,  DUER,  BOSWORTH,  SLOSSON,  HOFF- 
MAN and  WOODRUFF,  Justices. 

THIS  action  comes  before  the  court  on  an  appeal  by  the  de- 
fendant, from  an  order  made  on  the  21st  of  October,  1856,  by 
Mr.  Justice  SLOSSON,  denying  a  motion  to  vacate  an  order  of 
arrest,  on  which  the  defendant  had  been  held  to  bail  in  the  sum 
of  $45,000. 

The  action  is  brought  against  the  defendant,  as  indorser  and 
guarantor  of  a  promissory  note  for  $38,596,  dated  December  1, 
1853,  signed  "Benj.  Godfrey,  &  Co.,"  payable  the  1st  of  Jan- 
uary, 1856,  with  interest. 

The  plaintiff,  on  or  about  the  19th  of  September,  1853,  loaned 
to  defendant,  as  the  agent  of  Benjamin  Godfrey,  $25,000,  and 
took  three  notes  of  that  date,  signed  like  the  one  in  suit,  each 
payable  three  months  after  that  date,  and  indorsed  by  the  de- 
fendant. 

On  or  about  the  14th  of  October,  1853,  the  plaintiff  loaned 
to  defendant,  as  such  agent,  the  further  sum  of  $14,000,  and 
took  therefor  three  notes,  each  at  three  months  from  that  date, 
signed  and  indorsed  like  those  taken  in  September. 

The  affidavits  on  which  the  order  of  arrest  was  made  tended 
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to  show  that,  at  the  time  of  these  loans,  the  plaintiff  kept  de- 
posits with  the  defendant — he  being  a  banker.  That  defend- 
ant applied  for  a  loan.  The  plaintiff  replied,  that  it  could  not 
loan  to  him  without  violating  its  charter,  unless  it  withdrew  the 
deposits  he  held.  He  answered  to  this,  that  he  -could  borrow 
money  for  Capt.  Godfrey,  of  Illinois,  a  contractor,  for  the  com- 
pletion of  a  part  of  the  Alton  and  Sangamon  railroad. 

That  the  two  loans  were  made  on  the  representation  by  the 
defendant,  that  he  was  agent  of  and  authorized  to  borrow  the 
money  for  Capt.  Godfrey,  in  which  representations  the  plaintiff 
confided.  That  the  defendant  represented  that  the  paper  of 
said  Godfrey  was  good.  There  was  no  averment  that  any  re- 
liance was  placed  on  this  representation.  The  affidavits  also 
tended  to  show  that  Capt.  Godfrey  did  not  sign  the  notes,  nor 
know  of  or  authorize  the  loans ;  and  that  he  was  not  a  member 
of  any  such  firm,  and  that  the  money  was  not  applied  to  his 
use. 

The  whole  affidavits  disclosed  that  the  defendant  had  con- 
tracted with  Godfrey,  prior  to  the  loans  made  by  the  plaintiff, 
to  furnish  money  sufficient  to  complete  the  road,  and  Godfrey 
had  transferred  his  property  to  defendant,  at  the  time  of  the  con- 
tract, to  secure  him  the  repayment  of  such  moneys  as  he  should 
advance,  or  become  liable  for,  on  Godfrey's  account,  and  that 
Godfrey  had  fully  authorized  the  defendant  to  borrow  for  him. 

Two  witnesses  swore  positively  that  Godfrey  authorized  one 
Smith  to  sign  notes  with  the  name  signed  to  those  discounted 
by  the  plaintiff,  and  for  the  purposes  for  which  those  were 
signed,  and  that  Godfrey  and  Smith  formed  a  nominal  partner- 
ship in  order  that  notes  might  be  signed  with  a  partnership 
name. 

Many  of  the  material  allegations  of  the  original  affidavits 
were  contradicted  by  those  on  which  the  motion  to  vacate  was 
made. 

It  appeared,  free  from  doubt,  that  the  defendant  failed  before 
either  of  the  five  notes  matured.  After  such  failure,  and  with 
knowledge  of  it,  and  with  express  notice  that  Godfrey  was  good 
for  nothing,  the  plaintiff  settled  with  the  defendant  the  deposit 
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account,  and  gave  up  the  six  notes  discounted  in  September 
and  October,  and  took  the  note  in  suit,  with  a  deposit  of  stock 
in  pledge,  as  collateral  security,  which  stock,  at  the  time,  was 
undoubtedly  supposed  by  all  the  parties  to  be  ample  security. 

E.  W.  STOUGHTON,  for  defendant. 

JAS.  T.  BRADY  &  LIBBEUS  CHAPMAN,  for  plaintiff. 

By  the  court — BOSWORTH,  Justice.  Whether  the  order  ap- 
pealed from  should  be  affirmed,  depends  upon  the  question, 
whether  the  defendant  was  guilty  of  a  fraud  in  contracting  the 
debt,  or  incurring  the  obligation  for  which  this  action  is  brought. 
The  order  was  made  and  is  attempted  to  be  sustained  on  the 
ground  that  the  affidavits  and  other  papers  show  that  he  was 
guilty  of  such  a  fraud. 

The  defendant  is  sued  as  indorser  and  guarantor  of  a  note  for 
$38.596,  dated  December  1,  1853,  signed  "Benj.  Godfrey  & 
Co.,"  payable  January  1,  1856,  with  interest.  He  is  not  sued 
to  recover  of  him  a  debt  owing  by  himself  as  principal:  but 
the  action  is  brought  upon  an  obligation  incurred  by  him  to  pay 
the  debt  of  a  third  person.  He  was  professing  to  act  as  agent 
of  Godfrey  at  the  time  he  made  the  contract,  or  incurred  the 
obligation  on  which  this  action  is  brought. 

This  note  was  accepted  as  a  substitute  for  six  others  held  by 
the  plaintiff,  purporting  to  have  been  signed  by  the  same  par- 
ties, as  makers,  and  which  were  also  indorsed  by  the  defendant. 
They  were  received  by  the  plaintiff  from  the  defendant,  to  se- 
cure the  payment  of  money  advanced  by  them  to  the  defendant 
as  the  agent  of  Godfrey.  It  is  insisted,  that  Dwight,  in  order 
to  induce  the  plaintiff  to  make  such  advance,  and  accept  the 
eight  notes,  represented, 

1.  That  he  was  the  agent  of,  and  had  authority  to  borrow 
the  money  for  Godfrey. 

2.  That  the  paper  of  said  Godfrey  was  good. 

The  fraud,  taking  the  most  favorable  view  for  the  plaintiff, 
of  the  case  made  by  the  affidavits  and  other  papers,  consists  in 
this :— - 
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First.  Although  it  may  be  true,  that  Dwight  was  the  agent 
of,  and  had  authority  to  borrow  the  money  for  Godfrey,  yet  he 
had  no  authority  to  issue  notes  for  the  payment  of  such  loan, 
signed  "  Benj.  Godfrey  &  Co. ;"  that  Godfrey  never  authorized 
such  a  copartnership  name  to  be  used  for  such  a  purpose,  or  to 
be  used  by  Dwight  for  any  purpose. 

Second.  That  the  paper  of  said  Godfrey  was  not  good,  and 
that  Dwight  knew  it  at  the  time  he  made  the  representations. 

Third.  That  Dwight  was,  in  fact,  greatly  embarrassed  at  the 
time,  and  had  conveyances  of,  or  mortgages  upon,  all  the  prop- 
erty of  Godfrey,  to  secure  the  payment  of  moneys  advanced  to 
and  liabilities  incurred  for  Godfrey  by  Dwight,  to  an  amount 
largely  exceeding  the  whole  value  of  the  entire  property,  and 
he  did  not  disclose  these  facts. 

In  the  affidavit  of  the  plaintiff's  president,  on  which  the  order 
was  founded,  there  is  no  allegation  that  the  plaintiff  was  influ- 
enced by  the  representation  that  the  paper  of  said  Godfrey  was 
good.  He  states,  that  when  the  loans  were  made,  and  the  six 
notes  received,  he  believed  they  were,  in  fact,  the  genuine  notes 
of  said  Godfrey.  That  the  note  in  suit  was  received  in  the  full 
belief  that  it  was  the  genuine  note  of  said  Godfrey.  That 
said  loan  of  $25,000  would  not  have  been  made  by  said  bank, 
"if  there  had  been  the  slightest  suspicion  on  the  part  of  any  of 
its  directors  that  said  loan  was  not,  in  fact,  a  loan  to  said  God- 
frey, upon  his  lonaf.de  promissory  note." 

He  admits,  in  his  supplemental  affidavit,  that  Dwight  told 
him,  at  the  time  of  the  substitution  of  the  note  in  suit,  for  the 
notes  previously  given,  that  Godfrey  was  good  for  nothing. 
Dwio-ht  himself  had  then  failed.  The  note  in  suit  and  the  ob- 

J~5 

ligation  of  Dwight  for  its  payment  were  not,  therefore,  taken 
under  the  influence  of  any  belief  that  the  paper  of  Godfrey  was 
itself  good  for  anything,  or  that  Dwight's  condition  was  any 
better  than  subsequent  events  have  shown  it  to  have  been. 
Dwight  made  no  representations  on  either  occasion,  as  to  his 
own  condition,  or  ability  to  pay. 

Dwight  was  not  guilty  of  any  fraud  in  incurring  the  obliga- 
tion for  which  this  action  is  brought,  unless  it  be  true,  in  fact, 

VOL.  XIII.  24 
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that  the  signature  to  the  note  was  unauthori2ed  by  Godfrey* 
Dwight  and  Smith  expressly  swear  that  it  was  authorized  by 
him.  Quintard's  affidavit  of  the  20th  of  August,  1856,  tends 
slightly  to  corroborate  them.  We  are  not  at  liberty  to  say^ 
upon  the  papers  before  us,  that  Dwight  was  not  authorized  to 
borrow  the  money  for  Godfrey,  nor  that  it  was  not  applied  to 
his  use,  according  to  the  agreement  existing  between  himself 
and  Dwight. 

These  facts  present  this  question :  Is  a  defendant,  who  was 
guilty  of  a  fraud  in  incurring  an  obligation,  which  has  been 
surrendered  by  the  other  party  to  the  contract,  after  he  had 
discovered  the  fraud,  and  who  thereupon  took  a  new  obliga- 
tion, in  incurring  which  the  defendant  wras  guilty  of  no  fraud, 
liable  to  be  arrested  in  an  action  brought  on  the  latter  obliga- 
tion, by  reason  of  his  fraud  in  incurring  the  first. 

When  a  defendant  is  sued  in  an  action  arising  on  contract, 
to  recover  a  debt,  or  a  sum  which  he  has  obligated  himself  to 
pay,  the  Code  does  not  authorize  an  arrest  because  the  de- 
fendant was  guilty  of  a  fraud  in  incurring  a  prior  and  different 
obligation  to  pay  the  same  money.  To  authorize  an  order  for 
his  arrest,  he  must  have  been  guilty  of  a  fraud,  in  incurring  the 
obligation  for  which  the  action  is  brought)  in  which  the  order  of 
arrest  is  made,  or  applied  for.  (Code,  §  179,  sub.  4.) 

The  fraud  practiced,  if  any,  was  discovered  in  Nov.,  1853. 
After  that  was  discovered,  the  obligations  incurred  at  the  time 
the  fraud  was  practiced  were  surrendered,  and  a  new  obligation 
taken,  with  full  knowledge  of  the  fraud,  which  new  obligation 
did  not,  by  its  terms,  mature  until  more  than  two  years  there- 
after. On  general  principles,  all  rights  and  remedies  conse- 
quent upon  the  original  transaction  should  be  deemed  to  have 
been  voluntarily  relinquished  for  the  substituted  contract,  and 
the  advantages  expected  to  result  from  it. 

The  contract,  or  obligation  on  which  this  action  is  brought, 
was  made  or  incurred,  without  any  fraud  being  practiced  to 
procure  it.  It  was  accepted  as  a  settlement  of  the  transaction, 
in  respect  to  which  the  alleged  fraud  wras  practiced,  and  with 
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full  knowledge  of  It.  I  think  this  ground  sufficient  to  require  a 
reversal  of  the  order  appealed  from. 

It  is  certainly  doubtful,  whether  the  plaintiff  was  influenced, 
in  making  the  loan,  in  the  slightest  degree,  by  any  belief  in 
the  pecuniary  ability  of  Godfrey.  The  relations  existing  at  the 
time  between  the  plaintiff  and  Dwight,  and  the  confidence  they 
evidently  reposed  in  his  responsibility  and  integrity,  strongly 
indicate  that  they  would  have  loaned  to  him,  had  not  their 
charter  prohibited  it.  And  that  they  made  the  loan  on  the 
faith  that  Godfrey  was  the  principal  in  the  transaction,  and  be- 
cause they  were  entirely  satisfied  with  the  responsibility  of 
Dwight  and  the  sufficiency  of  the  collateral  securities  pledged 
for  the  repayment  of  th-e  loan.  We  may  fairly  conclude  that 
Dwight,  at  the  time,  believed  that  he  would  succeed  in  raising 
money  enough  to  complete  the  road.,  and  that  the  enterprise 
would  result  in  securing  to  him  a  large  fortune. 

The  case,  therefore,  is  not  free  from  doubt,  as  to  the  exist^ 
ence  of  any  actual  fraudulent  intent,  in  procuring  the  loan. 
But,  however  that  may  be,  as  that  transaction  was  settled  by 
the  parties  to  it,  with  knowledge  of  all  the  fraud  which  is 
proved  to  have  been  practiced,  and  the  obligation  on  which 
this  action  is  brought  was  given  on  that  settlement,  and  as  the 
defendant  was  guilty  of  no  fraud  in  incurring  the  latter  obliga- 
tion, the  order  appealed  from  should  be  reversed.  But  as  a 
condition  to  the  entry  of  this  order,  the  defendant  must  stipu- 
late not  to  bring  any  action  by  reason  of  his  arrest  under  said 
order* 
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and  JOHN  S.  VAN  DEMARK,  executor  of,  &c.,  of  HENRY  VAIT 
DEMARK,  deceased. 

tVhere  a  plaintiff  brings  his  action  against  the  defendant  for  contribution  >  a» 
co-surety  with  the  plaintiff  and  others,  in  the  execution  of  a  note,  the  com 
plaint,  after  stating  the  giving  of  the  note  by  the  principal  debtor,  its  execu- 
tion by  the  plaintiff  and  defendant,  and  the  other  co-sureties,  and  the  payment 
of  the  note  by  the  plaintiff,  has  stated  facts  entitling  the  plaintiff  to  contribu- 
tion from  his  co-sureties. 

The  plaintiff  is  not  bound  to  aver  what  proportion  or  part  the  defendant  is  to  pay; 
the  law  settles  that.  Nor  is  he  bound  to  state  whether  anything  has  been  re- 
paid to  him,  that  is  matter  of  defence. 

Wayne  Special  Term,  Oct.,  1856, 

MOTION  by  defendants,  that  complaint  be  mad«  more  definite 
and  certain,  &c. 

The  action  is  brought  to  recover  money  alleged  to  have  been 
paid  by  the  plaintiff  as  surety  for  James  Van  Demark  upon 
two  notes,  given  by  the  latter  to  Luther  James,  and  signed  by 
the  plaintiff  together  with  Henry  Van  Demark,  the  testator, 
and  Charles  Van  Demark,  as  co-sureties  for  the  said  James 
Van  Demark;  both  notes  bearing  date  March  20,  1847 — one 
for  $208.94,  payable  two  years  from  date,  with,  interest  annu- 
ally, and  the  other  for  $210,  payable  one  year  from  date,  with 
interest. 

The  plaintiff  alleges  he  has  paid  both  notes,  with  interest, 
and  the  action  is  brought  to  compel  contribution  from  the  estate 
of  the  testator,  Henry  Van  Demark. 

The  complaint,  after  setting  forth  the  above  facts,  together 
with  the  death  of  Henry  Van  Demark,  and  the  granting  of  let- 
ters testamentary  to  the  defendants,  alleges  that  "  none  of 
which  money  has  been  repaid  to  this  plaintiff  by  the  said* 
Henry  Van  Demark,  or  by  these  defendants,  nor  has  the  whole 
thereof,  or  of  the  whole  of  the  portion  of  the  same  which  this 
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plaintiff  is  entitled  to  collect  of  his  co-sureties,  been  repaid  to 
this  plaintiff  by  any  person,  but  part  thereof  is  still  due  and 
payable  to  him  from  the  defendants ;"  and  concludes  with  a 
-demand  of  judgment  for  $300,  with  interest  from  date. 

The  notice  of  motion  asks  that  the  complaint  be  made  more 
definite  and  certain,  by  stating  what  part  of  the  money  paid  by 
the  plaintiff  has  been  paid  to  him,  and  what  part  thereof  is  still 
due  and  payable  to  him  from  the  defendants. 

Before  notice  of  this  motion  was  served,  the  plaintiff's  attor- 
ney served  a  notice  upon  the  defendants'  attorney,  that,  if  no 
answer  was  put  in,  he  would  take  judgment  for  only  $80.75, 
and  interest  from  date  of  notice. 

WM.  BURTON,  for  defendants. 
CHARLES  J.  FOLGER,  for  plaintiff. 

WELLES,  Justice-  There  is  no  ground  for  this  motion.  The 
plaintiff  alleges,  in  his  complaint,  that  he  has  paid  both  the 
notes,  and  claims  contribution  from  the  estate  of  one  of  his  co- 
sureties. After  stating  the  giving  of  the  notes  by  the  principal 
-debtor,  their  execution  by  the  plaintiff,  the  testator  and  Charles 
Van  Demark,  as  co-sureties,  &c.,  and  the  payment  of  them  by 
the  plaintiff,  he  had  stated  facts  entitling  him  to  contribution 
from  his  .co-sureties.  The  law  settles  the  rest,  and  decides 
that  he  is  entitled  to  recover  of  the  defendants  as  the  repre- 
sentatives of  one  of  his  co-sureties,  one-third  of  what  he  had 
paid  upon  the  notes,  with  interest. 

It  was  unnecessary  for  the  plaintiff  to  have  gone  further  in 
his  statement  of  facts.  All  else  was  matter  of  defence.  He 
•was  not  bound  to  say  whether  anything  had  been  repaid  to  him, 
nor  has  he  done  so.  He  says,  none  of  the  money  has  been  paid 
him  by  the  testator  or  the  defendants.  He  also  denies  that  the 
whole,  or  the  portion  thereof  which  he  is  entitled  to  collect  of 
his  co- sureties,  has  been  paid  to  him  by  any  person,  and  says 
that  part  thereof  is  still  due  and  payable  from  the  defendants. 

The  defendants,  in  their  notice  of  motion,  and  on  the  argu- 
ment, ask  what  part  has  been  paid  him,  and  what  part  is  due 
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from  the  defendants,  and  desire  the  answer  to  these  questions 
to  appear  in  the  complaint.  The  defendants  have  no  interest 
in  the  question,  whether  Charles  Van  Demark  has  contributed 
to  the  plaintiff  his  share  of  the  money  paid  by  the  latter  to  dis- 
charge the  notes.  It  is  enough,  for  this  case,  that  the  share 
due  from  the  estate  of  the  testator  is  no-t  paid. 

The  complaint  states,  that  neither  the  testator  nor  the  de- 
fendants have  repaid  him  anything.  It  nowhere  admits  that 
their  share,  or  any  part  of  it,  has  been  paid  by  any  one.  If 
anything  has  been  paid  on  that  account  by  any  one  other  than 
the  testator,  or  the  defendants,  it  is,  as  before  remarked,  mat- 
ter of  defence,  and  need  not  be  stated  in  the  complaint. 

For  these  reasons,  the  motion  is  denied,  with  $7  costs. 
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A  justice  of  the  supreme  court,  like  any  other  officer,  when  acting  out  of  court* 
is  an  officer  of  limited  jurisdiction. 

Any  judge,  anywhere,  may  make  an  order  out  of  court,  and  without  notice, 
staying  the.  proceedings  in  an  action,  to  enable  a  party  to  apply  for  some 
ulterior  relief,  provided  the  time  shall  not  exceed  twenty  days.  But  if  the 
stay  goes  beyond  that  limit,  the  order  is  void.  The  judge  has  transcended 
])  i  s  jurisdiction. 

Where  a  stay  is  desired  to  he  longer  than  twenty  days,  the  application  must  be 
upon  notice.  And  such  application  being  a  motion,  must  be  made  within  the 
district  where  the  action  is  triable,  or  an  adjoining  county.  If  made  any- 
where else,  the  proceeding  is  cor  am  nonjudice. 

It  seems  to  be  unfortunate,  that  the  commissioners  who  devised  the  present  sys- 
tem of  practice,  should  have  thought  it  expedient,  in  so  many  instances,  and 
evidently  at  considerable  pains,  to  have  substituted  new  terms,  and  forms  of 
expression,  to  indicate  the  same  thing  which  existed  under  th«  former 
system. 

For  instance,  the  word  "venue"  was  well  adapted  to  designate  the  county 
where  the  action  was  to  be  tried.  No  other  single  word  can  be  made  to  ex- 
press the  same  thing.  In  its  stead  there  are,.  "  the  place  of  trial"  "  ih& 
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proper  county,"  "  the  county  where  the  action  must  be  tried,"  "  the  county 
in  which  the  plaintiff  desires  the  trial  to  be  had"  and  "  the  district  and 
county  in  which  the  action  is  triable."  This,  if  considered  a  simplification, 
will  scarcely  be  called  an  abridgment. 

An  action  is  triable  only  in  the  county  of  the  venue.  It  may  be  the  county  se- 
lected by  the  plaintiff  when  preparing  his  complaint,  or  the  county  to  which 
the  venue  has  subsequently  been  removed  by  order  of  the  court. 

Motions  in  the  action  can  only  be  made  when  notice  is  required,  within  the  dis- 
trict which  embraces  the  county  where  the  venue  is  at  the  time  of  making  the 
motion,  or  a  county  adjoining  that  of  the  venue.  When  the  object  of  the  mo- 
tion is  a  change  of  venue,  it  must  of  necessity  be  made  in  the  district  where 
the  county  designated  in  the  complaint  as  the  place  of  trial,  is  found,  or  an 
adjoining  county.  No  court  sitting  elsewhere  has  jurisdiction  of  the  sub- 
ject. (It  will  be  seen  that,  on  this  point,  this  decision  agrees  with  that  of 
Judge  MARVIN  in  this  same  case — ante  page  163.) 

Jllbany  Special  Term,  JVbv.,  1856. 

MOTION  to  set  aside  proceedings  for  irregularity,  &c. 

The  action  was  brought  upon  a  promissory  note.  The  place 
of  trial  specified  in  the  complaint  is  the  county  of  Genesee.  The 
defendant  resided  in  Rensselaer.  At  a  special  term,  held  in 
Albany  in  May,  1856,  a  motion  was  made,  on  behalf  of  the 
defendant,  to  change  the  place  of  trial  from  Genesee  to  Rens- 
selaer. The  motion  was  opposed,  upon  the  ground  that  the 
court  in  Albany  had  no  authority  to  entertain  the  application. 
The  objection  was  overruled,  and  an  order  was  made  changing 
the  place  of  trial  to  the  county  of  Rensselaer. 

The  plaintiff  appealed  from  the  order,  by  serving  notice  of 
appeal  on  the  defendant's  attorney,  and  also  on  the  clerk  of 
Genesee.  The  defendant's  attorney  noticed  the  cause  for  trial 
at  a  circuit  court  to  be  held  in  Rensselaer  on  the  first  Monday 
of  June.  On  the  9th  of  June  an  order  was  made  by  one  of  the 
justices  of  this  court  at  Buffalo,  upon  notice  to  the  defendant's 
attorney,  staying  all  proceedings  on  the  part  of  the  defendant, 
until  the  appeal  from  the  order  changing  the  place  of  trial 
should  be  heard  at  a  general  term. 

This  order  was  made  at  chambers,  and  was  never  entered 
with  the  clerk  of  any  county.  The  plaintiff  noticed  the  appeal 
for  hearing  at  a  general  term  to  be  held  at  Rochester  in  Sep- 
tember, but  the  court  declined  to  hear  it.  The  defendant's 
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attorney  again  noticed  the  cause  for  trial  at  a  circuit, to  be  held 
in  Rensselaer  on  the  first  Monday  of  October;  and,  on  the  7th 
of  October  the  complaint  was  dismissed,  and  judgment  entered 
with  the  clerk  of  Rensselaer. 

The  plaintiff's  attorney  then  gave  notice  of  a  motion  to  be 
made  at  a  special  term  to  be  held  in  Wyoming  on  the  27th  of 
October,  to  set  aside  the  order  changing  the  place  of  trial,  and 
all  subsequent  proceedings  for  irregularity.  The  motion  was 
argued  before  Mr.  Justice  MARVIN,  who,  after  consideration, 
dismissed  the  motion  without  costs,  and  without  prejudice  to 
any  other  or  further  motion  or  proceeding  which  the  plaintiff 
might  be  advised  to  make  or  to  take. 

Upon  affidavits  showing  these  facts,  the  plaintiff  again  moved, 
in  Albany,  to  vacate  the  order  changing  the  venue,  and  also 
the  judgment  taken  at  the  October  circuit  in  Rensselaer. 

JOHN  K.  PORTER,  for  plaintiff. 
JEREMIAH  ROME YN,  for  defendant. 

HARRIS,  Justice.  The  validity  of  the  order  of  Mr.  Justice 
GREENE,  staying  the  defendant's  proceedings  until  the  appeal 
from  the  order  changing  the  venue  in  the  action  should  be  heard, 
must  depend  upon  the  question  whether  the  latter  order  was 
effectual  to  transfer  the  action  from  Genesee  to  Rensselaer. 

A  judge  of  the  supreme  court}  like  any  other  officer,  when 
acting  out  of  court,  is  an  officer  of  limited  jurisdiction.  He 
may  do  just  what  the  legislature  has  authorized  him  to  do,  and 
whatever  he  does  more  than  this,  is  done  without  jurisdiction. 
Any  judge,  anywhere,  may  make  an  order,  out  of  court,  and 
without  notice,  staying  the  proceedings  in  an  action  to  enable 
a  party  to  apply  for  some  ulterior  relief,  provided  the  time  shall 
not  exceed  twenty  days.  But  if  the  stay  go  beyond  that  limit, 
the  order  is  void.  The  judge  has  transcended  his  jurisdiction. 

Where  the  stay  of  proceedings  is  longer  than  twenty  days, 
the  party  whose  proceedings  are  to  be  stayed  is  entitled  to  be 
heard.  Notice  of  the  application  must  be  given.  But  then 
the  application  must  be  made  within  the  district  where  the  ac- 
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tion  is  triable,  or  an  adjoining  county.  If  made  anywhere  else, 
the  proceeding  is  coram  nonjudice.  It  is  true,  that  the  supreme 
court  is  a  unity  at  least  in  theory.  It  is  also  true,  that  it  is  a 
court  of  general  jurisdiction.  But  by  that  we  are  not  to  under- 
stand that  it  is  a  court  of  unlimited  jurisdiction.  The  legisla- 
ture have  the  same  power  to  regulate  the  mode  in  which  it 
shall  exercise  its  jurisdiction  as  though  it  were  a  court  of  limited 
jurisdiction.  When,  therefore,  the  legislature  declare  where, 
and  under  what  circumstances,  that  class  of  proceedings  de- 
nominated motions  shall  be  had,  neither  the  court  nor  its  judges 
have  the  power  to  entertain  such  proceedings  elsewhere,  or 
under  other  circumstances.  If  they  do,  they  act  without  au- 
thority, and  their  act  is  void. 

In  this  case,  Mr.  Justice  GREENE  entertained,  in  the  8th 
judicial  district,  an  application,  upon  notice,  for  an  order.  That 
application  was  a  motion.  It  could  only  be  made  within  the 
district  in  which  the  action  was  triable,  or  an  adjoining  county. 
If  the  venue  was  still  in  Genesee,  then,  as  that  county  is  within 
the  same  district,  the  judge  had  jurisdiction  of  the  proceeding, 
and  his  order  staying  proceedings  was  valid  and  operative. 
But  if  the  order  of  the  19th  of  May  had  the  effect  to  transfer 
the  action  from  Genesee  to  Rensselaer,  then,  as  the  action  was 
no  longer  triable  in  the  eighth  district,  the  motion  could  not  be 
made  there,  and  the  order  staying  proceedings  might  be  dis- 
regarded. It  was  unauthorized.  Thus  we  are  brought  to  the 
consideration  of  the  question,  whether  the  venue  in  this  action 
has,  in  fact,  been  changed. 

I  have  always  deemed  it  unfortunate  that  the  commissioners 
who  devised  our  present  system  of  practice  should  have  thought 
it  expedient,  in  so  many  instances,  to  have  substituted  new  terms 
and  forms  of  expression  to  indicate  the  same  thing  which  ex- 
isted under  the  former  system.  The  word  "  venue -*'  was  well 
adapted  to  designate  the  county  where  the  action  was  to  be 
tried.  Its  meaning  was  well  understood.  No  other  single 
word  can  be  made  to  express  the  same  thing.  I  never  could 
understand  wThy  it  should  have  been  so  carefully  excluded  from 
the  diction  of  the  Code.  It  has  not  been  done  without  con- 
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siderable  pains,  as  is  evident  from  the  various  phrases  to  which 
the  codifiers  have  found  themselves  compelled  to  resort  for  $ie 
want  of  any  other  single  word  to  express  the  same  thing. 
Sometimes  it  is  called  "  the  place  of  trial,"  sometimes  "  the 
proper  county ;"  again,  "  the  county  where  the  action  must  be 
tried;"  and  yet  again,  "the  county  in  which  the  plaintiff  de- 
sires the  trial  to  be  had."  In  the  401st  section  of  the  Code, 
we  find  the  terms  "  district  and  county  in  which  the  action  is 
triable  "  used.  It  is  declared  that  motions  must  be  made  within 
the  district  in  which  the  action  is  triable,  or  else  in  a  county 
adjoining  the  county  in  which  the  action  is  triable,  and  that 
when  the  action  is  triable  in  New-York,  the  motion  must  be 
made  there ;  and  again,  that  an  order,  out  of  court,  may  be 
made  by  the  county  judge  of  the  county  where  the  action  is 
triable. 

I  had  occasion  to  examine  these  provisions  in  Chubbuck  agt. 
Morrison,  (6  How.  367,)  and  then  came  to  the  conclusion  that 
all  these  expressions  meant  the  venue  in  the  action.  I  am  still 
of  that  opinion.  Others,  however,  seem  to  have  thought  that 
these  expressions  are  entitled  to  a  broader  construction,  and 
that,  by  the  county  in  which  the  action  is  triable,  is  to  be  un- 
derstood, any  county  in  which  the  venue  might  have  been  laid, 
which  of  course  embraces  every  county  in  the  state;  for,  in 
that  sense,  every  action  is  triable  in  any  county ;  or,  if  the  ex- 
pression is  to  have  a  more  restricted  meaning,  then,  that  it 
should  be  construed  to  embrace  every  county  in  which,  accord- 
ing to  the  provisions  of  the  123d,  124th  and  125th  sections  of 
the  Code,  the  venue  might  properly  have  been  laid  by  the 
plaintiff. 

It  is  this  latter  construction  for  which  the  defendant  con- 
tends in  this  case.  The  plaintiff  resides  in  the  county  of 
Genesee.  The  defendant  in  the  county  of  Rensselaer.  Ac- 
cording to  the  125th  section  of  the  Code,  the  plaintiff,  when 
designating  the  venue,  might  choose  between  those  counties. 
Either  was  eligible  as  the  place  of  trial ;  or,  as  it  is  said,  the 
action  is  triable  in  either  county.  If  this  were  so,  it  would  fol- 
low that,  though  the  venue  is,  in  fact,  in  Genesee,  and,  unless 
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it  is  changed  by  the  order  of  the  court,  the  trial  must  be  had  in 
that  county,  yet,  that  any  motion  in  the  action  may  be  made  in 
the  third  judicial  district,  or  any  county  adjoining  the  county 
of  Rensseiaer,  or  in  the  eighth  judicial  district,  or  any  county 
adjoining  the  county  of  Genesee,  at  the  option  of  the  moving 
party. 

The  history  of  this  action  furnishes  an  illustration  of  the  con- 
fusion which  would  result  from  such  a  construction  of  the  pro- 
visions of  the  section  of  the  Code  under  consideration.  Such 
a  state  of  things  would  be  absolutely  intolerable.  I  am  per- 
suaded that  nothing  like  this  was  ever  contemplated  by  the 
framers  of  the  Code. 

As  I  understand  the  provisions  of  the  Code  in  relation  to  the 
venue  of  actions,  the  123d  section  declares  what  shall  be  re- 
garded, in  the  first  instance,  as  the  proper  county  for  the  trial 
of  the  class  of  actions  there  specified.  The  124th  declares, 
in  respect  to  another  class  of  actions,  what  shall  be  regarded 
as  the  proper  place  of  trial  in  such  actions,  and  the  125th  sec- 
tion declares  what  shall  be  regarded  as  the  proper  county  for 
the  trial  of  all  other  actions.  By  the  126th  section  it  is  pro- 
vided that,  notwithstanding  the  provisions  of  the  preceding  sec- 
tions, the  plaintiff  may,  at  his  peril,  locate  his  venue  in  any 
other  county  in  the  state.  The  defendant  may  insist  upon  hav- 
ing it  changed  to  the  proper  county ;  but  if  he  do  not,  the  ac- 
tion is  to  be  tried  in  the  place  selected  by  the  plaintiff.  The 
action  is  triable  only  in  the  county  of  the  venue.  It  may  be 
the  county  selected  by  the  plaintiff  when  preparing  his  com- 
plaint, or  the  county  to  which  the  venue  has  subsequently  been 
removed  by  order  of  the  court.  Motions  in  the  action  can  only 
be  made,  when  notice  is  required,  within  the  district  which  em- 
braces the  county  where  the  venue  is  at  the  time  of  making  the 
motion,  or  a  county  adjoining  that  of  the  venue.  When  the 
object  of  the  motion  is  a  change  of  venue,  it  must  of  necessity 
be  made  in  the  district  where  the  county  designated  in  the 
complaint  as  the  place  of  trial,  is  found,  or  an  adjoining  county. 
No  court  sitting  elsewhere  has  jurisdiction  of  the  subject.  The 
order  in  question  was,  therefore,  void  for  want  of  jurisdiction. 
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It  may  seem  indelicate  that,  sitting  as  I  do,  in  special  term, 
I  should  assume  to  review  the  decision  of  my  brother,  made  at 
a  like  term,  and  to  vacate  the  order  he  has  made  as  erroneous. 
Under  ordinary  circumstances,  it  would  not  become  me  to  do 
so.  But  in  this  case,  what  else  can  Idol  The  court  at  a 
general  term,  in  the  seventh  district,  sitting  in  a  county  adjoin- 
ing Genesee,  and  Mr.  Justice  MARVIN,  when  holding  a  special 
term  in  the  eighth  district,  have,  with  commendable  forbearance 
and  comity,  declined  to  interfere  with  what  has  been  done  in 
the  third  district. 

The  defendant  insists  that  the  order  changing  the  place  of 
trial  is  not  appealable,  and,  if  it  is,  that  no  valid  appeal  has 
been  taken.  Under  these  circumstances,  convinced  as  I  am 
that  the  order  was  inconsiderately  made,  and  is  in  fact  void,  I 
have  no  alternative  but  to  grant  the  motion  to  set  it  aside. 
The  defendant  will  thus,  if  he  still  has  confidence  in  the  regu- 
larity of  his  proceedings,  be  enabled  to  have  the  question  more 
deliberately  reviewed  upon  appeal. 

An  order  must  be  entered  vacating  the  order  of  the  19th  of 
May,  changing  the  place  of  trial  from  Genesee  to  Rensselaer, 
and  all  subsequent  proceedings  in  the  action. 

Under  the  peculiar  circumstances  to  which  I  have  already 
adverted,  I  think  I  ought  not  to  impose  upon  the  defendant  the 
costs  of  the  motion. 


SUPREME  COURT. 

SAMPSON  M*CANN  agt.  WILLIAM  THOMPSON. 

Under  the  last  clause  of  §  211  of  the  Code,  which  is  seemingly  inconsistent  with 
the  first  part  of  the  section,  the  plaintiff  is  entitled,  unequivocally,  to  a  de- 
livery of  the  property  at  the  expiration  of  three  Jays,  after  the  hiking  and  ser- 
vvice  of  notice  to  the  defendant,  unless  the  defendant  has,  within  said  three 
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days,  either  excepted  to  the  plaintiff's  sureties,  or  required  the  return  of  the 
property  by  giving  the  requisite  undertaking. 

That  is,  if  the  defendant  has  not  excepted  to  the  sureties  of  the  plaintiff,  and  re- 
quires a  return  of  the  property,  he  hlust  claim  it  within  the  three  days,  or  his 
tight  to  a  return  under  that  provision  is  gone. 

New-York  Special  Term,  Feb.,  1857. 

APPLICATION  for  an  order  that  the  sheriff  deliver  property  to 
the  plaintiff. 

BENEDICT  &  BOARDMAN,  for  plaintiff". 
' ,  for  defendant. 

CLERKE,  Justice.  The  concluding  sentence  of  §  211  of  the 
Code,  under  the  chapter  relating  to  the  claim  and  delivery  of 
personal  property,  declares  that  if  a  return  of  the  property  be 
not  required  by  the  defendant  within  three  days  after  the  taking 
and  service  of  the  notice  to  the  defendant,  prescribed  by  §  209, 
it  shall  be  delivered  to  the  plaintiff,  except  as  provided  by 
§  216,  with  which  we  have  nothing  to  do  on  this  occasion. 
The  only  direction  calculated  to  make  the  absolute  right  of  the 
plaintiff  to  the  delivery  doubtful,  at  any  time  on  or  after  the 
expiration  of  the  three  days,  is  found  in  the  first  sentence  of 
this  same  section,  (211,)  which  says,  "at  any  time  before  the 
delivery  of  the  property  to  the  plaintiff',  the  defendant  may,  if  he 
do  not  except  to  the  sureties  of  the  plaintiff,  require  the  return 
thereof,  &c. 

It  is  contended  that  this  entitles  the  defendant  to  the  return 
of  the  property  at  any  time  before  the  actual  delivery  of  it  to 
the  plaintiff;  although  it  is  not  disputed  that  immediately  on 
the  expiration  of  the  three  days,  if  the  return  has  not  been  re- 
quired within  that  time  by  the  defendant,  the  plaintiff  is  en- 
titled to  it;  and  the  sheriff  is  absolutely  commanded  to  deliver 
it  to  him.  But  if  he  allows  a  moment  after  the  expiration  of 
the  time  to  elapse,  and  the  defendant,  within  that  moment, 
claims  the  return,  he,  and  not  the  plaintiff,  is  entitled  to  the 
delivery,  although  he  failed  to  claim  it  within  the  three  days. 
I  cannot  conceive  that  such  was  the  intention  of  the  legislature. 
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The  first  and  last  sentences  of  the  section  are,  at  the  most,  con- 
tradictory ;  and,  if  so,  the  last  must  prevail.  It  is  imperative  ; 
it  commands  the  sheriff,  unequivocally,  to  deliver  it  to  the 
plaintiff  at  the  expiration  of  the  three  days,  if  the  defendant 
has  not,  in  the  meantime,  claimed  it  ;  his  right  to  it  is  fixed  and 
absolute,  and  the  mere  omission  to  claim  it,  at  the  precise  instant 
of  the  expiration  of  the  time,  cannot  deprive  him  of  this  right, 
By  a  slight  change  of  language,  the  first  part  of  the  section,  al- 
though apparently  inconsistent  with  the  last,  may  be  reconciled 
with  it.  It  may  be  taken  to  mean,  and  I  have  little  doubt  was 
intended  to  mean,  that  at  any  time  before  the  plaintiff  is  entitled 
to  the  delivery,  &c.,  that  is,  at  any  time  within  the  three  days, 
the  defendant  may  require  the  return  thereof,  &c» 

The  plaintiff,  I  think,  is  entitled  to  his  order  on  the  sheriff* 


SUPREME   COURT. 

LORENZO  WEBBER  and  others  agt.  STEPHEN  HOBBIE» 

The  power  to  entertain,  continue  and  conduct  supplementary  proceedings,  undei1 
§  298,  &c.»  of  the  Code,  is  a  mere  statute  authority — conferred  not  upon  the 
supreme  court,  but  upon  the  judges  as  separate  judicial  officers,  and  must  be 
strictly  pursued. 

After  the  proceedings  have  been  duly  instituted,  the  jurisdiction  of  the  judge 
must  remain  until  the  examination  of  the  debtor  is  completed,  and  all  orders 
made  by  the  judge  in  respect  to  the  property  of  the  judgment-debtor  or  other- 
wise, arej&//y  executed. 

The  receiver,  too,  is  subject  to  the  order  of  the  judge,  And  the  judge  has  con* 
trol  over  the  assets  in  the  hands  of  the  receiver,  so  as  to  charge  them  with 
the  costs  of  the  proceedings  under  §  301,  although  no  order  for  costs  may  have 
been  made  at  the  time  of  the  appointment  of  the  receiver 

Jit  Chambers,  Feb.,  1857. 

SUPPLEMENTARY  proceedings  on  the  return  of  execution  un* 
satisfied. 
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A  receiver  having  been  appointed  after  examination  of  the 
debtor  before  a  referee,  application  is  now  made  for  an  allow- 
ance of  costs,  under  §  801  of  the  Code. 

J.  P.  BABBIT,  for  plaintiffs. 
D.  J.  StJNDERLiN,  for  defendant* 

E«  DARWIN  SMITH,  Justice.  No  order  for  costs  having  been 
made  at  the  time  of  the  appointment  of  the  receiver,  it  is  now 
claimed  that  the  time  has  passed  for  the  making  of  such  allow- 
ance,  and  that  the  jurisdiction  of  the  judge  ends^  in  these  cases, 
with  the  appointment  of  the  receiver,  under  §  298. 

The  proceedings  supplementary  to  execution,  under  chapter 
2,  title  9,  of  the  Code,  were  designed  to  supersede  the  credit- 
or's bill  of  the  court  of  chancery  commonly  in  use  before  the 
Code.  So  far  as  the  judgment-debtor  alone  is  concerned,  it 
suffices  for  that  purpose. 

The  remedy  consists  in  a  summary  proceeding  before  one  of 
the  judges  of  this  court)  out  of  court,  or  a  county  judge.  Juris-> 
diction  is  conferred  upon  the  judge  to  make  the  order  for  the 
appearance  and  examination  of  the  judgment-debtor^  by  the 
presentation  to  such  judge  of  an  affidavit,  showing  the  due  re* 
turn  of  the  execution,  and  other  facts  prescribed  in  §  292.  The 
power  to  entertain,  continue  and  conduct  the  proceedings,  under 
this  part  of  the  Code,  is  a  mere  statute  authority — conferred, 
not  upon  the  supreme  court,  but  upon  the  judges  as  separate 
judicial  officers,  and  must  be  strictly  pursued.  The  judge  can 
exercise  no  power  not  expressly  given  by  the  statute,  or  clearly 
implied. 

The  object  of  the  legislature  in  prescribing  this  mode  of  pro- 
ceeding against  judgment-debtors  was  to  reach  their  choses  in 
action  anJ  equit^ole  interests,  which  could  not  be  reached  by 
execution.  The  several  provisions  of  the  chapter  relating  to 
these  proceedings  should  be  liberally  construed,  so  as  to  effec- 
tuate that  object.  The  judge,  on  the  appearance  before  him  of 
the  judgment-debtor,  in  pursuance  of  his  order,  may  take  his 
examination  himself,  or  refer  to  a  referee  to  take  such  examin- 
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ation :  he  may  appoint  a  receiver,  and  may  direct  the  transfer 
of  property,  and  may  punish  for  contempts. 

After  the  proceedings  have  been  duly  instituted,  the  jurisdic- 
tion must  remain  until  the  examination  of  the  debtor  is  com- 
pleted, and  all  orders  made  by  the  judge  in  respect  to  the  prop- 
erty of  the  judgment-debtor,  or  otherwise,  are  fully  executed. 
The  receiver,  too,  I  think,  must  be  subject  to  the  order  of  the 
judge.  He  may  be  required  to  account  for  the  property  which 
may  come  to  his  hands;  and  I  think  the  jurisdiction  of  the 
judge  must  necessarily  continue,  until  the  judgment-creditor  is 
paid,  or  all  the  funds  or  property  in  the  hands  of  the  receiver 
applied  on  the  judgment,  are  exhausted.  The  judge  may  order 
the  application  of  such  funds  upon  the  judgment,  and,  I  think, 
must  necessarily  have  control  over  the  assets  in  the  hands  of 
the  receiver,  so  as  to  charge  them  with  the  costs  of  the  pro- 
ceedings under  §  301. 

Until  the  judge  makes  the  final  order  for  the  application  or 
appropriation  of  the  funds  in  the  hands  of  the  receiver,  his  juris- 
diction remains  :  and  he  may  allow  to  the  judgment-debtor,  or 
to  any  party  examined  before  him,  or  a  referee,  whether  party 
or  witness,  witness-fees  and  disbursements,  and  a  fixed  sum  for 
costs  not  exceeding  $30. 

I  think  I  have  not  lost  jurisdiction  of  these  proceedings,  and 
do  therefore  allow  the  judgment-creditor,  besides  his  disburse- 
ments and  witness-fees  in  this  proceeding,  the  sum  of  twenty 
dollars  as  costs. 
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A  label  or  trade-mark  which,  from  its  general  resemblance  to  the  original,  is 
well  calculated  to  mislead  the  public,  by  inducing  the  belief  that  the  articles 
to  which  it  is  affixed  are,  in  reality,  prepared  or  manufactured  by  the  original 
owners,  and  which,  from  its  close  and  minute  imitation  of  the  original,  was 
evidently  framed  with  a  design  to  mislead  and  deceive,  may,  in  a  proper  case, 
be  restrained  in  its  use  by  injunction. 

A  variation  must  be  regarded  as  immaterial  which  it  requires  a  close  inspec- 
tion to  detect,  and  which  can  scarcely  be  said  to  diminish  the  effect  of  the 
fac-simile  which  the  simulated  label,  in  all  other  respects,  is  found  to  ex- 
hibit. 

A  "name  "may,  in  some  cases,  be  rightfully  used  and  protected  as  a  trade- 
mark, but  this  is  only  true  when  the  name  is  used  merely  as  indicating  the 
true  origin  or  ownership  of  the  article  offered  for  sale — never,  where  it  is 
used  to  designate  the  article  itself,  and  has  become,  by  adoption  and  use,  its 
proper  appellation, 

For  instance,  when  a  new  preparation  or  compound  is  offered  for  sale,  a  distinc- 
tive and  specific  name  must  necessarily  be  given  to  it.  This  name,  no  matter 
when  or  by  whom  imposed,  becomes  by  use  its  proper  appellation ;  and  all  who 
have  an  equal  right  to  manufacture  and  sell  the  article,  have  an  equal  right  to 
designate  and  sell  it  by  its  appropriate  name ,  provided  each  person  is  care- 
ful to  sell  the  article  as  prepared  and  manufactured  by  himself,  and  not  by 
another. 

An  exclusive  right  to  use,  on  a  label  or  other  trade-mark,  the  appropriate 
name  of  a  manufactured  article,  exists  only  in  those,  who  have  an  exclusive 
property  in  the  article  itself.  (See  3  Sand.  599.) 

If  a  plaintiff  comes  into  a  court  of  equity  to  claim  relief  against  the  fraud  of 
others,  he  must  be  free  himself  from  the  imputation.  If  the  sales  of  an  article 
made  by  the  plaintiff  are  effected,  or  sought  to  be,  by  misrepresentation  and 
falsehood,  he  cannot  be  listened  to  when  he  complains  that,  by  the  fraudulent 
rivalry  of  others,  his  own  fraudulent  profits  are  diminished.  An  exclusive 
privilege  for  deceiving  the  public,  is  not  one  that  a  court  of  equity  can  be  re- 
quired to  aid  or  sanction.  (This  decision  on  this  point,  follows  that  in  Part- 
ridge agt.  Menck,  1  Howard's  Court  of  Appeals  Cases,  547.) 

The  above  principles  applied  to  this  case,  where  it  appeared  that  the  plaintiff  and 
his  firm,  who  were  endeavoring  to  restrain  the  defendants  from  doing  the 
same  thing,  were  largely  engaged  in  manufacturing  and  selling  an  article  of 
liquid  soap,  (made  of  palm-oil,  pot-ash,  alcohol  and  sugar,)  highly  scented, 
under  the  seductive  name  of  "  Balm  of  Thousand  Flowers." 

VOL.  XIII.  25 
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New-York  Special  Term,  Feb.,  1857. 

THIS  is  a  motion,  on  the  part  of  the  defendants,  to  dissolve 
an  injunction  which  was  granted  by  Mr.  Justice  HOFFMAN,  and 
by  which  the  defendants  are  restrained  from  selling,  or  offering 
for  sale,  directly  or  indirectly,  any  preparation  or  compound 
manufactured  by  them,  or  by  either  of  them,  or  by  any  other 
person  or  persons  other  than  the  plaintiff  or  the  firm  of  W.  P. 
Fetridge  &  Co.,  under  the  name,  &c.,  of  "Balm  of  Thousand 
Flowers ;"  or  selling,  or  offering  for  sale,  any  preparation  or 
compound  having  printed,  painted,  written,  or  stamped  on  the 
bottles  containing  the  same,  the  words,  "  Balm  of  Thousand 
Flowers ;"  or  having  or  using  any  label  or  wrapper,  printing 
or  device,  in  such  manner  as  to  be  a  colorable  imitation  of  those 
used  by  the  plaintiff,  or  by  the  firm  of  William  P.  Fetridge  & 
Co.,  to  designate  or  distinguish  the  plaintiff's  preparation  or 
compound,  usually  known  as  "  Balm  of  Thousand  Flowers." 

SEWARD  &  BROWN,  for  defendants. 
VANDERPOEL  &  STOUGHTON,  for  plaintiff". 

DUER,  Justice.  This  is  a  case,  apparently,  of  great  interest 
to  the  parties,  and  has  been  very  fully  and  ably  argued  by  their 
respective  counsel;  and,  in  compliance  with  their  wishes,  I 
have  attentively  considered  all  the  questions  which  it  involves, 
although  in  relation  to  many  of  them  it  will  not  be  necessary 
nor  expedient  that  I  should  now  express  or  intimate  an 
opinion. 

Without  rejecting  the  evidence  of  my  senses,  I  cannot  doubt 
that  the  label  or  trade-mark  which  the  defendants  admit  that 
they  propose  to  use,  from  its  general  resemblance  to  that  of  the 
plaintiff  and  his  firm,  is  well  calculated  to  mislead  the  public, 
by  inducing  the  belief  that  the  articles  to  which  it  is  affixed  are, 
in  reality,  prepared  or  manufactured  by  the  plaintiff's  firm. 
Nor  can  I  doubt  that  the  label  was  framed  with  this  design, 
since  the  imitation  is  so  close,  minute  and  exact  as,  in  my 
opinion,  to  exclude  the  supposition  of  any  other  motive. 

It  is  true,  that  the  name  of  R.  H.  Rice,  as  proprietor,  is 
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printed  on  the  label,  but  it  is  so  printed  as  not  to  attract,  but 
almost  certainly  to  elude  observation.  A  variation  must  be 
regarded  as  immaterial  which  it  requires  a  close  inspection  to 
detect,  and  which  can  scarcely  be  said  to  diminish  the  effect  of 
the  fac-simile  which  the  simulated  label,  in  all  other  respects,  is 
found  to  exhibit.  Hence,  were  this  the  only  question  in  the 
case,  I  should  have  no  difficulty  in  holding  that  the  injunction, 
which  is  sought  to  be  dissolved,  must,  to  some  extent,  be  re- 
tained and  enforced  ;  but,  it  is  proper  to  add  that,  upon  no  sup- 
position would  I  consent  to  retain  it  for  all  the  purposes  for 
which  it  has  been  granted,  and  for  which  its  continuance  has 
been  asked. 

The  position,  so  strenuously  insisted  on,  that  the  plaintiff's 
firm  have  an  exclusive  property  in  the  words,  "  Balm  of  Thou- 
sand Flowers,"  or,  which  is  the  same  thing,  an  exclusive  right 
to  use  those  words  in  a  trade-mark,  I  wholly  reject. 

It  is  not  necessary  to  deny  that  a  name  may,  in  some  cases, 
be  rightfully  used  and  protected  as  a  trade-mark ;  but  this  is  only 
true  when  the  name  is  used  merely  as  indicating  the  true  origin 
or  ownership  of  the  article  offered  for  sale ;  never,  where  it  is 
used  to  designate  the  article  itself,  and  has  become,  by  adop- 
tion and  use,  its  proper  appellation.  When  a  new  preparation 
or  compound  is  offered  for  sale,  a  distinctive  and  specific  name 
must  necessarily  be  given  to  it. 

The  name  thus  given  to  it,  no  matter  when  or  by  whom  im- 
posed, becomes  by  use  its  proper  appellation,  and  passes  as 
such  into  our  common  language.  Hence,  all  who  have  an 
equal  right  to  manufacture  and  sell  the  article,  have  an  equal 
right  to  designate  and  sell  it  by  its  appropriate  name,  the  name 
by  which  alone  it  is  distinguished  and  known,  provided  each 
person  is  careful  to  sell  the  article  as  prepared  and  manufactured 
by  himself,  and  not  by  another.  When  this  caution  is  used, 
there  is  no  deception  of  which  a  rival  manufacturer,  not  even 
the  manufacturer  by  whom  the  distinctive  name  was  first  in- 
vented or  adopted,  can  justly  complain ;  and  so  far  from  there 
being  any  imposition  upon  the  public,  it  is  the  use  of  the  dis- 
tinctive name  that  gives  to  purchasers  the  very  information 
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•which  they  are  entitled  to  have.  In  short,  an  exclusive  right 
to  use,  on  a  label  or  other  trade-mark,  the  appropriate  name  of 
a  manufactured  article,  exists  only  in  those  who  have  an  exclu- 
sive property  in  the  article  itself,  and  it  is  not  pretended  that 
the  plaintiff  or  his  firm  have  any  exclusive  property  in  the 
preparation  or  compound  to  which  the  well-sounding  name  of 
"  Balm  of  Thousand  Flowers  "  has  been  given.  It  is  only  the 
seductive  name  that  they  claim  as  their  exclusive  property,  and 
doubtless,  from  their  experience  of  its  value  in  the  extension  of 
their  sales.  This,  however,  is  a  species  of  property  that,  in  my 
opinion,  is  unknown  to  the  law,  and  that  can  only  be  given  to 
one  by  an  infringement  of  the  rights  of  all. 

My  views  on  the  general  question  of  an  exclusive  right  to 
sell  an  article  by  its  distinctive  name  were  fully  expressed  in 
the  case  of  The  Amoskeag  Manufacturing  Company  agt.  Spear, 
(2  Sand.  R.  599,)  and,  as  I  think  it  is  there  shown,  are  sus- 
tained by  an  express  decision  of  the  king's  bench  in  Singleton 
agt.  Bolton,  (3  Doug.  293,)  of  the  Vice-Chancellor  PLUMER  in 
Canham  agt.  Jones,  (2  Ves.  fy  Beam.es,  218,)  and  of  the  chan- 
cellor, Lord  COTTENHAM,  in  Millington  agt.  Fox,  (3  Mylne  fy 
Craig,  338.) 

It  is  Irue,  there  are  some  observations  of  -the  master  of  the 
rolls  in  Perry  agt.  Inojitt,  (6  Beavan  R.  66,)  that  seem  to  favor 
an  opposite  doctrine;  but  when  that  case  is  examined,  it  will 
be  found  that  the  plaintiff  claimed  an  exclusive  property,  not 
merely  in  the  name,  but  in  the  composition  to  which  it  was  ap- 
plied ;  and  it  is  admitted,  and  is  sufficiently  obvious,  that  an 
exclusive  property  in  the  subject  carries  with  it,  in  all  cases, 
an  exclusive  right  to  the  use  in  a  trade-mark  of  its  appropriate 
name. 

The  remarks  that  I  have  now  made  would  suffice  for  the  de- 
cision of  this  motion,  were  the  only  question  that  of  the  simi- 
larity of  the  trade-marks  ;  but  there  is  another,  and  a  grave  and 
important  question,  to  which  the  counsel  for  the  defendants 
have  earnestly  directed  my  attention :  that  question  is,  whether, 
even  upon  the  supposition  that  all  the  material  allegations  in 
the  complaint  are  true,  the  conduct  and  proceedings  of  the 
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plaintiff  and  his  firm  have  not  been  such  as  justly  to  preclude 
them  from  any  claim  to  relief  in  a  court  of  equity.  This  ques- 
tion, it  is  true,  is  not  raised  in  the  answer  of  the  defendants, 
but  it  is  raised  by  the  facts  which  the  affidavits  and  other  pa- 
pers before  me  have  disclosed,  and,  in  my  opinion,  it  is  em- 
phatically the  question  that,  as  a  judge  in  equity,  I  am  bound 
to  consider  and  determine. 

It  may  be  true,  that  the  defendants,  if  permitted  to  use  in 
their  contemplated  sales  a  trade-mark  apparently  the  same  as 
that  of  Fetridge  &  Co.,  would  commit  a  fraud  upon  the  plain- 
tiff and  upon  the  public ;  but  if  the  plaintiff  and  his  firm  are 
themselves  engaged  in  the  execution  of  a  systematic  plan  for 
deceiving  the  public;  if  they  have  been  and  are  endeavoring, 
constantly  and  daily,  to  multiply  their  sales  and  swell  their 
profits  by  false  representations  of  the  composition,  qualities  and 
uses  of  the  liquid  compound  which  they  invite  the  public  to 
buy,  it  is  strenuously  insisted  that  a  court  of  equity  would  vio- 
late its  principles  and  abuse  its  powers  by  consenting  to  aid 
them  by  an  injunction  or  otherwise,  in  accomplishing  their  de- 
sign ;  and  to  this  proposition  I  yield  my  fullest  assent. 

Those  who  come  into  a  court  of  equity  seeking  equity,  must 
come  with  pure  hands  and  a  pure  conscience.  If  they  claim 
relief  against  the  fraud  of  others,  they  must  be  free  themselves 
from  the  imputation.  If  the  sales  made  by  the  plaintiff  and 
his  firm  are  effected,  or  sought  to  be,  by  misrepresentation 
and  falsehood,  they  cannot  be  listened  to  when  they  complain 
that  by  the  fraudulent  rivalry  of  others  their  own  fraudulent 
profits  are  diminished.  An  exclusive  privilege  for  deceiving 
the  public  is  assuredly  not  one  that  a  court  of  equity  can  be  re- 
quired to  aid  or  sanction.  To  do  so  would  be  to  forfeit  its 
name  and  character. 

It  is,  therefore,  a  necessary  inquiry  whether  the  privilege, 
which  the  plaintiff  now  claims,  may  be  protected  by  the  court, 
is  of  this  character ;  and  in  pursuing  the  inquiry  I  shall  confine 
myself  to  facts  that  are  certainly  material,  and  are  undeniably 
proven. 

First t  then,  as  to  the  name  of  the  precious  compound  for 
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which  this  contest  is  waged — "  Balm  of  Thousand  Flowers."- — 
it  is  euphonious  and  attractive ;  but  was  it  honestly  given,  and 
is  it  honestly  used  ?  Is  it  calculated  to  deceive  the  public,  and 
is  it  with  this  view  that  it  was  first  imposed  and  is  now  em- 
ployed 1  or  is  it  an  unmeaning  and  harmless  coinage,  by  which 
none  are  misled,  or  were  meant  to  be  misled  1  Is  it  a  repre- 
sentation, intentionally  false,  of  the  composition  and  qualities 
of  the  preparation  offered  for  sale  1  or  am  I  to  believe,  as  the 
•able  counsel  for  the  plaintiff  endeavored  to  persuade  me,  that 
it  is  what  he  termed  a  fancy  name,  having  no  reference  what- 
ever to  the  nature  and  qualities  of  the  subject  to  which  it  ap- 
plies, and  therefore  a  name  by  which  none  are,  were  meant  to 
be,  or  can  be  deceived? 

Now,  as  to  the  answers  which  truth  and  the  evidence  before 
me  require  to  be  given  to  these  questions,  I  have  no  doubt.  That 
the  name,  "  Balm  of  Thousand  Flowers,"  is,  in  one  sense,  a 
fancy  name,  may  be  at  once  admitted  ;  that  it  is  so  in  the  sense 
of  the  plaintiff's  counsel  I  do  not  and  cannot  believe.  On  the 
contrary,  I  am  fully  convinced  that  the  name,  "Balm  of  Thou- 
sand Flowers,"  was  invented,  and  is  now  used  to  convey  to 
the  minds  of  purchasers  the  assurance  that  the  highly  scented 
liquid  to  which  the  name  is  given  is,  in  truth,  an  extract  or  dis- 
tillation from  flowers,  and  therefore  not  merely  an  innocent, 
but  a  pleasant  and  salutary  preparation.  Not  only  is  this  the 
meaning  that  the  words  used  naturally  suggest ;  but  in  my 
opinion  it  is  that  which  they  actually  and  plainly  express,  and 
were  designed  to  convey. 

The  word  "  balm  "  is  certainly  not  a  fancy  phrase.  It  has  a 
clear  and  definite  meaning.  In  its  literal  and  proper  sense,  as 
distinguished  from  its  metaphorical,  it  means  an  aromatic  vege- 
table juice,  whether  extracted  from  trees,  shrubs,  or  flowers. 
(Webster's  Dictionary—words  balm  and  balsam  ;  Johnson's  ditto.} 
Substitute,  then,  the  definition  for  the  word,  and  we  have,  on 
every  label  on  the  bottles  which  the  plaintiff  sells,  a  positive 
assertion  that  the  liquid  inclosed  is  the  aromatic  juice  of  un- 
numbered flowers.  It  is  said,  that  we  cannot  suppose  that  the 
words  "  thousand  flowers  "  were  meant  to  be  literally  under- 
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stood ;  but  it  by  no  means  follows  that  the  entire  name,  of 
•which  they  are  a  part,  is,  therefore,  fanciful  and  unmeaning. 
The  word  "  thousand,*'  I  do  not  doubt,  is  used  and  is  under- 
stood in  a  sense  in  which  its  use  is  familiar  and  frequent — that 
is,  as  designating  a  large  and  indefinite  number. 

Not  only  is  the  meaning  I  have  stated  that  which  the  name, 
"Balm  of  Thousand  Flowers,"  naturally  suggests,  and,  as  I 
think  I  have  proved,  actually  expresses,  but  we  have  the  clear- 
est evidence  that  it  was  for  .he  purpose  of  conveying  this  mean- 
ing to  the  mind  of  the  public  that  the  name  was  first  chosen  by 
the  inventor  of  the  compound,  and  that  it  is  for  the  same  pur- 
pose that  it  has  been  retained,  and  is  now  employed  by  the 
plaintiff  and  his  firm. 

The  inventor  is  a  French  chemist,  Dr.  Le  Fontaine,  of  New- 
Haven,  and  his  affidavit  is  among  those  that  the  defendants 
have  produced.  He  says,  in  terms,  that  he  "  especially  chose 
the  name,  '  Balm  of  Thousand  Flowers,'  because,  at  the  time, 
he  used,  in  the  manufacture  of  the  compound,  honey,  which 
being  a  natural  balm  extracted  from  a  thousand  flowers,  he  con- 
sidered the  name  very  appropriate."  A  plain  confession  that 
he  chose  the  name  as  signifying  and  asserting  the  fact,  that  the 
balm  was  an  extract  from  flowers,  and  that  he  used  honey  to 
justify  his  choice  and  the  assertion.  The  use  of  honey  was 
very  soon  discontinued,  so  that  the  pretext  which  it  provided 
for  the  use  of  the  name  has,  for  many  years  past,  ceased  to 
exist. 

But  although  Fetridge  &  Co.,  whom  the  plaintiff  represents, 
have  found  it  convenient  to  drop  the  use  of  honey,  they  have 
carefully  retained,  and  are  striving  anxiously  to  retain  the  sig- 
nificant name — the  adoption  of  which  the  ingredient  of  honey 
served  to  excuse ;  and  they  have,  moreover,  taken  effectual 
means  to  remove  any  possible  doubt  as  to  .the  meaning  in  which 
they  wish  that  the  name  shall  be  understood  by  all  by  whom 
their  compound  is  purchased.  Around  every  bottle  which  they 
sell,  and  within  the  outside  label,  a  printed  paper,  entitled 
"  Directions  " — (to  the  contents  of  which  I  shall  hereafter  more 
fully  advert) — is  carefully  wrapped,  and  passes  into  the  hands 
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of  every  purchaser.  In  this  paper  they  add,  to  the  very  elab- 
orate statement  of  the  manifold  and  almost  miraculous  virtues 
of  the  "  Balm  of  Thousand  Flowers,"  these  words :  "  It  is  an 
innocent,  safe  and  efficacious  compound  of  purely  vegetable, 
medicinal  and  powerful  substances,  and  the  very  balm  and  ex- 
tract of  healing  blossoms." 

Neither  my  attention  nor  that  of  the  counsel  was  directed  to 
these  words  on  the  hearing,  but  it  is  plain  that  they  put  an  end 
to  the  refuge  of  a  fancy  name  as  an  escape  from  the  charge  of 
an  intention  to  deceive.  They  are  a  direct  assertion  that  the 
compound  is,  as  its  name  imports,  an  extract  from  flowers.  Is 
this  assertion  true,  or  is  it  a  representation  to  the  public,  inten- 
tionally false,  of  the  composition  and  qualities  of  the  compound 
to  which  it  refers  1  The  necessary  answer  is  readily  given,  for 
it  so  happens  that  here  also  the  evidence  is  conclusive. 

When  Le  Fontaine  sold  to  the  plaintiff  his  recipe  for  manu- 
facturing his  balm,  he  sold  it  as  a  secret ;  but  in  the  course  of 
these  proceedings  the  secret  has  been  disclosed,  and  the  original 
receipt,  confirmed  by  the  oath  of  Le  Fontaine,  and  not  denied 
by  the  plaintiff,  is  now  before  me. 

It  appears,  then,  that  this  pretended  balm  is  produced  by  a 
mixture,  in  certain  fixed  proportions,  of  palm-oil,  ley,  or  pot- 
ashes, alcohol,  and  sugar;  and  that  when  this  mixture  has,  by 
the  operation  of  fire,  been  fully  compounded  and  prepared,  it  is 
rendered  fragrant,  doubtless  to  favor  the  deceit  of  its  name,  by 
the  addition  of  some  strong  perfume,  such  as  lemon  or  burga- 
mot,  lavender  or  musk.  The  result  is,  that  this  "  Balm  of 
Thousand  Flowers,"  extracted  from  blossoms,  redolent  of 
health,  is  a  soap— a  liquid  soap — highly  scented,  it  is  true,  and 
it  may  be,  as  a  soap,  useful  and  valuable,  but  still  a  soap,  pos- 
sessing the  usual  and  known  qualities  of  soap — and  nothing 
more. 

The  proof  is,  therefore,  complete,  that  the  name  was  given 
and  is  used  to  deceive  the  public ;  to  attract  and  impose  upon 
purchasers ;  that,  in  the  sense  that  the  plantiff  means  it  shall 
convey,  it  is  a  representation  to  the  public  that  he  finds  to  be 
useful  and  knows  to  be  false. 
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Let  it  not  be  said,  that  it  is  of  little  consequence  whether 
this  representation  be  true  or  false.  No  representation  can  be 
more  material  than  that  of  the  ingredients  of  a  compound  which 
is  recommended  and  sold  as  a  medicine.  There  is  none  that  is 
so  likely  to  induce  confidence  in  the  application  and  use  of  the 
compound,  and  none  that,  when  false,  will  more  probably  be 
attended  with  injurious,  and  perhaps  fatal  consequences. 

Nor  is  it  possible  to  excuse  or  palliate  the  proceedings  of 
the  plaintiff  by  saying  that  there  is  no  reason  to  believe  that 
the  deception  which  he  has  practiced  has  been  successful — for 
that  it  has  been  eminently  successful  I  cannot  doubt.  Of  the 
extent  to  which  the  public  has  been  Deceived,  the  immense 
sales  which,  it  is  stated,  have  been  made,  the  value  which  the 
plaintiff  attaches  to  the  name,  "  Balm  of  Thousand  Flowers, " 
and  his  anxiety  and  determination  to  retain,  if  possible,  its  ex- 
clusive use,  seem  alone  a  conclusive  proof.  He  has  spent,  it 
is  said,  and  profitably  spent,  more  than  one  hundred  thousand 
dollars  in  advertising  his  compound  for  sale  :  but  had  he  dropped 
its  fictitious  and  deceptive  name,  and  advertised  it  by  its  true 
name  of  a  "  liquid  soap,"  and  had  made  known  to  purchasers 
thai  its  main  ingredients  were  those  blossoms  of  health,  oil, 
ashes,  and  alcohol,  I  apprehend  that  this  large  sum  would  not 
have  been  expended  at  all,  or  would  have  been  expended  in 
vain.  Strip  his  compound  of  its  false  and  borrowed  name,  its 
imaginary  blossoms — reduce  it  from  a  balm  into  a  soap,  and  its 
sales  would  be  those  of  a  soap — not  of  a  quack  medicine  held 
forth  to  the  world  as  curing  nearly  all  the  diseases  that  "  flesh 
is  heir  to." 

I  have  said  enough  to  justify  the  decision  I  am  prepared  to 
make ;  but  there  are  other  facts  to  which,  in  the  full  discharge 
of  my  duty,  I  deem  it  necessary  to  advert ;  and  in  cases  of  this 
description,  there  is  a  duty  owing  to  the  public  as  well  as  to 
the  parties. 

It  is  painful  to  say  that,  in  the  mode  of  acquiring  his  title, 
the  plaintiff  was  guilty  of  a  deliberate  attempt  to  deceive  the 
public  ;  but  such  is  the  fact.  The  written  agreement  between 
him  and  Le  Fontaine,  whose  recipe  he  purchased,  is  in  evi- 
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dence  before  me.  It  states  that  the  consideration  of  the  trans- 
fer was  the  sum  of  $7,500,  to  be  paid  in  cash,  and  that  of 
$2,500  in  promissory  notes,  falling  due  at  different  periods ; 
and  on  the  day  following  the  date  of  this  agreement,  the  plain- 
tiff published  an  advertisement  in  one  or  more  newspapers  at 
Boston,  where  he  then  resided,  stating  that  he  had  purchased 
from  the  inventor  the  "  Balm  of  Thousand  Flowers,"  for  the 
price  often  thousand  dollars. 

This  statement,  although  not  wholly  false,  was  a  very  gross 
exaggeration.  Of  the  $7,500  to  be  paid  in  cash,  not  one  dollar 
was  paid,  or  ever  meant  to  be  paid.  The  $2,500  in  notes  was 
the  whole  consideration  of  the  transfer.  The  facts  are  proved 
by  Le  Fontaine  and  others,  and  are  not  controverted.  The 
intent  of  the  transaction  is  evident.  The  advertisement  was 
published  to  create  a  false  impression  of  the  real  value  of  the 
purchase.  The  agreement  was  framed  to  silence  the  doubts  of 
those  who  'might  choose  to  inquire,  and  to  be  used  as  conclusive 
proof  that  the  advertisement  was  true.  I  will  not  say  that  the 
title  thus  acquired  is  not  valid  in  law,  but  I  cannot  believe 
that  it  deserves  to  be  aided  by  an  injunction  from  a  court  of 
equity. 

I  pass  now  to  the  paper  of  directions,  which,  as  I  have  al- 
ready said,  is  wrapped  round  every  bottle  that  the  plaintiff 
sells,  and  therefore  goes  into  the  hands  of  every  purchaser. 
The  representations  which  it  contains  are  made  by  the  plaintiff, 
and  if  false,  are  certainly  entitled  to  no  more  favorable  con- 
struction than  if  made  orally  instead  of  being  printed. 

This  paper  is  a  very  singular  and,  I  would  fain  hope,  a 
unique  document,  and  its  tone,  intent  and  character  will  be 
fully  shown  by  the  few  choice  extracts  that  I  propose  to  make. 
It  begins  thus, — 

"  The  Balm  of  Thousand  Flowers  is  a  delightful  compound, 
highly  and  delicately  scented  by  its  own  ingredients — [doubt- 
less not  meaning  ashes  and  alcohol,  but  its  '  healing  blossoms.'] 
It  imparts  beauty,  comfort  and  health  to  the  skin,  which,  by 
persevering  in  the  directions,  will  become  and  remain  free 
from  all  blemishes  and  imperfections,  and  precisely  as  nature 
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intended  it  to  be,  preserving  a  juvenile  appearance  even  to 
middle  or  old  age." 

Again : — 

"  It  effectually  cures  pimples,  blotches,  chilblains,  all  kinds 
of  eruptions,  ulcers,  wounds,  cuts,  burns,  ring-worms,  erysipe- 
las, and  St.  Anthony's  fire,  and  is  a  sovereign  remedy  for  canker 
in  the  mouth,  or  elsewhere." 

So  much  for  the  skin.  Now  to  the  miracles  that  the  balm 
works  upon  the  hair : — 

"  This  highly  perfumed  balm  gives  life  to  the  hair,  an  unsur- 
passed gloss  is  imparted  to  it,  and  it  becomes  beautifully  curled 
and  firm.  It  promotes  its  increase  and  nourishes  its  roots.  It 
insures  with  certainly  a  new  growth  of  beautiful  hair  to  those  who 
even  for  years,  by  sickness  or  otherwise,  have  been  deprived  of  it. 
It  prevents  the  hair  from  changing  its  natural  color,  and  be- 
coming white  or  gray." 

As  to  the  teeth,  the  promises  are  not  quite  so  large ;  they 
will  merely,  if  fulfilled,  put  an  end,  in  a  measure,  to  the  occu- 
pation of  dentists  by  rendering  and  preserving  the  teeth  per- 
petually white  apd  perpetually  sound.  "  It  quickly  renders 
them  white  as  alabaster,  removes  the  tartar,  prevents  ulcera- 
tion,  and  prevents  their  decay."  It  is  to  the  young,  however, 
that  this  priceless  balm  offers  its  choicest  gifts  and  blessings — 
increase  of  strength,  unfading  beauty,  and  never-ending  youth. 
Its  use  will  give  to  the  young, — (I  give  the  exact  words,) — "  a 
luxury,  an  antidote  and  a  cure  of  diseases ;  they  will  increase 
in  energy,  be  full  of  elasticity,  health  and  beauty,  and  be  mir- 
rors of  admiration." 

Enough  : — all  that  I  have  quoted  may  possibly  be  true;  but 
if  so,  it  would  seem,  that  so  long  as  the  "  Balm  of  Thousand 
Flowers  "  may  be  procured,  it  will  be  a  folly  to  grow  old,  and 
a  mistake  to  die. 

The  able  counsel  for  the  plaintiff,  to  whom  I  always  listen 
with  pleasure,  and  not  unfrequently  with  instruction,  approached 
skilfully  this  part  of  his  case,  and  treated  it  with  much  ingenious 
pleasantry.  That  his  client's  praises  of  the  "  Balm  of  Thousand 
Flowers  "  were  somewhat  extravagant,  he  was  far  from  deny- 


396  NEW-YORK  PRACTICE  REPORTS. 

Fetridge  agt.  Wells  and  others. 

ing;  on  the  contrary,  he  insisted  that  their  very  extravagance  was 
proof  that  they  were  harmless,  and  were  rather  fitted  to  provoke 
mirth  than  criticism  and  censure ;  and  it  must  be  admitted  that 
it  would  be  difficult,  even  for  a  judge  of  the  most  approved  and 
habitual  gravity,  to  read  this  paper  of  directions  without  a  smile. 
But  we  cease  to  smile  when  we  remember  that  these  falsehoods 
— for  such  they  are — are  printed  and  circulated  with  the  intent 
that  they  shall  be  believed ;  and  that,  in  fact,  there  are  thou- 
sands upon  thousands  who  read  them  and  believe.  We  cease 
to  smile  when  we  remember  that  the  plaintiff,  who  boldly 
claims  the  aid  of  a  court  of  equity,  is  filling  his  pockets  by 
abusing  the  credulity  of  the  young,  the  inexperienced,  the  weak 
and  the  ignorant,  and  that  he  resorts  to  misrepresentation  and 
falsehood  to  induce  those  to  purchase  who  would  not  otherwise 
buy,  and  those  who  buy  to  give  a  higher  price  than  they  would 
otherwise  pay.  If  this  is  not  deceiving  and  defrauding  the 
public,  what  is1? 

I  have  seldom  deemed  it  necessary  to  cite  authorities  when 
there  is  a  clear,  plain,  firm  ground  of  principle  to  stand  upon ; 
and  I  know  that  I  stand  upon  this  ground  in  holding  that  this 
injunction  ought  to  be  dissolved.  Still,  there  are  a  few  cases 
to  which,  as  containing  a  very  distinct  recognition  of  the  princi- 
ple upon  which  I  act,  it  may  be  expedient  to  refer,  remarking 
at  the  same  time,  that  in  not  one  of  them  were  the  misrepresent- 
ations that  were  held  to  bar  the  plaintiff's  claim  to  relief,  by  any 
means  as  serious  and  aggravated  as  those  which  it  has  been  my 
duty  to  expose. 

In  the  case  of  Piddings  agt.  How,  (8  Simons'  R.  479,)  the 
plaintiff,  who  was  a  dealer  in  tea,  sold  a  mixture  of  different 
teas,  which  he  prepared,  under  the  name  upon  the  label,  which 
was  his  trade-mark,  of  "Howqua's  Mixture."  The  defendant 
stole  the  name  and  the  label,  and  affixed  them  to  a  mixture  of 
his  own.  The  plaintiff,  however,  in  advertising  his  mixture 
for  sale,  had  made  a  false  representation  of  the  mode  in  which 
it  was  procured,  and  of  the  teas  of  which  it  was  composed,  and 
upon  this  ground  alone  the  injunction  which  he  had  obtained 
was  dissolved.  The  vice-chancellor,  in  delivering  his  judg- 
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ment,  said,  "  There  has  been  such  a  degree  of  representation 
that  I  take  to  be  false,  about  the  mode  of  procuring  and  making 
up  the  plaintiff's  mixture,  that  in  my  opinion  a  court  of  equity 
ought  not  to  interfere  to  protect  him.  As  between  the  parties, 
the  course  pursued  by  the  defendant  has  not  been  a  proper  one  ; 
but  it  is  a  clear  rule  laid  down  in  courts  of  equity,  not  to  ex- 
tend their  protection  to  persons  whose  case  is  not  founded  in 
truth." 

In  the  case  of  Perry  agt.  Trufelt,  (6  Beavarfs  Rep.  66,)  the 
master  of  the  rolls  referred,  with  marked  approval,  to  this  doc- 
trine of  the  vice-chancellor,  and  in  the  case  before  him  denied 
the  injunction,  and  dismissed  the  bill  mainly  on  the  ground  that 
the  plaintiff  had  falsely  represented  that  the  "  medicated  balm  " 
which  he  sold,  was  the  invention  of  a  German  chemist  of  known 
skill  and  great  celebrity. 

I  cannot  believe  that  the  master  of  the  rolls,  in  the  subse- 
quent case  of  Holloway  agt.  Holloway,  (13  Beavan's  Rep.  213,) 
the  authority  which  was  chiefly  relied  on  in  the  argument  be- 
fore me  by  the  plaintiff's  counsel,  meant  to  overrule  the  cases 
I  have  cited,  since,  in  his  opinion,  he  omitted  to  refer  to  them; 
but  if  Holloway  agt.  Holloway  is  to  construed,  a?  it  has  been 
contended  it  ought  to  be,  as  sn  express  decision,  that  the  ven- 
dor of  a  quack  medicine  may  publish  whatever  falsehoods  he 
may  please  to  invent,  in  relation  to  the  composition  and  virtues 
of  his  nostrum,  and  yet  claim  protection  for  his  sales  in  a  court 
of  equity,  I  can  only  say,  that  it  is  a  doctrine  I  cannot  and  will 
not  follow. 

I  prefer  to  follow  the  doctrine  of  our  court  of  appeals  in 
Partridge  agt.  Menck — a  case  which  is  only  reported  in  Mr. 
Howard's  volume  of  appeal  cases.  (Howard's  JJppeal  Cases,  p. 
547.)  The  plaintiff  in  this  case  was  a  manufacturer  of  matches, 
and  he  printed  in  his  label  on  his  boxes  the  words,  "  A.  Golsh's 
Friction  Matches,"  thus  falsely  representing  Golsh  to  be  the 
manufacturer;  yet,  in  truth,  in  doing  this,  he  was  guilty  of  no 
fraud,  either  upon  Golsh  or  upon  the  public.  Not  upon  Golsh, 
for  he  had  purchased  Golsh's  secret,  and  was  licensed  to  use 
his  name :  not  upon  the  public,  for  the  matches  were  as  good 
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as  those  which  Golsh  himself  had  manufactured — being  made 
by  the  very  process  which  he  had  used.  Purchasers,  although 
deceived,  were  not  defrauded;  yet  the  manifest  intention  of 
the  plaintiff  to  deceive  the  public  was  held  to  be  of  itself  a  suffi- 
cient reason  for  denying  him  the  relief  which  he  claimed  ;  and 
Mr.  Justice  GARDINER,  in  delivering  his  opinion,  expressed 
himself,  as  he  was  wont  to  do,  in  a  few  weighty  words : — 

"  The  privilege  of  deceiving  the  public,"  he  said,  "  even  for 
their  own  benefit,  is  not  a  legitimate  subject  of  commerce  ;  and 
at  all  events,  if  the  maxim  that  he  who  asks  equity  must  come 
with  pure  hands,  is  not  altogether  obsolete,  the  complainant 
has  no  right  to  invoke  the  extraordinary  jurisdiction  of  a  court 
of  equity  in  favor  of  sur.h  a  monopoly." 

Certainly  the  plaintiff  in  the  present  case  has  no  better  right, 
and  hence  the  injunction  that,  if  continued,  would  secure  to 
him  such  a  monopoly,  must  be  dissolved.  The  motion  for  its 
dissolution  is,  however,  granted  without  costs,  since,  although 
the  plaintiff  might  be  justly  required  to  pay  costs,  the  defend- 
ants have  certainly  no  title  to  receive  them. 

They  represent  Rice,  whose  conduct  and  proceedings  have 
been  just  as  blameable  as  those  of  the  plaintiff:  there  is  not  a 
shade  of  difference  between  them. 


SUPREME   COURT. 

THE  PEOPLE,  &c.,  on  the  relation  of  EUGENE  BENDON  agt. 
THE  COUNTY  JUDGE  or  RENSSELAER. 

The  appellate  jurisdiction  of  the  county  court,  embraces  all  judgments  ren- 
dered by  a  justice's  court  in  civil  actions.  What  is  an  action  1 

Within  the  definition  of  the  Code,  "  an  action  is  an  ordinary  proceeding  in  a 
court  of  justice,  by  which  a  party  prosecutes  another  party,  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offence." 

Although  this  definition  is  not  remarkable  for  perspicuity  or  distinctness,  it  es- 
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sentially  includes  any  judicial  proceeding,  which,  if  conducted  to  a  termina- 
tion, will  result  in  a  judgment. 

Hence  the  definition  of  a  "judgment,"  as  given  in  the  245th  section  of  the 
Code  is,  that  it  is  the  final  determination  of  the  rights  of  the  parties  in  an 
action. 

Therefore,  a  judgment  of  a  justices'  court,  in  proceedings  instituted  under  and 
in  pursuance  of  the  provisions  of  the  mechanics'  lien  law  (in  the  statutes)  is 
a  judgment  in  a  civil  action,  and  is  the  subject  of  review  on  appeal  to  the 
county  court,  the  same  as  other  judgments. 

Albany ,  Special  Term,  Jlug.,  1854. 

MOTION  for  mandamus. 

On  the  18th  of  January,  1854,  the  justices'  court  of  the  city 
of  Troy  rendered  two  judgments  against  the  relator,  one  for 
$53. G7,  in  favor  of  Horace  Chappill,  and  the  other  for  $38.69, 
in  favor  of  Charles  H.  Cutting.  Each  of  these  judgments  was 
rendered  in  pursuance  of  the  provisions  of  the  mechanics'  lien 
law.  (See  Sess.  Laws  0/1852,  p.  611 ;  id.  1853,  p.  809.) 

The  claim  of  the  plaintiff,  in  each  suit,  was  for  work  and 
labor  done  for  one  Jackson,  upon  a  house  which  Jackson  was 
building  for  the  relator,  under  a  contract.  The  plaintiffs  sev- 
erally served  upon  the  relator  a  specification  of  their  claims, 
and  notice  to  appear  before  the  justices'  court  at  a  time  and 
place  specified,  according  to  the  provisions  of  the  act.  Pur- 
suant to  the  notice,  the  parties  appeared,  and  the  relator  put  in 
his  answer,  and  issue  was  joined.  Upon  the  trial  of  these 
issues,  judgments  wrere  rendered  as  above  stated. 

From  these  judgments  the  relator,  in  due  form,  appealed  to 
the  Rensselaer  county  court.  Returns  were  made  to  the  ap- 
peals, and  the  causes  were  noticed  for  argument  and  placed 
upon  the  calendar. 

When  the  causes  were  moved  for  argument,  the  counsel  for 
the  plaintiffs  in  the  judgments  objected  that  the  court  had  no 
jurisdiction  to  review  a  judgment  rendered  under  the  provisions 
of  the  act  above  mentioned.  The  county  judge  so  held,  and 
refused  to  hear  the  causes  argued  upon  the  appeals,  and  made 
an  order  that  the  same  be  dismissed.  Upon  these  facts,  the 
relator  moved  for  a  mandamus,  requiring  the  county  judge  to 
vacate  the  orders  dismissing  the  appeals,  and  to  proceed  to 
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hear  and  determine  the  same,  in  the  same  manner  and  with  the 
like  effect  as  other  appeals  from  justices'  courts  are  heard  and 
decided. 

G.  VAN  SANTVOORD,  for  relator. 
JOB  S.  OLIN,  for  defendant. 

HARRIS,  Justice.  By  the  second  subdivision  of  the  30th 
section  of  the  Code,  exclusive  power  is  conferred  on  the  county 
court  to  review,  in  the  first  instance,  judgments  rendered  by  a 
justice's  court  in  civil  actions.  The  351st  section  of  the  Code 
repeals  all  statutes  then  in  force,  providing  for  the  review  of 
judgments  in  civil  cases  rendered  by  justices'  courts,  and  de 
clares  that,  thereafter,  the  only  mode  of  reviewing  such  judg- 
ments shall  be  an  appeal  as  prescribed  in  that  chapter.  The 
appellate  jurisdiction  of  the  county  court,  therefore,  embraces 
all  judgments  rendered  by  a  justice's  court  in  civil  actions,  or, 
as  they  are  called  in  the  351st  section  of  the  Code,  ''civil 
cases." 

The  question  now  to  be  decided  is,  whether  the  judgments 
•which  the  relator  seeks  to  have  reviewed,  are  judgments  in  civil 
actions  or  cases,  within  the  meaning  of  the  statute. 

Various  attempts  have  been  made  to  define  an  action.  The 
last,  of  which  I  am  aware,  is  that  made  in  framing  the  Code. 
Its  definition,  as  now  amended,  is,  that  it  is  an  ordinary  pro- 
ceeding in  a  court  of  justice,  by  which  one  party  prosecutes 
another  for  the  enforcement  of  a  right,  '&c.  It  must  be  con- 
ceded, I  think,  that  this  definition  is  not  remarkable  for  its  per- 
spicuity or  distinctness.  I  suppose,  myself,  that  any  judicial 
proceeding  which,  if  conducted  to  a  termination,  will  result  in 
a  judgment,  is  an  action.  Hence  the  definition  of  a  judgment, 
as  given  in  the  245th  section  of  the  Code,  is,  that  it  is  the  final 
determination  of  the  rights  of  the  parties  in  an  action. 

There  are  various  modes  of  commencing  an  action.  In 
courts  of  record,  since  the  adoption  of  the  Code,  it  must  be  by 
summons,  served  upon  the  party  in  some  one  of  the  modes  pre- 
scribed, or  by  voluntary  appearance,  which  is  regarded  as 
equivalent  to  a  personal  service.  Other  modes  have  been,  and 


NEW-YORK  PRACTICE  REPORTS.  4Q1 

The  People  ex  rel.  Bendon  agt.  The  County  Judge  of  Rensselaer. 

may  be  prescribed  in  particular  cases.  In  justices'  courts  it 
may  be  commenced  by  summons,  warrant,  or  attachment,  or  in 
whatever  mode  the  legislature  may  prescribe.  The  character 
and  effect  of  the  judgment  may  differ,  according  to  the  mode  in 
which  the  action  is  commenced ;  but  if  the  proceeding  result 
in  a  judgment,  it  is  an  action. 

Applying  this  test  to  the  adjudications  in  question,  there  can 
be  no  doubt  that  they  are  judgments  in  civil  actions.  It  is  true, 
the  proceedings  were  instituted  by  the  service  of  what  the 
statute  calls  a  notice,  requiring  the  defendant  to  appear,  &c. 
But  whether  the  defendant  appear  according  to  the  exigency 
of  this  notice  or  not,  the  court  proceeds  to  dispose  of  the  case, 
as  it  does  other  cases  after  due  service  of  process.  If  the  de- 
fendant does  not  appear,  judgment  upon  default  is  rendered 
against  him,  as  in  other  cases.  If  he  does  appear,  issue  is  to  be 
joined,  and  then  the  parties  proceed  to  trial  and  judgment  in 
all  respects  as  in  other  cases. 

This  view  of  the  question  is  strongly  supported  by  the  uni- 
form practice  of  other  courts,  in  kindred  cases  arising  under 
similar  statutes.  The  act  under  which  the  proceedings  in  ques- 
tion were  had  is,  substantially,  a  copy  of  the 'New- York  lien 
law  of  1851.  (Sess.  Laws,  1851,  p.  953.) 

Appeals  have  frequently  been  brought  from  the  judgments 
of  the  marine  court  and  justices'  courts  in  New-York,  in  pro- 
ceedings instituted  under  this  law,  to  the  New- York  common 
pleas,  and  have  always  been  entertained.  The  fact  that  no 
objection  appears  to  have  been  made  to  the  right  of  the  court 
to  review  these  judgments,  should  not  impair  the  value  of  the 
precedent.  (See  Sullivan  agt.  Brewster,  8  How.  207 ;  Cronk 
agt.  WhitaJcerj  1  E.  D.  Smith,  647;  M'Bride  agt.  Crawford, 
id.  658;  Cronkright  agt.  Thomson,  id.  661;  Hauptman  agt. 
Halsey,  id.  668 — and  ma>,y  other  cases  under  same  law  reported 
in  same  volume.) 

I  am  of  opinion  that  the  county  judge  erred  in  refusing  to 
entertain  the  appeals  for  want  of  jurisdiction,  and  that  he  ought 
to  be  required  to  reinstate  the  appeals,  and  hear  and  decide 
them.  The  motion  is,  therefore,  granted. 

VOL.  XIII  26 
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To  render  an  appeal,  from  a  judgment  of  a  court  at  general  term,  to  the  court  of 
appeals,  a  stay  of  all  proceedings  upon  the  judgment  appealed  from,  a  copy  of 
a  proper  undertaking  must  be  served  with  the  notice  of  appeal. 

Filing  and  service  of  a  copy  of  an  undertaking  on  a  day  subsequent  to  that  on 
which  the  notice  of  appeal  was  served,  will  not  operate  as  a  stay. 

The  court  which  rendered  the  judgment  appealed  from  will  not,  on  such  a  state 
of  facts,  order  proceedings  stayed  pending  the  appeal. 

It  will  not  so  order  unless  the  proceedings  upon  appeal  are  amended  and  valid- 
ated upon  a  motion  made  for  the  purpose,  and  with  the  assent  of  the  sureties 
in  the  undertaking. 

Special  Term,  Dec.,  1856. 

THE  plaintiff  recovered  a  judgment  in  this  court  against 
James  Martine.  He  appealed  to  the  general  term  of  the  court. 
The  other  two  defendants  united  with  him,  in  an  undertaking 
given  on  such  appeal :  the  undertaking  being  one  to  pay  the 
judgment  if  affirmed,  and  the  costs  of  the  appeal.  The  judg- 
ment was  affirmed  by  the  general  term  on  the  llth  of  Novem- 
ber, 1856,  and  thereupon  this  action  was  brought  against  the 
three  defendants,  as  parties  to  the  said  undertaking. 

The  defendant  James  Martine  now  moves  for  an  order  stay- 
ing all  proceedings  in  this  action,  on  an  affidavit  that  he  has 
appealed  from  the  judgment  of  the  general  term  to  the  court  of 
appeals,  and  given  the  requisite  undertaking  to  eflect  a  stay  of 
all  proceedings  on  the  judgment  appealed  from. 

The  motion  is  resisted  on  papers  showing  that,  after  this  ac- 
tion was  commenced,  the  defendant  James  Martine,  on  the 
llth  day  of  December  instant,  served  on  the  plaintiff's  attor- 
ney a  notice  of  appeal  to  the  court  of  appeals,  but  did  not  serve 
with  it  a  copy  of  any  undertaking.  On  the  17th  of  December 
instant,  the  defendant  James  Martine  served  on  the  plaintiff's 
attorney  a  copy  of  an  undertaking,  proper  in  form,  to  stay  pro- 
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ceedings  upon  the  appeal  to  the  court  of  appeals,  with  notice 
that  the  original  undertaking  had  been  filed,  on  that  day,  with 
the  clerk  of  this  court.  The  undertaking  isolated  the  16th  of 
December,  1856,  is  not  executed  by  the  appellant,  but  is  exe- 
cuted by  two  sureties,  and  recites  the  recovery  of  a  judgment, 
in  this  court,  on  the  llth  of  November,  1856,  by  the  plaintiff, 
against  James  Martine,  and  that  the  latter  "  intends  to  appeal 
therefrom  to  the  court  of  appeals." 

R.  REED,  for  defendants. 
A.  J.  PERRY,  for  plaintiff ', 

Insisted  that  there  \vas  no  valid  appeal,  as  a  copy  of  a  proper 
undertaking  was  not  served  with  the  notice  of  appeal ;  that  the 
undertaking  should  be  executed  by  the  appellant  as  well  as  his 
sureties. 

BOSWORTH,  Justice.  The  Code  declares,  that  to  render  an 
appeal  effectual  for  any  purpose,  a  written  undertaking  must  be 
executed  on  the  part  of  the  appellant,  &c.  (§  334.)  It  also 
requires  a  copy  of  this  undertaking  to  be  served  on  the  adverse 
party,  with  the  notice  of  appeal,  (§  340,)  and  the  original  to  be 
filed  with  the  clerk  with  whom  the  order  or  judgment  appealed 
from  was  entered.  (§  343.) 

Sections  334  and  340,  taken  together,  import  that  an  appeal 
is  ineffectual  for  any  purpose  unless  the  notice  of  appeal  and  a 
copy  of  the  undertaking  are  served,  at  the  same  time,  on  the 
adverse  party.  Section  334  enacts  that  an  appeal  shall  be  of 
no  force  or  effect  whatever  until  the  prescribed  undertaking  has 
been  executed,  &c.  The  execution  of  an  undertaking  imports 
and  includes  a  delivery  of  it.  Sections  340  and  334  prescribe 
what  shall  constitute  a  delivery  of  it.  It  is  delivered  by  filing 
the  original,  and  serving  a  copy  of  it :  and  §  340  is  peremptory 
that  the  copy  shall  be  served  with  the  notice  of  appeal. 

If  the  filing  of  an  undertaking,  and  service  of  a  copy  of  it, 
subsequent  to  the  service  of  notice  of  appeal,  would  make  the 
appeal  effectual  from  the  time  a  copy  of  the  undertaking  was 
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served,  and  operate  as  a  stay  of  proceedings  from  that  time, 
then  this  absurdity  would  follow  :  the  respondent  must  ex- 
cept to  the  sufficiency  of  the  sureties,  "  within  ten  days  after 
the  notice  of  the  appeal."  (Code,  §  341.) 

If  a  copy  of  the  undertaking  may  be  served  six  days  after 
the  notice  of  the  appeal,  it  may  be  served  twelve  days  there- 
after, and  after,  it  will  be  too  late  to  except  to  the  sufficiency 
of  the  sureties. 

It  is  quite  clear,  that  the  proceedings  taken  by  the  appellant 
are  not  sufficient  to  effect  a  stay  of  proceedings  upon  the  judg- 
ment appealed  from.  (The  JV*.  Y.  Central  Insurance  Co.  agt. 
The  National  Protection  Insurance  Co.,  10  How.  Pr.  R.  344.) 

The  defendants  do  not  ask  an  amendment  of  the  proceedings 
taken  on  the  appeal.  There  is  nothing  before  the  court,  on 
this  motion,  authorizing  the  court  to  make  any  order  to  validate 
the  proceedings.  Section  327  would  justify  the  court  in  amend- 
ing, on  an  application  showing  that  the  proceedings  taken  were 
taken  in  good  faith,  and  that  the  failure  to  comply  with  the 
Code  resulted  from  mistake. 

The  plaintiff  should  not  be  required  by  the  court  to  rely  on 
this  undertaking,  and  submit  to  a  stay  of  proceedings,  unless  a 
motion  to  amend,  is  made  with  the  consent  of  the  sureties. 

In  a  case  like  this,  I  doubt  the  propriety  of  even  such  an 
order.  The  undertaking,  by  its  terms,  is  executed  to  enable 
an  appeal  to  be  taken  subsequent  to  its  date,  and  not  to  render 
an  appeal  effectual,  the  notice  of  which  had  been  previously 
given.  It  is  as  easy  to  give  a  new  notice  of  appeal  and  serve 
a  copy  of  the  undertaking  with  it,  as  to  move  for  leave  to 
amend.  If  the  former  course  be  pursued,  the  plaintiff  will  have 
a  valid  security  in  the  undertaking.  If  the  latter  course  be 
taken,  although  the  security  may  be  held  to  be  valid  under 
some  order  entered  to  cure  existing  defects,  yet  it  may  require 
the  delay  and  expense  of  a  new  litigation  to  obtain  such  a  judg- 
ment. There  being  ample  time  to  serve  a  new  notice  of  ap- 
peal, I  think  the  appellant  should  be  required  to  serve  one,  and 
to  serve  with  it  a  copy  of  a  proper  undertaking. 


NEW- YORK  PRACTICE  REPORTS.  4Q5 

Gordon,  &c.  agt.  Sterling  and  others. 

This  motion  is  denied,  with  $7  costs;  but  the  proceedings, 
and  entry  of  an  order  hereupon,  will  be  stayed  until,  and  in- 
cluding the  30th,  to  admit  of  new  service  of  notice  of  appeal, 
and  of  a  copy  of  the  undertaking  with  it. 


SUPREME  COURT. 

MARY  ALSINA  GORDON,  by  her  next  friend,  agt.  JULIA  STER 
LING  and  others. 

In  an  action  for  partition,  the  court  at  the  trial,  allowed  the  complaint  to  be 
amended  so  as  to  conform  to  the  facts  proved,  by  showing  that  a  contract  of 
purchase,  for  a  lot  of  land,  by  the  intestate,  had  been  consummated  and  exe- 
cuted by  his  administrators  for  and  in  the  names  of  the  heirs  at  law. 

Where  one  of  several  defendants,  in  partition,  dies  pending  the  action,  all  that 
is  necessary  to  put  the  case  in  a  position  to  proceed  is  to  obtain,  within  a  year, 
an  order,  under  §  121  of  the  Code,  that  (he  action  be  continued  against  those 
who  have  succeeded  to  the  interest  of  the  deceased  party.  It  is  usual  to  give 
notice  of  such  application  :  but  where  the  surviving  defendants  have  no  inter- 
est in  the  question,  and  would  have  no  right  to  resist  a  motion  for  a  supple- 
mental complaint-,  notice  is  unnecessary. 

Where  such  application  is  made  within  a  year  after  the  death  of  the  party,  a 
supplemental  complaint  is  unnecessary  ( See  to  the  same  effect  Coon  agt. 
Knapp,  ante  p.  175.) 

But  where  a  supplemental  complaint  and  an  amendment  of  the  original  are 
obtained  in  such  case,  which  does  not  change  the  material  facts  in  the  original, 
and  the  amendments  are  immaterial;  a  party  who  has  not  been  served  with 
notice  of  such  application,  but  whose  interests  are  protected  by  the  judgment  in 
partition,  cannot  be  permitted  to  interfere  to  set  aside  the  judgment,  on  the 
ground  of  a  want  of  such  notice. 

Albany  Special  Term,  Aug.,  1856. 

MOTION  to  set  aside  judgment,  &c.,  for  irregularity. 

The  action  was  brought  for  partition  of  lands.  The  com- 
plaint alleges  that  Henry  Sterling  died,  in  March,  1851,  seized 
of  a  valuable  farm,  containing  in  all  about  two  hundred  and 
forty-two  acres,  and  leaving,  him  surviving,  his  widow,  Julia 
Sterling  and  four  children,  who  were  his  heirs  at  law;  that  the 
plaintiff,  as  one  of  his  heirs  at  law,  claimed  to  be  entitled  to 
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one  undivided  fourth  part  of  the  land,  and  the  defendants  Wil- 
liam H.  Sterling  and  Charles  E.  Sterling,  two  of  the  children 
of  the  decedent,  were  each  entitled  to  another  undivided  fourth 
part. 

It  was  stated  that  Catharine  Wiley,  the  other  child  and  heir 
at  law,  had  conveyed  her  undivided  fourth  part  to  Richard  S. 
Warner  and  Phrenic  C.  Gordon,  the  administrators  of  Henry 
Sterling,  deceased,  who  were  also  made  defendants ;  and  that 
the  defendant  Julia  Gordon  was  entitled  to  dower  in  the  prem- 
ises, which  had  not  been  admeasured  or  set  apart. 

The  defendants  Richard  S.  Warner  and  Phcenic  C.  Gordon 
put  in  an  answer,  in  which  they  denied  that  Henry  Sterling, 
deceased,  was  seized,  in  his  lifetime,  of  one  parcel  of  land  de- 
scribed in  the  complaint,  containing  sixteen  acres,  and  known 
as  the  Kling  lot.  They  also  allege  that  they  were  the  owners 
of  the  undivided  fourth  part  of  the  farm  conveyed  to  them  by 
Catharine  Wiley,  in  their  own  right,  and  not  as  administrators 
of  Henry  Sterling,  deceased. 

The  defendants  William  H.  Sterling  and  Charles  E.  Sterling, 
by  their  guardian,  put  in  an  answer,  substantially,  to  the  same 
effect.  Mrs.  Sterling,  the  widow,  also  answered,  denying  that 
her  husband,  in  his  lifetime,  was  seized  of  the  Kling  lot. 

After  the  cause  was  thus  put  at  issue  by  the  answers  of  all 
the  defendants,  Phrenic  C.  Gordon,  one  of  the  defendants,  died, 
intestate,  and  leaving  a  widow  and  seven  children,  him  sur- 
viving. 

On  the  30th  of  August,  1854,  the  plaintiff,  upon  notice  to  all 
the  defendants,  except  Julia  Sterling,  obtained  an  order  grant- 
ing leave  to  continue  the  action  against  the  widow  and  heirs  at 
law  of  Phcenic  C.  Gordon,  deceased,  by  supplemental  com- 
plaint ;  and  also  amending  the  complaint  by  striking  out  the 
words  "  administrators  of  Henry  Sterling,  deceased."  In  No- 
vember following,  a  motion  was  made,  in  behalf  of  Mrs.  Ster- 
ling, to  set  aside  the  order  of  the  30th  of  August,  on  the  ground 
that  it  had  been  obtained  without  notice  to  her,  which  motion 
was  granted. 

The  children  of  Phcenic  C.  Gordon,  who  were  all  infants, 
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appeared  by  their  guardian,  and  the  cause  was  noticed  for  trial 
at  the  Schoharie  circuit  in  June,  1856.  When  the  cause  was 
moved  for  trial,  the  counsel  for  Mrs.  Sterling  objected  to  the 
trial  on  the  ground  that  the  order  of  the  30th  of  August  had 
been  set  aside  as  against  her,  but  the  court  allowed  the  trial  to 
proceed.  After  hearing  the  proofs  in  the  case,  the  court  ren- 
dered judgment  for  partition  of  the  premises  described  in  the 
complaint,  and  appointed  commissioners  for  that  purpose,  wTho 
have  made  actual  partition  between  the  several  owners. 

Upon  the  trial,  it  appeared  that  the  Kling  lot  was  held  by 
Henry  Sterling,  at  the  time  of  his  death,  under  a  contract,  and 
that  shortly  after  his  death  the  defendants  Richard  S.  Warner 
and  Phrenic  C.  Gordon,  who  were  his  administrators,  paid  the 
purchase  money  and  had  the  lot  conveyed  to  the  heirs  at  law 
of  Henry  Sterling.  The  court  at  the  trial  allowed  the  com- 
plaint to  be  amended  in  this  respect,  so  as  to  make  it  conform 
to  the  facts  proved. 

The  defendant  Julia  Sterling  moved  to  set  aside  the  judg- 
ment and  subsequent  proceedings,  as  against  her,  for  irregu- 
larity, which  irregularity,  it  was  alleged,  consisted  in  proceeding 
in  the  cause  upon  the  amended  complaint  after  the  same  had 
been  set  aside. 

J.  H.  SALISBURY,  for  plaintiff. 

DEWITT  C.  BATES,  for  defendant  Julia  Sterling. 

HARRIS,  Justice.  The  proceedings  of  the  plaintiff  previous  to 
the  trial  had  not  been  strictly  regular.  Upon  the  death  of  Phre- 
nic C.  Gordon,  all  that  was  necessary,  in  order  to  put  the  case 
in  a  condition  to  proceed,  was  to  obtain  an  order,  under  the 
provisions  of  the  121st  section  of  the  Code,  that  the  action  be 
continued  against  those  who  had  succeeded  to  the  interest  of 
the  deceased  party.  It  is  usual  to  give  notice  of  such  an  appli- 
cation; but  in  a  case  like  this,  where  one  of  the  surviving  de- 
fendants has  no  interest  in  the  question,  and  would  have  no 
right  to  resist  the  motion,  I  think  notice  is  unnecessary.  The 
application  being  made  within  a  year  after  the  death  of  the 
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party,  a  supplemental  complaint  was  unnecessary.  The  sup- 
plemental complaint,  in  this  case,  did  not,  in  any  respect, 
change  the  facts  as  they  had  been  presented  in  the  original 
complaint.  Mrs.  Sterling  was  in  no  way  affected  by  it,  and 
had  the  order  of  the  30th  of  August  gone  no  further  than  to 
authorize  the  suit  to  be  continued  by  a  supplemental  complaint, 
she  ought  not  to  have  been  heard  to  complain  of  the  want  of 
notice. 

But  by  the  order  of  the  30th  of  August  the  complaint  was 
also  amended  by  striking  out  the  words  "administrators  of 
Henry  Sterling,  deceased."  Of  such  an  application  all  the  de- 
fendants who  had  appeared  were  entitled  to  have  notice.  In 
this  case  the  amendment  was  wholly  unnecessary.  It  had  been 
stated  in  the  complaint  that  the  title  of  Catharine  Wiley,  one 
of  the  children  of  Henry  Sterling,  deceased,  had  become  vested 
in  the  defendants  Richard  S.  Warner  and  Phrenic  C.  Gordon. 
This  was  true.  It  was  added  that  they  were  administrators  of 
the  estate  of  Henry  Sterling,  deceased.  This  was  also  true ; 
but  the  fact  was  quite  immaterial.  The  rights  of  the  parties, 
so  far  as  this  suit,  at  least,  is  concerned,  would  in  no  way  be 
affected  by  this  allegation.  The  words  sought  to  be  stricken 
out  by  this  amendment  might  just  as  well  have  been  left  to 
stand  in  the  complaint,  and  so  the  plaintiff's  counsel  seems,  at 
length,  to  have  concluded  ;  for  after  the  order  of  the  30th  of 
August,  so  far  as  it  affected  Mrs.  Sterling,  had  been  set  aside, 
he  proceeded,  as  I  think  he  had  a  right  to  do,  to  try  the  action 
without  the  amendment. 

Technically,  it  may  be,  there  was  still  an  irregularity  in  the 
proceeding,  arising  from  the  fact  that  the  amendment  of  the 
complaint  authorized  by  the  order  of  the  30th  of  August,  while 
it  had  been  set  aside  as  far  as  it  concerned  Mrs.  Sterling,  was 
still  in  existence  as  to  the  other  defendants.  But  the  amend- 
ment being,  as  we  have  seen,  in  respect  to  a  matter  wholly 
immaterial,  it  ought  not  now  to  be  allowed  to  affect  the  validity 
of  the  proceedings. 

But  a  conclusive  answer  to  this  application  is,  that  Mrs.  Ster- 
ling is  meddling  with  that  which  in  no  way  concerns  her.  She 
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\vas  a  proper,  though  not  a  necessary  party  to  the  suit.  Had 
the  lands  in  question  been  sold,  her  right  of  dower  might, have 
been  extinguished  ;  but  as  actual  partition  has  been  made,  her 
interest  is  in  no  way  affected  by  the  judgment.  She  is  now, 
as  she  was  before  the  suit  was  brought,  entitled  to  dower  in 
the  whole  estate.  (See  Tanner  agt.  Niles,  1  Barb.  560.)  Why, 
then,  should  she  be  permitted  to  interfere  with  a  judgment 
which  cannot  affect  her  rights'? 

The  motion  should  be  denied,  with  costs. 


NEW- YORK  COMMON  PLEAS. 

^^       ^  --x' 

c     o>  cc 
MARGARET  IRWIN  agt.  LAWRENCE  L.  Mum.  ^P( 

52- 

Service  of  notice  of  appeal  from  a  judgment  of  the  marine  court  to  the  com- 
mon pleas,  need  be  made  only  on  the  clerk  of  the  marine  court  Not  neces- 
sary to  serve  it  on  the  just  ices. 

But  the  notice  of  appeal  must  state  the  grounds  of  the  appeal.  If  not,  the  ap- 
peal may  be  dismissed,  unless  amended  in  that  particular ;  which  amendment 
may  be  allowed  by  the  court. 

New-York  Special  Term,  Feb.,  1857. 

,  for  plaintiff". 

,for  defendant. 

INGRAHAM,  First  Judge.  A  motion  is  made  to  dismiss  the 
appeal  from  the  judgment  of  the  marine  court  to  this  court,  on 
two  grounds: — 

1st.  That  the  notice  of  appeal  was  not  served  on  all  of  the 
justices. 

2d.  That  the  notice  of  appeal  does  not  contain  the  grounds 
of  the  appeal. 

In  answer  to  the  first  objection  it  is  sufficient  to  say,  that  the 
notice  was  served  on  the  clerk.  Service  on  the  clerk  is  all  that 
is  required  by  the  statute  ;  (§  354  of  the  Code  of  Procedure ;)  and 
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if  the  process  of  assimilation  to  the  practice  of  the  supreme 
court  is  to  be  extended  by  the  act  of  1853,  so  as  to  affect  the 
notice  of  appeal,  it  is  all  that  is  required  (§  327)  as  to  appeals 
in  the  supreme  court. 

The  353d  section  requires  that  the  notice  of  appeal  shall  be 
served  \vithin  twenty  days  after  judgment,  stating  the  grounds 
of  the  appeal. 

The  opinion  of  the  justice  in  the  court  of  appeals  treats  this 
section,  as  to  the  time  of  appealing,  as  still  in  force ;  as  he 
says  that  the  appeal  is  to  be  taken  within  twenty  days  after  the 
decision  of  the  general  term  of  the  marine  court.  If  it  remains 
in  force  in  that  respect,  I  see  no  reason  for  considering  the  resi- 
due of  the  section  as  affected  by  the  act  of  1853.  There  is 
nothing  in  it  inconsistent  with  that  act,  and  it  is  only  what  is 
inconsistent  that  is  repealed  thereby. 

If  there  remain  any  appeal  to  this  court,  such  appeal  can 
only  be  made  by  serving  a  notice,  as  is  provided  by  §  353, 
specifying  the  grounds  of  appeal. 

We  held,  in  Griswold  agt.  Van  Deusen,  (2  E.  D.  Smith,  178,) 
that  the  want  of  such  a  notice  was  sufficient  ground  for  the  dis- 
missal of  an  appeal ;  and  we  have  also  held,  in  July,  1856,  that 
such  a  notice  was  amendable  by  inserting  the  grounds  of  ap- 
peal. 

The  application  of  the  decisions  in  these  cases  will  dispose 
of  this  motion. 

The  motion  must  be  granted,  unless  the  appellant,  within  ten 
days,  amend  the  notice  of  appeal  by  serving  a  new  notice  con- 
taining the  grounds  of  appeal,  and  pays  the  costs  of  this  ac- 
tion— $10. 
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MARTIAL  R.  HULCE  agt.  HENRY  SHERMAN  and  RICHARD 
HUMPHREY. 

Where  the  referee  does  not  pass  upon  all  the  issues  in  the  cause,  or  when  he  has 
not  separately  found  the  facts  from  the  evidence  necessary  to  a  proper  disposi- 
tion of  all  the  issues  in  the  cause,  the  correct  and  settled  practice,  requires  the 
application  to  set  aside  the  report  for  either  of  these  causes  to  be  made,  on  mo- 
tion to  the  court  at  special  term. 

Such  errors  ought  not  to  be  entertained  on  appeal  from  the  judgment,  unless  the 
court  has  first  refused  to  correct  them,  on  special  motion  to  refer  the  matter 
back  to  the  referee.  (See  Lakin  agt.  JV.  Y.  &f  Erie  R.  R.  Co.,  11  How.  Pr. 
R.  412.) 

General  Term,  July,  1856. 

SHANKLAND,  GRAY  and  MASON,  Justices. 

THIS  case  comes  before  this  court  on  appeal  from  a  judgment 
rendered  on  the  decision  of  a  referee.  There  are  two  excep- 
tions filed  to  the  final  decision  of  the  referee  in  the  case.  The 
first  is  general  to  the  finding  and  report  of  the  referee  that  de- 
fendants are  indebted  to  the  plaintiff  upon  the  note  in  contro- 
versy to  the  amount  of  $900.35,  and  that  the  plaintiff  is  en- 
titled to  judgment  therefor,  on  the  ground  -that  the  evidence 
does  not  sustain  such  finding,  but  on  the  contrary  shows  that 
the  note  is  paid  and  satisfied.  The  second  exception  is  that 
the  referee  has  not  passed  upon  the  matters  set  up  as  a  defence 
to  the  action. 

DUANE  BROWN,  for  plaintiff1 
JAMES  B.  ELDRIDGE,  for  defendants. 

By  the  court — MASON,  Justice.  The  decision  of  this  last 
exception  involves  the  correctness  of  our  decision  in  Lakin  agt. 
The  JYtw-Yor/c  $  Erie  R.  R.  Co.  (11  How.  Prac.  R.  412.)  I 
concurred  in  the  result  of  that  decision,  for  I  was  very  clear 
that  the  referee  had  passed  upon  all  the  issues  in  the  cause,  and 
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had  found  all  the  facts  necessary  to  a  proper  disposition  of  the 
cause.  And  when  I  came  to  hear  the  case  argued  upon  the 
appeal,  I  was  confirmed  in  that  opinion,  as  will  be  seen  by  a 
reference  to  my  manuscript  opinion  in  the  final  disposition  of 
the  cause.  I  was  not,  however,  sufficiently  attentive  to  the 
proposition  laid  down  by  my  brother  SHANKLAND  in  that  case, 
wherein  he  held  it  was  improper  to  move  for  an  order  referring 
back  the  cause  to  the  referee,  when  he  had  omitted  to  pass 
upon  all  the  issues  in  the  cause,  or  find  the  facts  from  the  evi- 
dence, which  was  necessary  to  a  proper  determination  of  such 
issues. 

As  I  understand  the  practice,  both  before  and  since  the  Code, 
where  the  referee  does  not  pass  upon  all  the  issues  in  the  cause, 
it  has  been  to  refer  the  cause  back  to  him  for  a  further  report ; 
and  since  the  Code,  where  he  has  not  separately  found  the  facts 
from  the  evidence  necessary  to  a  proper  disposition  of  all  the 
issues  in  the  cause,  the  practice  has  been  the  same.  The  fol- 
lowing cases  may  be  referred  to  as  establishing  this  practice  : 
12  W.  R.  291 ;  6  How.  Prac.  R.  492 ;  12  Barb.  R.  126,  127 ; 
2  Sanf.  R.  641 ;  4  id.  691 ;  Doe  agt.  Peck,  1  C.  R.  54,  and  id. 
61;  Deming  agt.  Post,  id.  121;  1  Whit.  Pr.  714;  and  I  en- 
tertain no  doubt  that  the  correct  and  settled  practice  requires 
the  application  to  set  aside  the  report  for  either  of  the  causes 
above  stated  to  be  made  on  motion  to  the  court,  and  that  such 
errors  ought  not  to  be  entertained  on  appeal  from  the  judgment. 

Every  court  possessing  authority  to  appoint  referees  has  the 
inherent  right  to  review  their  proceedings  in  this  manner,  and 
see  that  the  referee  pass  upon  the  whole  case.  (12  Barb.  R.  127.) 
An  appeal  to  the  general  term,  as  an  appellate  court,  is  not  the 
proper  remedy  for  such  omissions  of  the  referee.  The  referee 
in  this  case  has  not  erred  in  determining  the  question  in  regard 
to  the  defence  set  up,  but  has  omitted  altogether  to  pass  upon  it. 
The  defendant  has  made  this  omission  the  ground  of  an  excep- 
tion to  the  report  of  the  referee,  acting  upon  our  decision  in  the 
case  of  Lakin  agt.  The  New-York  if  Erie  R.  R.  Co.,  (11  How. 
Pr.  R.  412,)  decided  by  us,  which  holds  that  he  could  not,  by 
motion,  have  the  cause  referred  back  by  order,  to  the  referee, 
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to  complete  his  report,  or  correct  it  in  this  respect ;  and  I  there- 
fore think  we  should  reverse  the  judgment,  and  send  the  case 
Lack  to  the  referee  for  this  cause.  This  case,  however,  must 
not  be  regarded  a  precedent  authorizing  the  practice  with  us, 
that  such  errors  as  these  are  to  be  corrected  on  appeal,  and  not 
by  motion.  No  appeal  should  lie  from  the  judgment  of  an  in- 
ferior court  for  such  errors  committed  by  referees,  unless  that 
court  has  first  refused  to  correct  them.  The  motion  to  refer 
back,  in  such  case,  is  properly  made  at  special  term.  (6  How. 
R.  492.) 

This  case  is  ordered  reported,  and  then  all  such  errors  must, 
with  us  in  this  district,  be  corrected  on  motion  to  refer  the  mat- 
ter back  to  the  referee. 

GRAY,  Justice,  concurred.     SHANKLAND,  Justice,  dissented. 


SUPREME  COURT. 

NATHANIEL  HULBERT,  an  infant  under  the  age  of  twenty-one 
years,  by  JESSE  HULBERT,  his  guardian,  agt.  WILLIAM 
YOUNG. 

The  Code,  by  requiring  suits  by  infants  to  be  brought  and  defended  exclusively 
by  guardian,  (§  115,)  has  got  rid  of  the  name  "prochein  ami,"  (which  was 
probably  its  chief  object,)  but  it  has  not  at  all  changed  the  law  requiring  the 
pleading  to  show,  by  proper  averments,  the  due  appointment  of  the  guardian 
by  the  court  or  a  judge. 

That  is,  a  complaint  which  alleges  that  "A.  B.,  an  infant  under  the  age  of  21 
years,  plaintiff,  by  C.  D.,  his  guardian,  complains,"  &c.,  is  not  sufficient,  be- 
cause it  does  not  allege  how  he  is  guardian,  whether  specially  appointed  by 
the  court,  or  otherwise.  This  is  a  traversable  fact,  and  must  be  so  stated 
that  it  may  be  traversed.  It  is  a  case  where  there  is  a  legal  disability  to  sue, 
without  the  express  authority  of  the  court. 

Where  a  complaint  is  thus  defective,  a  demurrer'  in  the  language  of  the  Code, 
"  that  the  plaintiff  has  not  the  legal  capacity  to  sue,"  is  sufficient  to  raise  the 
objection. 

Monroe  General  Term,  Dec.,  1856. 

T.  R.  STRONG,  WELLES  and  E.  DARWIN  SMITH,  Justices. 

ACTION  for  an  assault  and  battery. 
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The  complaint  commenced  as  follows  :  "  Nathaniel  Hulbert, 
an  infant  under  the  age  of  21  years,  plaintiff,  by  Jesse  Hulbert, 
his  guardian,  complains*" 

To  this  complaint  defendant  demurs — among  other  causes, 
for  u  that  it  appears  from  said  complaint  that  the  plaintiff  had 
not  legal  capacity  to  sue  or  maintain  said  action." 

The  demurrer  was  sustained  at  special  term,  and  plaintiff 
appealed  from  the  order. 

H.  R.  SELDEN,  for  plaintiff. 
A.  J.  WILKIN,  for  defendant. 

By  the  court — E»  DARWIN  SMITH,  Justice.  An  infant  at 
common  law  could  sue  either  by  a  guardian  or  prochein  ami. 
The  old  cases  say,  that  when  he  sues  or  defends  by  guardian, 
the  guardian  must  have  a  warrant ;  but  if  he  sues  by  'prochein 
ami,  the  prochein  ami  need  not ;  but  it  must  appear  that  both 
the  guardian  and  prochein  ami  have  been  admitted  by  the  court, 
(Fitzgerald  agt.  Villiers,  3  Mod.  230 ;  Young  agt.  Young,  Cro. 
Cos.  86 ;)  and  it  must  be  alleged  to  have  been  so  in  the  decla- 
ration. (Cambus  agt.  Walton,  1  Levinz,  224;  Swift  agt.  JVb#, 
1  Sid.  173 ;  4  Rep.  53,  v  54,  a.) 

The  Code,  §  115,  provides  that  in  all  cases  "  when  an  infant 
is  a  party,  he  must  appear  by  guardian,  who  may  be  appointed 
by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge 
thereof,  or  a  county  judge."  The  Code,  in  effect,  in  no  respect 
changes  the  law  in  regard  to  infants,  except  that  it  discards  the 
next  friend,  and  thereby  gets  rid  of  his  name  in  Norman  French 
• — prochein  ami — which  was  probably  the  chief  object  in  requir- 
ing suits  by  infants  to  be  brought  and  defended  exclusively  by 
a  guardian.  The  necessity  to  show  the  due  appointment  of  the 
guardian  by  the  court  or  a  judge  remains  as  before,  and  for  the 
same  reason,  that  it  is  a  traversable  fact,  and  must  be  so  stated 
that  it  may  be  traversed. 

The  case  of  Stanley  agt.  Chappell  (8  Cowen,  23G)  is  pre- 
cisely in  point.  The  plaintiff  described  himself  as  guardian  in 
the  declaration,  but  a  demurrer  was  sustained  because  he  did 
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not  show  "how  he  was  guardian,  or  that  he  was  specially  ap- 
pointed by  the  court.  In  the  case  of  Gillett  agt.  Fairchilds, 
(4  Denio,  83,)  which  was  an  action  by  a  receiver,  the  averment 
was  that  the  plaintiff  was  duly  appointed  receiver.  Judge 
BRONSON  says,  "  Such  an  averment  is  not  capable  of  trial.  It 
consists  partly  of  matter  of  law,  and  partly  of  matter  of  fact. 
The  plaintiff  should  have  stated  what  in  particular  was  done, 
and  then  the  court  could  determine  whether  he  was  duly  ap- 
pointed ;  or  if  an  issue  of  fact  was  tendered,  the  jury  could  an- 
swer as  to  the  truth  of  the  allegation."  Also,  in  Beach  agt. 
King,  (17  Wend.  197,)  it  was  held,  that  the  allegation  that  the 
plaintiff  was  duly  appointed  an  administrator  was  not  sufficient. 
In  the  case  of  White  agt.  Law,  (7  Barb.  206,)  the  plaintiff  was 
a  receiver,  and  Judge  HAND  says,  that  "  The  plaintiff,  when  he 
sues  as  receiver,  should  at  least  state  the  place  of  his  appoint- 
ment, and  distinctly  aver  that  he  had  been  duly  appointed  by 
an  order  of  the  court.  Alleging  that  he  wras  duly  appointed  on 
such  a  day  is  not  sufficient." 

These  authorities,  I  think,  clearly  show  that  the  allegation 
of  the  appointment  of  the  guardian  in  this  case  is  not  sufficient. 
There  are  some  cases  where  a  description  of  the  character  of 
the  plaintiff,  as  general  as  the  one  used  in  this  complaint,  have 
been  held  good,  but  they  are  cases  where  a  party  sued  in  an 
official  capacity,  or  by  virtue  of  his  office,  like  the  case  of  Smith) 
superintendent,  fyc.,  agt.  Levirres,  (4  Seld.  472,)  not  cases  where, 
as  in  this  case,  there  is  a  legal  disability  to  sue  without  the  ex- 
press authority  of  the  court.  In  such  cases  the  authority  must 
be  averred  or  shown  upon  the  face  of  the  complaint. 

I  had  some  doubt  whether  the  demurrer  in  this  case  was  suf- 
ficiently specific,  under  §  145  of  the  Code,  to  raise  the  point 
discussed.  It  is  in  the  precise  language  of  the  Code,  subdi- 
vision 2,  "that  the  plaintiff  has  not  the  legal  capacity  to  sue;" 
but  this  point  has  been  expressly  decided,  sustaining  this  form 
of  demurrer  in  such  a  case,  in  8  Howard,  177,  and  in  several 
other  cases  to  which  I  feel  bound  to  conform. 

The  judgment  of  the  special  term  should  be  affirmed,  with 
$10  costs. 
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SUPERIOR  COURT. 
LATHAM  agt.  BLISS  &  CHILDS. 

When  persons,  severally  liable,  are  united  as  defendants,  but  appear  by  different 
attorneys,  and  answer  separately,  and  after  issue  joined,  and  after  the  action 
has  been  noticed  for  trial,  settle,  and,  as  part  of  the  terms  of  settlement,  agree 
to  pay  to  the  plaintiff  the  legal  costs  of  the  action,  the  plaintiff  is  entitled  to 
only  one  bill  of  costs.  He  cannot  have  a  full  bill  against  each  defendant. 
He  is  entitled  to  all  the  disbursements  actually  made,  and  which  would  have 
been  taxable  if  the  defendants  had  been  sued  separately. 

He  is  not  entitled  to  a  term-fee  for  a  term  commencing  subsequent  to  the  settle- 
ment, although  the  action  had  been  noticed  for  such  term,  and  a  note  of  issue 
filed,  and  a  calendar  had  been  made  for  such  term,  containing  such  action. 

New-York  Special  Term,  Dec.,  1856. 

Before  OAKLEY,  CH.  J.,  BOSWORTH,  HOFFMAN  and  SLOSSON, 
Justices. 

THE  defendants  were  sued  as  the  maker  and  indorser  of  a 
promissory  note  :  they  appeared  by  different  attorneys  and  an- 
swered separately.  On  the  29th  of  November,  1856,  after  the 
action  had  been  noticed  for  the  December  term,  and  a  note  of 
issue  had  been  filed,  the  parties  settled.  By  the  terms  of  the 
settlement,  the  defendants  agreed  to  pay  to  the  plaintiff  "  the 
legal  costs  of  the  action."  The  plaintiff  made  up  a  separate 
bill  of  costs  against  each  defendant,  and  each  bill  was  the 
same  amount.  The  clerk  adjusted  and  allowed  one  bill,  and 
only  one,  and  included  in  it  a  fee  of  $10,  for  the  cause  being 
on  the  calendar  December  term,  1856.  The  parties  did  not 
inform  their  attorneys  of  the  settlement  until  some  time  in  De- 
cember. On  a  motion  made  to  Mr.  Justice  DUER  to  correct 
the  taxation,  or  adjustment  of  costs,  he  made  an  order  affirming 
the  clerk's  adjustment,  except  that  he  disallowed  the  charge  oi 
$10  for  the  cause  being  on  the  calendar  December  term.  From 
that  order  the  plaintiff  appeals. 
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HOPPER  &  HOWLAND,  for  plaintiff. 

G.  R.  WHITREDGE,  for  defendant  Bliss. 

W.  G.  BROWN,  for  defendant  Childs. 

By  the  court — BOSWORTH,  Justice.  "  The  legal  costs  of  the 
action,"  which  the  defendants  agreed  to  pay,  means  such  costs  as 
the  plaintiff  would  have  been  entitled  to  recover,  if  a  judgment 
had  been  entered  in  his  favor  at  the  time  of  the  settlement 
without  a  trial.  Section  304  is  explicit — that  if  a  maker  and 
indorser  of  a  promissory  note  are  separately  sued,  the  plaintiff 
shall  recover  but  one  bill  of  costs,  and  the  disbursements  in  the 
other  action. 

There  is  nothing  in  the  Code  which  favors  the  idea  that, 
when  they  are  sued  together,  the  plaintiff  may  collect  full  costs 
of  the  action  of  each.  He  can  have  but  one  bill  of  costs. 

Section  3Q6  has  no  application  to  the  case.  That  section 
vests  in  the  court  a  discretionary  power,  when  several  persons, 
not  united  in  interest,  are  made  defendants,  and  answer  sepa- 
rately, and  the  plaintiff  recovers  only  against  part  of  them,  to 
award  costs  to  such  of  the  defendants  as  have  judgment  in  their 
favor. 

In  this  case  the  position  of  the  plaintiff  is  the  same  as  if  he 
had  obtained  a  verdict  against  all  the  defendants,  and  they  had 
then  tendered  the  amount  of  the  verdict,  and  such  sum  as  might 
be  necessary  to  pay  the  costs  up  to  that  time.  The  only  dif- 
ference is,  that  in  the  case  supposed  the  plaintiff  might  have 
been  entitled  to  a  trial-fee. 

We  think  it  quite  clear,  that  the  plaintiff  is  entitled  to  but 
one  bill  of  costs  :  that  will  include  all  the  disbursements  made 
in  the  action,  which  are  allowed  by  law. 

The  cause  having  been  settled  before  the  December  term 
commenced,  there  was  no  necessity  for  its  being  on  the  calendar 
of  the  December  term.  The  fact,  that  the  plaintiff  did  not  in- 
form his  attorney  of  the  settlement,  may,  perhaps,  be  a  reason, 
why  he  should  compensate  his  attorney  for  any  services  subse- 
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quently  rendered,  in  ignorance  of  the  settlement,  in  watching 
the  calendar.  But  there  would  seem  to  be  no  more  reason  for 
charging  these  costs  to  the  defendants  than  if  the  attorneys  had 
been  present  at  the  settlement. 

We  think  the  order  appealed  from  is  right  in  all  respects, 
and  it  must  be  affirmed. 


SUPREME  COURT. 

JAMES  R.  GANDAL  agt.  CHARLES  FINN. 

THOMAS  W.  LOCKWOOD  agt.  CHARLES  FINN. 
MANN,  KENDRICK  &  MANN  agt.  CHARLES  FINN. 

A  statement  in  a  confession  of  judgment  under  the  Code  (§  383)  held  insuffi- 
cient, which  was  as  follows  :  "  The  above  indebtedness  arose  on  account  for 
goods,  wares  and  merchandise,  and  property  sold  and  delivered  to  me  by  the 
plaintiffs,  for  which  I  have  not  paid ;  and  the  sum  above  confessed  is  justly 
due  to  the  plaintiffs,  without  any  fraud  whatever." 

Also,  another  statement  held  insufficient,  which  was  as  follows :  "  The  above 
indebtedness  arose  on  account  for  goods,  wares  and  merchandise,  sold  and 
delivered  by  said  plaintiff  to  me  since  the  first  day  of  January,  1855;  and  the 
sum  above  confessed  is  justly  due  to  the  said  plaintiff,  without  any  fraud  what- 
ever." These  judgments  were  both  entered  up  the  14th  Dec.,  1S55. 

The  object  of  the  requirement  of  the  Code  is  the  same  as  that  of  (he  statute  of 
1818,  in  regard  to  the  confessions  of  judgment ;  but  the  statement  under  the 
Code  need  not  be  so  particular,  specific,  or  precise  as  the  act  of  1S18,  which 
required  the  statement  to  be  as  special  and  precise  as  a  bill  of  particulars. 

The  statement  under  the  Code  may  be  precise  and  comprehensive ;  but  still  it 
must  state  the  facts  out  of  which  the  indebtedness  arose.  Where  the  indebt- 
edness is  for  property  sold,  it  should  state  when  it  was  sold,  the  general  na- 
ture of  the  property,  and  the  time  of  credit,  the  price  or  aggregate  of  the 
purchase,  and  the  amount  of  payments,  if  any. 

Saratoga  Special  Term,  Sept.,  1856. 

THIS  was  a  motion  by  Gandal,  plaintiff  in  the  first  above 
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entitled  action,  to  set  aside  the  judgments  entered  on  confession 
in  the  second  and  third  actions. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

HUGHES  &  NORTHUP  and  JAMES  GIBSON,  for  motion* 
MILLARD  &  KING  and  WM.  A.  BEACH,  opposed. 

ROSEKRANS,  Justice.  Gandal,  the  plaintiff  in  the  first  above 
entitled  cause,  is  a  judgment  and  execution  creditor  of  the  de- 
fendant, Finn,  and  moves  to  set  aside  the  judgments  in  the 
other  two  causes,  rendered  by  confession  under  §  383  of  the 
Code,  on  the  ground  that  the  statements  upon  which  said  judg- 
ments were  rendered  do  not  comply  with  the  requirements  of 
the  second  subdivision  of  that  section.  The  judgments  sought 
to  be  set  aside  were  both  entered  up  on  the  14th  of  December, 
1855,  upon  confessions  dated  on  that  day. 

The  statement  in  the  case  of  Mann  and  Kendrick,  under  this 
subdivision,  is  as  follows  : — ' 

"  The  above  indebtedness  arose  on  account  for  goods,  wares 
and  merchandise,  and  property  sold  and  delivered  to  me  by  the 
plaintiffs,  for  which  I  have  not  paid;  and  the  sum  above  con- 
fessed is  justly  due  to  the  plaintiffs,  without  any  fraud  what- 
ever." 

In  the  case  of  Lockwood,  the  statement,  under '  this  subdi- 
vision, is  as  follows  : — 

"  The  above  indebtedness  arose  on  account  for  goods,  wares 
and  merchandise,  sold  and  delivered  by  said  plaintiff  to  me 
since  the  first  day  of  January,  1855 ;  and  the  sum  above  con- 
fessed is  justly  due  to  the  said  plaintiff,  without  any  fraud 
whatever." 

The  second  subdivision  of  §  383  requires,  in  substance,  that 
the  verified  statements  of  the  defendant,  upon  which  the  judg- 
ment is  to  be  entered,  if  the  judgment  is  for  money  due  or  to 
become  due,  must  state  concisely  the  facts  out  of  which  the  in- 
debtedness arose.  The  object  of  this  requirement  is  precisely 
the  same  as  that  of  the  statute  of  1818,  in  regard  to  the  con- 
fessions of  judgment,  and  that  was  to  point  the  creditors  of 
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the  defendant  to  the  precise  transaction,  or  transactions,  out  of 
which  the  confessed  indebtedness  arose,  to  enable  them  to  in- 
quire into  its  truth,  and  to  confine  the  defendant  and  the  creditor, 
to  whom  the  judgment  should  be  confessed,  to  the  particular 
matter  set  forth  as  the  foundation  of  the  judgment,  in  case  its 
good  faith  should  be  asked. 

The  statute  of  1818,  it  is  true,  required  a  greater  particu- 
larity, and  a  more  definite  specification  than  §  383  of  the  Code. 
The  former  required  "  a  particular  statement  and  specification 
of  the  nature  and  consideration  of  the  debt;"  and  the  latter 
"  a  concise  statement  of  the  facts  out  of  which  the  debt  arose." 
It  was  held  that  the  statement  and  specification  under  the  act 
of  1818  should  be  "  as  special  and  precise  as  a  bill  of  particu- 
lars, and  if  the  consideration  of  the  judgment  was  for  goods 
sold,  the  specification  was  required  to  state  the  kind,  quantity 
and  price  of  the  goods,  and  the  time  of  sale,  as  in  a  bill  of 
particulars."  (Lawless  agt.  Racket,  16  J.  R.  149;  Brinkerhoff 
agt.  Marvin,  5  /.  Ch.  R.  320,  325,  326.) 

The  statement  under  the  Code  need  not  be  so  particular, 
specific,  or  precise.  It  may  be  precise  and  comprehensive ; 
but  still  it  must  state  the  facts  out  of  which  the  indebtedness  arose, 
upon  which  the  judgment  is  confessed. 

If  it  is  to  be  of  any  service  to  the  creditors  of  the  judgment- 
debtor,  or  answer  to  any  the  purposes  for  which  it  is  required, 
it  should  in  those  where  the  indebtedness  is  for  property  sold, 
state  when  the  property  was  sold,  the  general  nature  of  the 
property,  and  the  time  of  credit,  the  price  or  aggregate  of  the 
purchase,  and  the  amount  of  payments,  if  any.  Unless  this  is 
done,  the  transaction  is  not  identified  or  distinguishable  from 
others  of  a  similar  character,  nor  are  the  words,  "  it  must  con- 
cisely state  the  facts  out  of  which  it  arose,"  satisfied. 

This  language  imports  that  the  particular  transaction  out  of 
which  the  indebtedness  arose,  shall  be  specified  and  identified 
in  the  statement. 

Had  the  legislature  intended  that  the  statement  should  only 
set  forth  generally  the  nature  and  consideration  of  the  debt,  they 
would  have  employed  different  language  from  that  used  in  the 
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second  subdivision  of  §  383.  In  the  language  of  DEAN,  Jus- 
tice, in  Chappel  agt.  Chappel,  (2  Kern.  221,)  "  The  intention  of 
the  requirement  was  to  compel  the  person  confessing  a  judg- 
ment to  disclose  what  was  the  real  consideration  of  the  judg- 
ment confessed,  and  to  show  to  all  interested  the  transaction  out 
of  which  the  debt  originated." 

In  the  view  which  I  have  taken  of  the  section  of  the  Code 
under  consideration,  the  judgment  in  favor  of  Mann,  Kendrick 
and  Mann  is  void  as  against  the  plaintiff  Gandal. 

The  statement  does  not  set  forth  what  kind  of  goods,  wares 
and  merchandise  sold,  constituted  a  part  of  the  indebtedness, 
nor  how  much  in  value,  nor  how  much  of  the  indebtedness 
arose  out  of  the  sale  of  other  property,  nor  of  what  kind  the 
latter  consisted,  nor  where  the  sale  was  made.  It  points  to  no 
particular  transaction  to  which  other  creditors  can  direct  their 
inquiries;  and,  so  far  as  affecting  the  objects  intended  to  be 
obtained  by  the  section  of  the  Code  referred  to,  it  might  as  well 
have  been  entirely  omitted. 

The  statement  in  the  case  of  Lockwood  is  not  quite  so  de 
fective  as  the  one  in  the  case  of  Mann  and  others,  inasmuch  as 
it  states  that  the  consideration  of  the  indebtedness  was  only  for 
goods,  wares  and  merchandise  sold  and  delivered,  and  states 
the  time  of  sale,  between  the  1st  of  January  and  14th  of  De- 
cember, 1855 ;  and  the  creditors  seeking  to  investigate  the  good 
faith  of  the  Lockwood  judgment,  would  only  have  to  grope  their 
way  the  entire  range  of  property  coming  within  the  description 
of  goods,  wares  and  merchandise,  and  through  a  period  of  eleven 
months  and  a  half,  which,  in  reference  to  the  Mann  judgment, 
these  inquiries  would  necessarily  be  extended  to  all  kinds  of 
property  which  would  be  the  subject  of  sale,  and  through  all 
time. 

I  do  not,  however,  consider  the  statement  upon  which  the 
Lockwood  judgment  was  entered  sufficient  to  answer  the  pur- 
poses of  the  statute.  The  statute  is  remedial,  and  should  re- 
ceive such  a  construction  as  will  satisfy  the  purpose  intended 
to  be  affected  by  it.  I  think  the  only  difference  between  the 
requirements  of  the  statute  of  1818  and  §  383  of  the  Code  is, 
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that  under  the  latter  the  judgment-debtor  is  released  from  the 
minuteness  and  particularity  of  detail  required  under  the  former. 

In  cases  where  the  consideration  of  the  indebtedness  is  prop- 
erty sold,  the  Code  does  not  require  the  bill  of  particulars  to 
have  been  given  under  the  statute  of  1818;  but  the  nature  of 
the  property  should  be  set  forth,  with  other  particulars  of  dis- 
tinction than  the  general  statement  that  it  was  real  or  personal 
property,  and  the  time  of  the  transaction  should  be  specifically 
stated. 

The  plaintiffs,  in  the  second  judgment  sought  to  be  set  aside, 
were  merchants  in  the  city  of  Troy,  and  sold  goods  and  other 
property  to  the  defendant,  who  was  a  merchant  at  Fort  Edward. 
There  is  no  hardship  in  requiring  of  them,  in  case  they  take  a 
confession  of  judgment  for  those  demands,  to  state  that  on  a 
certain  day  (specifying  it)  the  plaintiffs  sold  to  defendant,  a 
country  merchant,  a  bill  of  hardware,  for  the  supply  of  the 
store  of  the  defendant,  amounting  to  $100,  or  $500,  or  any 
other  sum,  stating  it  truly,  upon  a  credit  of  six  months,  upon 
which  the  defendant,  on  a  day  specified,  paid  an  amount  speci- 
fied, and  to  repeat  the  sales  and  payments  in  the  same  manner 
as  often  as  they  have  occurred. 

This  would  be  nothing  more  than  a  concise  statement  of  facts 
out  of  which  the  indebtedness  arose,  and  this  statement  would 
show  that  the  sum  for  which  the  judgment  was  confessed  was 
already  due,  or  to  become  due.  A  less  degree  of  conciseness 
than  this  would  defeat  the  purposes  of  the  act,  and  render  it 
comparatively  a  dead  letter. 

The  motion  to  set  aside  the  judgment  of  Mann  and  others, 
and  of  Lockwood,  against  Finn,  should  be  granted,  with  ten 
dollars  costs. 
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SUPREME  COURT. 
ADAM  L.  STARING  agt.  ELIJAH  JONES  and  ELIJAH  H.  CALEB. 

Nothing  short  of  a  written  notice  of  the  judgment  served  upon  the  opposite 
party,  or  his  attorney,  will  limit  the  time  in  which  to  appeal.  Actual  knowl- 
edge of  the  entry  of  the  judgment,  by  the  opposite  party  or  his  attorney,  will 
not  supersede  the  written  notice. 

An  appeal  from  a  judgment  entered  upon  the  report  of  a  referee  does  not  operate 
to  stay  execution  without  the  undertaking  provided  by  the  Code,  unless  a 
judge  of  the  court  so  order. 

On  a  motion  to  set  aside  an  execution,  and  for  a  stay  of  proceedings  pending  an 
appeal,  where  a  judgment  has  been  entered  without  a  written  notice  served,  it 
seems  that  the  requisite  undertaking  to  stay  may  be  given. 

Steuben  Circuit  and  Special  Term,  May,  1856. 

THE  action  was  tried  before  a  referee,  and  judgment  entered 
on  his  report  on  the  first  day  of  March,  against  the  defendants 
for  $678. 

On  the  same  day,  the  attorneys  for  the  parties  entered  into  a 
stipulation,  as  the  affidavit  of  one  of  the  defendants  states,  pro- 
viding that  the  defendants  should  have  forty  days  to  prepare 
and  serve  a  case,  or  bill  of  exceptions,  on  appeal  to  the  general 
term,  and  that  all  proceedings  on  the  judgment  should  be  stayed 
on  such  appeal,  until  the  decision  of  the  general  term  there- 
upon, and  that  the  plaintiff  have  the  same  time  to  propose 
amendments,  &c.  The  affidavit  of  one  of  the  plaintiff's  attor- 
neys, and  who  signed  the  stipulation,  denies  expressly  that  the 
time  therein  mentioned  was  forty  days,  and  states  positively 
that  it  was  thirty  days ;  and  denies  that  he  ever  signed  any 
stipulation,  giving  forty  jdays  to  serve  the  case  or  bill  of  ex- 
ceptions. It  states  further,  that  the  word  has  been  altered 
from  thirty  to  forty y  since  he  gave  the  stipulation,  and  without 
the  consent  of  either  of  the  plaintiff's  attorneys.  The  stipula- 
tion is  not  produced.  It  wras  filed  in  the  clerk's  office  of  Che- 
mung  county  on  the  8th  of  April,  and  after  the  question  arose 
whether  it  was  thirty  or  forty  days. 
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On  the  2d  of  April,  the  plaintiff's  attorneys  issued  an  execu- 
tion upon  the  judgment  and  delivered  same  to  a  deputy  of  the 
sheriff  of  Chemung  for  collection.  No  written  notice  of  the 
judgment  has  been  given. 

On  the  7th  of  April  notice  of  appeal  and  copy  bill  of  ex- 
ceptions were  served  by  defendants'  attorneys  on  plaintiff's  at- 
torneys, a  copy  of  the  notice  of  appeal  having  been  previously 
filed  with  the  clerk  of  Chemung  county. 

The  motion  by  the  defendants  is  to  set  aside  the  execution, 
and  that  proceedings  be  stayed,  &c.,  until  the  decision  of  the 
appeal,  and  that  the  defendants  have  liberty  to  perfect  the  ap 
peal,  &c.,  or  for  such  other  order,  &c. 

BROOKS  &  TOMLINSON,  for  defendants. 
CHRISTIE  &  CURTIS,  for  plaintiff. 

WELLES,  Justice.  The  stipulation  upon  which  the  defend- 
ants rely,  must  be  laid  out  of  view.  So  far  as  it  could,  by  pos- 
sibility, aid  them,  it  is  flatly  denied.  It  is  not  produced,  and 
no  sufficient  reason  is  given  for  not  producing  it.  It  is  not  a 
paper  belonging  to  the  files  of  the  clerk's  office,  and  it  was  un- 
necessarily placed  there  after  the  dispute  arose  respecting  its 
contents. 

The  notice  of  appeal  was  not  served  upon  the  plaintiff's  at- 
torneys until  after  they  had  issued  their  execution.  The  exe- 
cution was,  therefore,  regular.  The  defendants'  appeal,  how- 
ever, is  regular,  and  in  time.  There  has  been  no  written  notice 
of  the  judgment  served  upon  the  defendants  or  their  attorneys. 
Nothing  short  of  this  will  limit  the  time  in  which  to  appeal. 
Actual  knowledge  of  the  entry  of  the  judgment,  by  the  defend- 
ants or  their  attorneys,  will  not  supersede  the  written  notice. 

The  motion  to  set  aside  the  execution  must  be  denied,  with 
seven  dollars  costs. 

The  application  to  stay  proceedings  until  the  decision  of  the 
appeal  by  the  general  term,  is  also  denied. 

An  appeal  from  a  judgment  entered  upon  the  report  of  a 
referee  does  not  operate  to  stay  execution,  without  the  under- 
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taking  provided  by  the  Code,  unless  a  judge  of  the  court  so 
order.  Nothing  appears  in  these  papers  to  justify  such  an 
order.  (Code,  §  348.) 

I  incline  to  the  opinion  that  the  defendants  may  now  give  the 
requisite  undertaking,  and  thus  stay  the  plaintiff's  proceedings. 
The  defendants  may  have  ten  days  to  serve  a  case  or  bill  of 
exceptions,  and  the  plaintiff  thirty  days  to  propose  amend- 
ments. 


SUPREME  COURT. 
WILLIAM  DAVIS  agt.  HENRY  R.  DUNHAM  and  others. 

It  is  now  well  settled,  that  a  party  desirous  of  having  a  discovery  of  books,  pa- 
pers, &c.,  relating  to  the  merits  of  a  suit,  may  conform  his  proceedings  to  the 
provisions  of  the  Revised  Statutes,  (2  R.  S.  199,)  or  of  the  Code,  (§  388,) 
according  to  his  own  taste.  (See  1  Kern.  575.) 

But,  in  either  case,  the  party  who  asks  for  the  order  must  show,  to  the  satisfac- 
tion of  the  court  or  officer,  that  the  books  or  papers  which  he  seeks  to  have 
produced  contain  evidence  relating  to  the  merits  of  the  action.  And  the 
9th  rule  requires  that  ihe  facts  and  circumstances  upon  which  the  discovery 
is  claimed  should  be  set  forth  in  the  petition. 

The  statement  of  these  facts  and  circumstances  must  be  sufficient  to  satisfy  the 
court  or  officer  that  there  is  reason  to  believe  that  the  books,  &c.,  which  the 
party  seeks  to  obtain,  do,  in  fact,  contain  material  evidence. 

.Albany  General  Term,  Dec.,  1855. 

WRIGHT,  HARRIS  and  WATSON,  Justices. 

DISCOVERY  of  books,  &c. 

The  plaintiff,  upon  notice  to  the  defendants'  attorneys,  pre- 
sented to  one  of  the  justices  of  this  court,  at  chambers,  a  peti- 
tion, stating  that  this  action  had  been  brought  upon  a  promis- 
sory note  made  by  Greene  &  Mather,  as  the  agents  of  the  de- 
fendants, who  were  the  proprietors  of  the  Albany  and  New- 
York  line  of  freight  barges,  of  which  note  the  plaintiff  was  the 
indorsee ;  that  the  cause  was  at  issue  upon  an  answer  of  the 
defendants,  denying  the  allegations  of  the  complaint,  that  "cer- 
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tain  books  and  paper  writings,  to  wit,  the  bill-book,  or  books, 
ledgers,  and  day  and  cash  book,  or  books  of  the  said  line,  for 
the  years  1845,  1846,  1847,  1850,  1851,  1852,  1853  and  1854, 
and  also  the  articles  of  association  of  said  line,  are  in  the  cus- 
tody, or  under  the  control  of  the  defendants,  and  that  a  dis- 
covery and  production  of  the  books  and  paper  writings  are  ma- 
terial to  enable  the  plaintiff  to  sustain  his  complaint  on  the  trial 
of  the  issue,  and  to  prepare  for  the  trial,  as  the  petitioner  was 
advised  by  counsel  and  believed. 

It  was  further  stated  that  the  books  and  writings  were  not  in 
the  custody  or  control  of  the  plaintiff.  The  plaintiff  thereupon 
asked  for  an  order,  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  the  rules  of  the  court,  requiring  the  defend- 
ants to  produce  and  discover  the  books  and  paper  writings  men- 
tioned in  the  petition,  so  as  to  enable  the  petitioner  to  use  the 
same  in  preparing  for  the  trial.  The  petition  was  verified  by 
the  affidavit  of  the  plaintiff. 

Upon  the  hearing  of  the  application,  the  justice  made  an 
order  requiring  the  defendants  to  produce  and  deposit,  at  the 
office  of  their  counsel  in  the  city  of  Albany,  at  a  time  therein 
specified,  "  the  bill-books,  ledgers,  day  and  cash  books  of  the 
Albany  and  New- York  line  of  freight  barges  for  the  years 
1845,  1846,  1847,  1853  and  1854,  also  the  articles  of  associa- 
tion of  said  line,  and  that  the  said  books  and  paper  writings, 
on  being  so  produced  and  deposited,  remain  with  the  said  coun- 
sel for  the  space  of  ten  days,  and  that  said  plaintiff,  during  the 
said  ten  days,  have  leave  to  inspect  the  same.  From  this  order 
the  defendants  appealed  to  the  general  term. 

JOHN  K.  PORTER,  for  plaintiff. 
S.  0.  SHEPARD,/br  defendants. 

By  the  court — HARRIS,  Justice.  I  have  no  doubt  that  it  was 
the  intention  of  the  framers  of  the  Code,  and  the  legislature 
who  adopted  their  work,  to  construct  a  new  and  complete  sys- 
tem of  proceedings,  from  the  commencement  to  the  end  of  an 
action,  and  that,  with  a  view  to  the  discovery  of  books,  papers, 
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and  documents,  containing  evidence  relating  to  the  merits  of 
the  action,  in  all  proper  cases,  the  provisions  on  the  subject  in 
the  388th  section  were  adopted.  These  provisions  are  ade- 
quate to  every  conceivable  case  in  which  such  a  discovery 
would  be  proper. 

While  thus  adequately  providing  for  every  case  of  this  de- 
scription which  should  arise  in  the  progress  of  an  action,  it  is 
not  to  be  supposed  that  it  was  intended,  at  the  same  time,  to 
leave  in  force  another  and  different  mode  of  proceeding  to  ac- 
complish the  same  purpose,  allowing  the  litigant  to  adopt 
either  at  his  option.  A  single  and  uniform  mode  of  proceeding 
in  all  cases  was  an  avowed  and  controlling  object  in  the  adop- 
tion of  the  Code. 

And  yet,  it  seems,  that  the  frarners  of  the  Code  and  the  legis- 
lature have,  in  respect  to  the  discovery  of  books,  papers,  and 
documents,  failed  to  secure  this  end.  It  is  now  settled  by  the 
adjudication  of  the  court  of  appeals,  that  a  party  who  needs 
such  a  discovery  has  two  concurrent  remedies  to  which  he  may 
resort.  He  may  make  his  application  in  the  manner  prescribed 
by  the  Revised  Statutes,  (2  R.  S.  199,)  or  he  may  proceed  un- 
der the  388th  section  of  the  Code.  (See  Gould  agt.  M'Carty, 
1  Kernan,  575,)  Indeed,  that  court  has  gone  further,  and  con- 
trary to  the  invariable  practice  and  understanding  of  the  court 
and  the  legal  profession  ever  since  the  Revised  Statutes  were 
enacted,  decided  that,  though  the  legislature  had  imposed  upon 
the  supreme  court  the  duty  of  prescribing,  by  general  rules,  the 
cases  in  which  a  discovery  might  be  compelled,  and  although 
this  has  been  done,  yet  the  court  itself  is  not  bound  by  these 
rules,  but  may  compel  a  discovery  in  other  cases  than  those 
prescribed.  It  is,  therefore,  no  longer  to  be  doubted,  that  a 
party,  desirous  of  having  a  discovery  of  books,  &c.,  relating  to 
the  merits  of  a  suit,  may  conform  his  proceedings  to  the  pro- 
visions of  the  Revised  Statutes,  or  of  the  Code,  according  to 
his  own  taste.  They  are  but  different  modes  of  proceeding  to 
attain  the  same  end,  and  adapted  to  the  same  cases.  The 
ground  of  the  application,  under  either  mode  of  proceeding,  is, 
that  the  party  from  whom  the  discovery  is  sought  has,  in  his 
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possession,  or  power,  books,  papers  and  documents,  containing 
evidence  relating  to  the  merits  of  the  suit,  or  the  defence  therein. 
(2  R.  S.  199,  §  21 ;  Code,  §  388.)  In  either  case,  the  party 
who  asks  for  the  order  must  show,  to  the  satisfaction  of  the 
court  or  officer,  that  the  books  or  papers  which  he  seeks  to 
have  produced  contain  evidence  relating  to  the  merits  of  the  suit; 
with  a  view  to  this,  the  9th  rule  of  the  court  requires  that  the 
facts  and  circumstances  upon  which  the  discovery  is  claimed 
should  be  set  forth  in  the  petition. 

In  this  case  the  petition  states  that  the  action  is  brought  upon 
a  note  made  by  the  defendants,  through  their  authorized  agents, 
on  the  27th  of  October,  1854,  and  that  the  defence  interposed 
by  the  defendants  is  a  general  denial.  No  other  facts  or  cir- 
cumstances are  stated  to  support  the  general  allegation  that  all 
the  bill-books,  day-books,  cash-books  and  ledgers  in  which  the 
transactions  and  business  of  the  defendants,  however  extensive 
and  varied  such  transactions  and  business  may  have  been,  are 
material  to  enable  the  plaintiff  to  prepare  for  trial  and  to  sus- 
tain his  complaint. 

The  plaintiff  has  not  himself  ventured  to  assert  that  any  one 
of  all  these  books  contains  any  evidence  relating  to  the  merits 
of  his  action.  The  application  seems  like  an  adventure  upon 
which  the  plaintiff  has  entered,  not  so  much  for  the  purpose  of 
obtaining  any.  evidence  of  which  he  has  any  knowledge  or  in- 
formation, as  to  obtain  an  opportunity  of  examining  the  defend- 
ants' books,  with  the  hope  of  discovering  something  there, 
which  may  prove  advantageous  to  him,  either  in  this  suit  or 
some  other  matter.  Such  an  experiment  is  not  within  the  ob- 
ject of  the  legislature  in  making  provision  for  the  production 
and  discovery  of  books,  papers  and  documents. 

"  A  party  has  no  right,"  says  Mr.  Justice  BOSWTORTH,  in 
Hoyt  agt.  The  American  Exchange  Bank,  (1  Duer,  652,)  "to 
have  a  general  inquisitorial  examination  of  all  the  books,  pa- 
pers and  documents  of  his  adversary,  with  a  view  to  ascertain 
if  perchance  something  cannot  be  found  which  will  possibly 
aid  him." 

So,  in  Brevoort  agt.  Warner,  (8  How.  321,)  it  was  said  by 
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HAND,  Justice,  that  "neither  at  law  nor  in  equity  has  a  party 
a  right  to  make  a  general  search  and  examination  for  evidence 
among  the  private  books  and  papers  of  his  adversary.  Such 
an  order  might  lead  to  great  abuses,  and  be  a  judicial  sanction 
to  a  dangerous,  vexatious  and  impertinent  meddling  with  the 
private  business  and  affairs  of  another." 

Having  myself  made  the  order  in  question,  I  am  the  less  un- 
willing to  say  that  I  think  it  was  granted  without  sufficient  con- 
sideration. The  plaintiff  has  not,  in  his  petition,  even  stated 
that  he  believes  the  books,  &c.,  which  he  asks  to  have  pro- 
duced, contain  "evidence  relating  to  the  merits  of  the  action." 
Whether  the  proceeding  is  instituted  under  the  Revised  Stat- 
utes or  under  the  Code,  this  allegation  is  indispensable.  And 
not  only  this,  but  the  facts  and  circumstances  must  be  stated, 
sufficient  to  satisfy  the  court  or  officer  to  whom  the  application 
is  made,  that  there  is  reason  to  believe  that  the  books,  &c., 
which  the  party  seeks  to  obtain,  do,  in  fact,  contain  material 
evidence. 

I  am  of  opinion,  therefore,  that  the  order  should  be  reversed. 


SUPERIOR  COURT. 

In  the  matter  of  the  application  of  WILLIAM  RAMSDEN,  to  be 
made  a  naturalized  citizen  of  the  United  States. 

The  power  conferred  by  the  constitution  of  the  United  States  upon  congress  to 
establish  a  rule  of  naturalization,  is  of  that  class  which  leaves  authority  in 
the  states,  until  congress  exercises  the  delegated  right.  And  when  so  exer- 
cised, the  act  of  congress  becomes  necessarily  exclusive  over  the  whole  sub- 
ject— that  is,  a  power  exclusively  to  constitute  citizens — not  merely  a  power  to 
prescribe  how  the  states  shall  do  so.  It  involves  the  whole  power  of  effecting 
the.  object  as  well  as  all  details  of  its  exercise.  ( This  is  adverse  to  the  case  of 
ex  parte  Knowles,  decided  by  the  supreme  court  of  California.  Jim.  Law 
Reg.  for  Aug.  1856.) 

In  1802,  a  new  statute  was  passed  by  congress  upon  the  subject  of  naturalization, 
repealing  the  former  statute.  It  contains  the  following  clause  : — 
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"Whereas,  doubts  have  arisen  whether  certain  courts  of  record  in  some  of  the 
states  are  included  within  the  description  of  district  or  circuit  courts— Be  it 
enacted,  that  every  court  of  record,  in  any  particular  state,  having  common- 
law  jurisdiction,  and  a  seal,  or  clerk,  or  prothonotary,  shall  be  considered  aa 
a  district  court,  within  the  meaning  of  this  act." 

Although  the  several  statutes  of  the  states,  passed  from  time  to  time,  regulating 
the  fees  of  the  clerks  of  the  courts  in  reference  to  naturalization— prohibiting 
courts  from  naturalizing  on  certain  days,  &c., — cannot  be  considered  as  con* 
ferring  a  power  to  naturalize,  which  the  state  legislatures  are  incompetent, 
even  by  the  most  explicit  words,  to  bestow,  yet  they  operate  in  this  manner:— 

The  power  of  legislation  upon  this  subject  existed  in  the  states  prior  to  the  con- 
stitution :  The  legislation  would  have  been  executed  in  the  ordinary  tribunals 
of  justice:  The  power  has  been  superseded  by  an  act  of  congress  passed  under 
the  constitution;  Congress  adopted  the  state  tribunals  as  the  agents  to  exer- 
cise the  power,  as  they  would  have  performed  it  before :  The  concurrence  of 
the  state  legislatures,  expressed  or  fairly  implied,  adds  the  sanction  of  the 
state  to  this  delegation  of  power. 

Whether  such  tribunals  are  bound  to  act  may  admit  of  controversy.  That  their 
acts  are  lawful,  if  they  do  so,  seems  undeniable.  (  The  California  case,  supra> 
holds,  that  the  power  to  naturalize,  conferred  by  the  act  of  1802,  was  a  ju- 
dicial power  ;  that  congress  had  no  authority  to  confer  jurisdiction  upon 
the  courts  of  the  states  ;  that  the  states  had  originally  the  power  to  natu- 
ralize. ;  that  the  provision  of  the  constitution,  giving  power  to  congress  to 
establish  a  uniform  rule  of  naturalization,  did  not  exclude  the  states  from 
naturalizing,  although  they  must  follow,  in  doing  so,  any  rule  prescribed 
by  congress ;  that  the  power  is  not  given  to  congress  at  all,  but  only  the 
power  to  direct  the  states  in  what  manner  and  according  to  what  rules 
they  shall  naturalize.) 


New- York  Special  Term,  Jan.,  1857. 

HOFFMAN,  Justice.  I  have  been  in  the  habit  of  exercising 
the  power  of  naturalizing  conferred  by  the  act  of  congress  of 
1802,  in  common  with  most  of  the  judges,  and  without  a  minute 
examination  of  my  authority  or  duty.  But  a  decision  of  the 
supreme  court  of  California  lately  published,  (Am.  Law.  Reg. 
for  Aug.  1856,  ex  parte  Knowles,}  has  induced  me  to  investigate 
the  subject. 

The  court  there  hold — 

1st.  That  the  power  to  naturalize,  conferred  by  the  act  of 
1802,  was  a  judicial  power. 

2d.  That  congress  had  no  authority  to  confer  jurisdiction 
upon  the  courts  of  the  states ;  that  the  constitution  gives  no 
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such  power ;  that  it  expressly  declares,  the  judicial  power  shall 
be  vested  in  one  supreme  court,  and  in  such  inferior  courts  as 
the  congress  may,  from  time  to  time  ordain  and  establish. 
(§  1,  Art.  3.)  The  constitution  having  thus  fixed  where  the 
judicial  power  shall  be  vested,  it  cannot  be  vested  elsewhere. 

3d.  That  the  states  had,  originally,  the  power  to  naturalize  ; 
that  the  provision  of  the  constitution,  giving  power  to  congress 
to  establish  a  uniform  rule  of  naturalization,  did  not  exclude 
the  states  from  naturalizing,  although  they  must  follow,  in 
doing  so,  any  rule  prescribed  by  congress.  The  power  is  not 
given  to  congress  at  all,  but  only  the  power  to  direct  the  states 
in  what  manner,  and  according  to  what  rules,  they  shall  natu- 
ralize. 

4th.  Hence  the  question  was,  whether  the  state  of  California 
had  authorized  any  state  tribunal  to  perform  this  act;  and  if  so, 
what  tribunal?  And  the  court  found  such  authority  vested  in 
certain  courts  of  the  state  under  a  fee-bill  of  May,  1853,  allow- 
ing certain  fees  in  the  process  of  making  citizens,  and  directing 
the  papers  to  be  issued  by  the  court. 

I  may  observe,  that  if  the  theory  of  this  decision  was  per- 
fectly correct,  there  would  probably  be  found  in  the  provision 
of  our  own  act  of  1844  (chap.  127,  §  1,)  as  full  a  power,  by  in- 
ference, given  to  courts  of  record  in  New-York,  as  is  found  in 
the  statute  of  California.  This  act  will  be  noticed  hereafter. 

But,  with  the  utmost  respect  to  the  learned  court,  it  appears 
to  me  there  is  an  important  error  in  the  doctrine  of  the  case. 
In  the  first  place,  I  apprehend  that  the  power  conferred  by  the 
constitution  is  of  that  class  which  leaves  authority  in  the  states 
until  congress  exercises  the  delegated  right ;  and  when  so  ex- 
ercised, the  ac.t  of  congress  becomes  necessarily  exclusive. 
Such  I  understand  is  the  received  construction  of  the  clause  as 
to  the  establisment  of  uniform  bankrupt  laws.  "  It  is  not  the 
mere  existence  of  the  power,  but  its  exercise,  which  is  incom- 
patible with  the  exercise  of  the  same  power  by  the  states.'* 
(Ch.  J.  MARSHALL,  4  Wheaton,  196.) 

In  the  next  place,  it  appears  to  me  that  the  power  conferred 
is  a  power  over  the  whole  subject — a  power  exclusively  to  con- 
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stitute  citizens — not  merely  a  power  to  prescribe  how  the  state 
shall  do  so.  To  establish  a  rule  of  naturalization,  is  to  declare 
how  aliens  shall  become  citizens.  It  involves  the  whole  power 
of  effecting  the  object,  as  well  as  all  details  of  its  exercise. 
When,  then,  the  people  of  the  United  States  have  said  that 
congress  shall  have  that  power,  and  congress  exercises  it,  the 
right  to  accomplish  it  in  any  other  mode,  or  by  any  other  body, 
is  superseded. 

I  apprehend  that  the  case  of  Chirac  agt.  Chirac,  (2  Wheaton, 
269,)  involves  this  proposition.  Chief  Justice  MARSHALL  says, 
"  The  proposition  that  the  power  of  naturalization  is  exclu- 
sively in  congress,  does  not  seem  to  be,  and  ought  certainly 
not  to  be  controverted."  And  he  notices  the  first  point  of  the 
plaintiff  to  be,  that  the  estate  of  which  J.  B.  Chirac  died  seized, 
was  escheatable,  because  it  was  acquired  before  he  became  a 
citizen  of  the  United  States,  the  law  of  the  state  of  Maryland, 
according  to  which  he  took  the  oaths  of  citizenship,  (JJct  oj 
1779,)  being  virtually  repealed  by  the  constitution  of  the  United 
States  and  the  act  of  congress. 

The  case  turned  upon  the  effect  of  the  treaty  with  France ; 
but  it  appears  to  me  that  the  court  would  otherwise  have  sup- 
ported the  point. 

In  the  case  of  Lynch  agt.  Clark,  (1  Sand.  Ch.  Reports,  584,) 
assistant  Vice-Chancellor  SANDFORD  examined  this  and  other 
questions  connected  with  the  subject,  with  great  care  and  learn- 
ing. He  adverts  to  the  case  of  Collet  agt.  Collet,  (2  Dallas, 
294,)  decided,  in  1792,  in  the  circuit  court  of  Pennsylvania,  as 
holding  that  the  states  had  still  concurrent  power  of  natural- 
izing; to  the  case  of  The  United  States  agt.  Valletta,  (id.  371,) 
in  which  Judge  IREDELL  expressed  a  contrary  opinion  ;  to  Chi- 
rac agt.  Chirac,  above  cited,  and  adds,  "  The  authors  of  the 
Federalist  insisted,  that  the  power  to  naturalize  must  neces- 
sarily be  exclusive,  else  there  could  be  no  uniform  rule.  And 
it  seems  to  be  conceded  on  all  hands  that  it  is  exclusive."  He 
cites  1  Kent,  424,  2d  ed.;  Davis  agt.  Hall,  1  JVbtf  £  M'Cord, 
292 ;  The  State  agt.  Manuel,  4  Deo.  4r  Batt.  25.) 

The  assistant  vice-chancellor  further  holds,  that  the  power 
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is  taken  away  from  the  states,  although  congress  may  have 
omitted  to  legislate  upon  the  whole  subject.  (Prigg  agt.  The 
Commonwealth  of  Pennsylvania,  16  Peters,  617.) 

But  the  determination  of  this  point — the  decision  that  the 
view  I  have  suggested,  not  the  doctrine  of  the  learned  court, 
is  the  correct  theory — is  very  far  from  settling  the  question. 
Yet  it  is  of  importance  that  the  true  doctrine  upon  the  consti- 
tutional provision  should  be  ascertained. 

The  act  of  congress  of  March  26,  1790,  was,  I  believe,  the 
first  upon  the  subject  of  naturalization  ;  and  it  contained  a  pro- 
vision that  the  party  might  be  admitted,  on  application  to  any 
common-law  court  of  record,  in  any  one  of  the  states,  wherein 
he  shall  have  resided  for  the  space  of  one  year  at  least. 

The  act  of  January  29,  1795,  (Vol.  I,  414,)  provided,  that  the 
oath  of  intention  should  be  made  before  the  supreme,  superior, 
or  circuit  court  of  some  one  of  the  states  or  territories,  or  a  cir- 
cuit or  district  court  of  the  United  States.  The  court  admit- 
ting such  aliens  is  to  be  satisfied  of  certain  particulars,  and  pro- 
ceedings are  to  be  recorded  by  the  clerk  of  the  court. 

In  1802  the  act  was  revised,  and  a  new  statute  was  passed, 
repealing,  indeed,  the  former  statute.  It  contained  the  follow- 
ing clause : — 

"  Whereas,  doubts  have  arisen  whether  certain  courts  of 
record  in  some  of  the  states  are  included  within  the  description 
of  district  or  circuit  courts — 

"Be  it  enacted,  that  every  court  of  record,  in  any  particular 
state,  having  common-law  jurisdiction  and  a  seal,  or  clerk,  or 
prothonotary,  shall  be  considered  as  a  district  court,  within  the 
meaning  of  this  act." 

In  Spratt  agt.  Spratt,  (4  Peters'  U.  S.  Rep.  406,)  the  court 
thus  defines  the  nature  of  these  statutes : — "  The  various  acts 
upon  the  subject  submit  the  decision  on  the  right  of  aliens  to 
admission  as  citizens,  to  courts  of  record.  They  are  to  receive 
the  testimony,  to  compare  it  with  the  law,  and  to  judge  on  both 
law  and  fact.  This  judgment  is  entered  on  record  as  the  judg- 
ment of  the  court.  It  seems  to  us,  if  it  be  in  legal  form,  to 
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close  all  inquiry  ;  and,  like  every  other  judgment,  to  be  com- 
plete evidence  of  its  own  validity." 

This  decision  defined  the  exercise  of  the  power  in  question 
to  be  a  judicial  act. 

The  statute  of  1802  has  remained  in  force  to  this  day,  and  in 
this  particular  without  alteration.  It  has  been  acted  upon,  in 
the  state  of  New- York,  by  state  tribunals,  without  a  question, 
and  thousands  rest  their  claim  for  the  rights  of  citizens,  and  the 
tenure  of  real  estate  upon  its  validity. 

In  the  case  of  Stark  agt.  The  Chesapeake  Ins.  Co.,  (7  Cranch, 
120,)  the  question  was  as  to  the  citizenship  of  the  plaintiff. 
He  produced  a  record  of  the  court  of  common  pleas  of  the 
county  of  York  in  Pennsylvania,  admitting  him.  The  question 
was  whether  it  should  appear  on  the  record  that  all  the  pre- 
requisites had  been  complied  with.  The  plaintiff  insisted  that 
the  decision  was  conclusive.  The  court  held  that  the  citizen- 
ship was  established. 

The  present  question,  it  is  true,  was  not  distinctly  raised. 

The  statute  of  the  state  of  New-York,  to  which  reference 
was  before  made,  is  as  follows : — 

"  The  several  clerks  of  the  courts  of  this  state,  which  by 
law  have  jurisdiction  in  cases  of  naturalization,  shall,  after  the 
passage  of  this  act,  be  entitled  to  demand  and  receive  in  natu- 
ralization cases,  the  following  fees,  and  no  more  :  For  all  ser- 
vices upon  the  first  application,  the  record  and  certificate  thereof 
delivered  to  the  alien,  the  sum  of  twenty  cents:  For  all  ser- 
vices upon  the  completion  of  the  proceedings,  including  the 
record  thereof,  and  a  certified  copy,  to  be  delivered  to  any  per- 
son demanding  the  same,  the  sum  of  fifty  cents."  (§  1,  Chap. 
127,  Laws  1844.) 

By  the  general  election  laws,  (1  R.  S.  130,  §  5,)  no  court 
shall  be  opened  to  transact  any  business  on  the  day  of  an  elec- 
tion, unless  it  be  for  the  purpose  of  receiving  a  verdict,  or  dis- 
charging a  jury,  or  the  naturalization  of  foreigners. 

This  clause  was  stricken  out  of  the  act  by  the  statute  of 
1847,  (Ch.  240,)  for  the  obvious  reason,  that  by  another  sec- 
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lion,  the  voter  was  to  have  been  a  citizen  for  ten  days  previous 
to  the  election.  (Id.  §  17.) 

By  the  14th  section  of  the  general  act,  upon  a  challenge,  the 
inspectors  are  to  ascertain,  whether  the  party  is  a  native  or  a 
naturalized  citizen  ;  and  if  the  latter,  when,  where,  and  in  what 
court,  or  before  what  officer,  he  was  naturalized. 

There  was,  also,  an  act  passed  in  1844,  relating  to  the  jus- 
tices' courts  in  the  city  of  Troy,  prohibiting  them  from  granting 
certificates  of  naturalization  on  the  day  on  which  any  charter 
or  general  election  should  be  held  within  such  city.  (Laws  1844, 
Chap.  198.) 

Although,  upon  the  rule  I  consider  to  exist,  these  statutes 
cannot  be  considered  as  conferring  a  power  to  naturalize,  which 
I  hold  the'state  legislatures  are  incompetent,  even  by  the  most 
explicit  words,  to  bestow:  yet  they  are  by  no  means  without 
an  influence  upon  the  question.  I  think  they  operate  in  this 
manner : — 

The  power  of  legislation  upon  this  subject  existed  in  the 
states  prior  to  the  constitution.  The  legislation  would  have 
bren  executed  in  the  ordinary  tribunals  of  justice.  The  power 
has  been  superseded  by  an  act  of  congress  passed  under  the 
constitution.  Congress  adopt  the  state  tribunals  as  the  agents 
to  exercise  the  power,  as  they  would  have  performed  it  before. 
The  concurrence  of  the  state  legislatures,  expressed  or  fairly 
implied,  adds  the  sanction  of  the  state  to  this  delegation  of 
power.  Whether  such  tribunals  are  bound  to  act  may  admit  of 
controversy.  That  their  acts  are  lawful,  if  they  do  so,  seems 
undeniable. 

There  is  no  decision  of  any  court,  unless  it  be  that  of  Cali- 
fornia, negativing  this  proposition.  I  have  examined  the  fol- 
lowing cases  with  care  : — Martin  agt.  Hunter's  Lessees,  1  Wheat. 
304 ;  United  States  agt.  Lathrop,  17  John.  Rep.  261 ;  State  agt, 
M*  Bride,  1  Rice's  Rep.  400 ;  The  State  agt.  Randall,  2  Aiken's 
Rep.  80 ;  Mattison  agt.  The  State,  3  Missouri  Rep.  421 ;  United 
States  agt.  Campbell,  6  Hall's  Law  Jour.  113  ;  The  State  agt, 
Feely,  Virginia  Cases,  321;  Hancy  agt.  Shap,  1  Dana,  442  j 
Ex  parte  Pool,  Serg.  Const.  Law,  272. 
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There  is  no  little  authority  to  sustain  it.  It  has  been  prac- 
ticed in  most  of  the  states  of  the  Union,  since  the  passage  of 
the  act,  by  the  most  learned  and  eminent  judges,  without  a 
doubt  of  their  power. 

It  has  been  sanctioned,  if  nof  by  the  strong  implication  from 
positive  statutes  of  the  states,  yet  from  their  abstaining  from 
adopting  any  regulation  upon  the  subject  for  this  long  series  of 
years.  The  history  of  the  subject  in  our  own  state  is  in- 
structive. 

In  the  opinion  in  Lynch  agt.  Clark,  before  referred  to,  the 
assistant  vice-chancellor  noticed  numerous  colonial  acts  of  dif- 
ferent colonies  upon  this  subject.  One  was  passed  in  New- 
York  in  1683 ;  another  in  July,  1715  :  and  by  the  constitution 
of  1777  it  was  declared  to  be  in  the  discretion  of  the  legisla- 
ture to  naturalize  all  such  persons,  and  in  such  manner,  as  they 
shall  think  proper.  (Jlrt.  12.) 

This  clause  does  not  appear  in  any  subsequent  revision  of 
the  constitution.  The  regulation  of  the  whole  subject,  in  sub- 
stance and  detail,  has  been  left  to  congress. 

In  the  case  of  Wm.  Gladhlll,  (8  Met.  Rep.  168,)  the  question 
was  as  to  the  right  of  the  police  court  of  Lowell  to  receive  the 
declaration  of  intention.  The  court  say,  "  As  the  authority 
which  any  state  court  can  have  on  this  subject  is  derived  from 
the  law  of  the  United  States,  congress  alone  can  prescribe  a 
uniform  rule  of  naturalization."  They  proceed  to  examine  the 
law  of  1802,  and  decide  that  the  police  court  was  a  court  of 
record  within  its  meaning.  (See,  also,  Towle's  case,  1  Leigh's 
Rep.  773.) 

In  Prigg  agt.  The  Commonwealth  of  Pennsylvania,  (16  Peters, 
540,)  it  was  held,  that  a  claim  to  a  fugitive  slave  was  a  contro- 
versy arising  under  the  constitution,  and  under  the  express 
delegation  of  federal  power  given  by  it.  7'hat  the  act  of  con- 
gress of  12th  Feb.  1793,  excluded  the  exercise  of  any  legisla- 
tion by  the  states  upon  the  subject.  And  as  to  the  power  con- 
ferred upon  state  officers,  Justice  STORY  says,  delivering  the 
opinion  of  the  court,  "  We  hold  the  act  to  be  clearly  constitu- 
tional in  all  its  leading  provisions  j  and,  indeed,  with  the  excep- 
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tion  of  that  part  which  confers  authority  upon  state  magistrates, 
to  be  free  from  reasonable  doubt.  As  to  the  authority  so  con- 
ferred on  state  magistrates,  while  a  difference  of  opinion  has  ex- 
isted, and  may  exist  still  on  the  point  in  different  states,  whether 
state  magistrates  are  bound  to  act  under  it,  none  is  entertained 
by  this  court,  that  such  magistrates  may,  if  they  choose,  exer- 
cise that  authority,  unless  prohibited  by  the  state  legislature.1' 
Chief  Justice  TANEY  states,  upon  this  point,  the  same  doctrine. 

Justice  M;LEAN  takes  stronger  ground,  and  considers  the 
state  magistrates  bound  to  enforce  the  act. 

It  appears  to  me,  that  there  cannot  be  a  reasonable  doubt  as 
to  the  validity  of  the  act  of  naturalization  performed  by  a  state 
court,  when  it  is  not  expressly  prohibited. 


SUPREME  COURT. 
DEWEY  agt.  FIELD,  sheriff,  &c. 

An  action  against  a  sheriff  requiring  him  to  account  to  the  plaintiff  for  property 
attached  of  a  defendant  in  an  execution  issued  upon  a  judgment  in  favor  of 
the  plaintiff  after  such  attachment,  where  the  execution  has  been  returned  by 
the  sheriff  unsatisfied,  is  an  action  sounding  in  tort,  and  is  not  referable, 
without  the  the  consent  of  parties. 

The  trial  cannot  require  the  examination  of  an  account  in  the  ordinary  accepta- 
tion of  the  term. 

Where  a  motion  for  a  reference  is  opposed,  on  the  ground  that  difficult  ques- 
tions of  law  will  arise,  the  opposing  affidavit  must  state  what  those  ques- 
tions are. 

Montgomery  Special  Term,  JVoy.,  1856 

MOTION  by  plaintiff  to  refer. 

This  action  was  against  the  late  sheriff  of  Otsego  county. 
The  complaint  alleged  that  the  plaintiff  commenced  an  action 
against  one  B.  Barrett  on  the  20th  March,  1852,  and  in  such 
action  caused  an  attachment  to  be  issued  to  the  defendant  in 
this  action  as  such  sheriff,  against  the  real  and  personal  prop- 
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erty  of  Barrett ;  that  the  defendant  attached  property  of  Bar- 
rett more  than  sufficient  to  pay  the  demand  of  the  plaintiff 
against  Barrett ;  that  the  plaintiff  recovered  a  judgment  in  such 
action  against  Barrett  on  the  12th  June,  1852,  for  $456.41,  and 
on  the  same  day  issued  to  the  defendant  an  execution  on  such 
judgment;  that  the  defendant  on  that  day  had  in  his  hands  at- 
tached property  more  than  sufficient  to  satisfy  such  judgment 
and  execution;  that  the  defendant,  as  such  sheriff,  jn  Novem- 
ber, 1852,  returned  such  execution  unsatisfied  ;  that  the  plain- 
tiff has  requested  the  defendant  to  pay  to  him  the  amount  of 
his  judgment  from  the  avails  of  the  attached  property,  but  that 
the  defendant  has  refused  and  neglected  so  to  do ;  that  the 
plaintiff  has  frequently  requested  the  defendant  to  account  with 
him  for  the  avails  of  the  attached  property,  and  to  pay  the 
plaintiff  such  amount  as  that  he  found  on  such  accounting  to  be 
in  his  hands  applicable  to  the  payment  of  such  judgment.  The 
plaintiff  prays  for  judgment,  requiring  the  defendant  to  account 
for  the  property  attached,  and  to  pay  over  to  the  plaintiff  the 
moneys  in  his  hands,  applicable  to  the  payment  of  such  judg- 
ment, &c. 

The  defendant  opposes  the  reference,  and  in  his  opposing 
affidavit  swears  that  the  trial  of  this  action  will  require  the  de- 
cision of  difficult  questions  of  law,  &c. 

DE  WITT  C.  BATES,  for  plaintiff. 
JAMES  E.  DEWEY,  for  defendant. 

PAIGE,  Justice.  The  gravamen  of  the  complaint  is,  the  de- 
fendant's false  return  to  the  execution  issued  on  the  plaintiff's 
judgment,  and  his  breach  of  duty  in  not  satisfying  the  execu- 
tion out  of  the  property  in  his  hands  attached  under  the  attach- 
ment issued  in  the  action  against  Barrett.  (Code,  §  2,  231,  237.) 

The  action  is  clearly  in  tort,  and  not  upon  contract ;  and  is 
therefore  not  a  referable  action.  The  trial  cannot  require  the 
examination  of  an  account  in  the  ordinary  acceptance  of  the 
term.  No  computation  of  debts  and  credits  between  the  par- 
ties will  be  necessary.  The  examination  of  numerous  items  of 
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damage  does  not  constitute  an  account  between  the  parties 
within  the  meaning  of  that  term.  The  determination  of  the 
measure  of  damages  in  this  case  will  undoubtedly  require  an 
examination  in  respect  to  the  value  of  the  property  attached  by 
the  defendant ;  but  this  will  not  be  an  account  in  the  common 
acceptation  of  that  term. 

The  provision  as  to  references  in  the  first  edition  of  the  Re- 
vised Statutes  did  not,  in  terms,  restrict  references  to  actions 
upon  contract ;  (2  R.  S.  384,  §  39 ;)  but  under  this  provision 
references  were  invariably  confined  to  that  class  of  actions. 
{19  Wend.  110,  22  ;  6  Hill,  373  ;  3  Demo,  350 ;  6  Wend.  503.) 
The  decisions  in  these  cases  are  applicable  to  the  provisions  in 
the  Code,  in  respect  to  references  without  the  consent  of  the 
parties.  (6  How.  Pr.  R.  427.) 

The  motion  in  this  action  for  a  reference  must,  therefore,  be 
denied,  upon  the  ground  that  the  action  is  not  referable  under 
the  Code  without  the  written  consent  of  both  parties.  (§§  270, 
271.) 

When  a  motion  to  refer  is  opposed  upon  the  ground  that 
difficult  questions  of  law  will  arise,  the  opposing  affidavit  must 
set  forth  what  such  questions  are,  to  enable  the  court  to  judge 
whether  they  are  questions  of  real  difficulty.  (6  John.  329 ; 
5  Cow.  423 ;  4  id.  52.) 


SUPREME   COURT. 
CAYUGA  COUNTY  BANK  agt.  RICHARD  W.  WARFIELD. 

An  application  to  vacate  or  modify  an  order  of  arrest,  when  made  to  the  judge 
who  granted  the  order,  is  a  motion  within  the  terms  of  §  401, — an  ex parte 
motion,  which  the  judge  can  grant  within  the  terms  of  •§  324. 

But  such  an  application  to  any  other  judge  must  be  made  to  the  court,  on  notice, 
in  the  same  manner  in  which  other  motions  are  made. 

The  legislature  never  intended  to  impose  upon  the  judges  the  duty,  or  confer  the 
right,  to  review  at  chambers  each  others'  ex  parte  orders. 
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Jit  Chambers,  Dec.,  17,  1856. 

MOTION  to  discharge  order  of  arrest  made  by  the  Hon.  HENRY 
WELLES,  one  of  the  justices  of  the  court. 

GEO.  F.  DANFORTH,  for  motion. 
C.  HUSON,  for  plaintiff". 

E.  DARWIN  SMITH,  Justice.  When  I  granted  the  order  for 
the  plaintiff  to  show  cause  why  the  order  of  arrest  in  this  cause 
should  not  be  discharged,  I  intimated  to  the  counsel  who  ap- 
plied for  it  that  I  doubted  whether  I  had  any  power  to  hear 
the  application  at  chambers. 

On  hearing  the  parties,  the  point  being  discussed,  I  have 
come  to  the  conclusion  that  I  have  no  such  power.  Section 
204  of  the  Code  is  as  follows  : — 

"  A  defendant  arrested  may  at  any  time  before  justification 
of  bail  apply,  on  motion,  to  vacate  the  order  of  arrest  or  to  re- 
duce the  amount  of  bail." 

The  application  to  vacate  the  order  of  arrest  must  be  by  mo- 
tion; and  if  the  Code  contained  no  other  provision  on  the  sub- 
ject, I  think  the  proper  construction  of  this  section  would  be, 
that  the  motion  must  be  a  special  motion  to  the  court.  But  it  is 
urged  that  inasmuch  as  §  400  declares  that  any  direction  of  the 
court,  or  a  judge,  is  an  order,  and  §  407  declares  that  "every 
application  for  an  order  is  a  motion,"  and  §  404  recognizes  the 
authority  of  a  judge  to  hear  motions  "out  of  court,"  the  motion 
of  the  204th  section  is  not  necessarily  confined  to  special  mo- 
tions in  court ;  but  the  section  is  just  as  well  satisfied  by  a 
motion  at  chambers. 

Applications  to  the  court,  or  to  a  judge,  denominated  mo- 
tions, obviously  divide  themselves  into  two  classes.  One  are 
ex  parte  motions,  or  applications  for  an  order — such  as  the 
judges  are  accustomed  to  make  at  chambers,  as  orders  of  arrest, 
to  stay  proceedings,  to  extend  time  to  answer,  and  the  like. 
The  other  class  are  special  motions,  or  applications  for  an  order, 
made  on  notice  to  the  opposite  party,  or  on  an  order  to  show 
cause.  Unless  where  the  Code  expressly  provides  otherwise^ 
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as  in  §§  225  and  247,  this  last  class  of  motions  can  only  be 
made  to  the  court.  The  former  class  are  made  to  any  judge  at 
chambers. 

Section  324,  I  think,  settles  the  point  to  which  class  of  mo- 
tions the  application  in  this  case  belongs.  It  is  as  follows  : — 

"  An  order  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified  without  notice  by  the  judge 
who  made  it,  or  may  be  vacated  or  modified  on  notice  in  the 
manner  in  ivhich  other  motions  are  made." 

An  application  to  Judge  WELLES  to  vacate  this  order  would 
be  a  motion  within  the  terms  of  §  401 — an  ex  parte  motion, 
which  he  might  grant  within  the  terms  of  the  foregoing  section 
324.  But  an  application  to  any  other  judge  to  vacate  or  modify 
the  order  of  arrest  must  be  made  on  notice,  in  the  manner  in 
which  other  motions  are  made:  that  is  to  say,  in  the  way  in 
which  motions  are  made  of  which  notice  is  to  be  given.  Such 
motions  must  be  made  to  the  court. 

The  legislature,  I  think,  never  intended  to  impose  upon  the 
judges  the  duty,  or  confer  the  right  to  review,  at  chambers,  each 
others'  ex  parte  orders.  Such  a  practice  would  lead  to  inter- 
minable confusion  and  disorder.  I  cannot  sanction  it  by  mak- 
ing a  precedent  in  this  instance.  (See  Hart  agt.  Butterfield, 
3  Hill,  456.) 

Motion  denied. 


NEW-YORK  COMMON  PLEAS. 

THE  PEOPLE  of  the  State  of  New- York  agt.  MARTIN  DEMING. 

"An  act  to  amend  the  act  passed  Feb.  19,  1819,  relative  to  the  port  wardens, 
harbor  masters  and  pilots  of  the  port  of  New- York,"  passed  April  16,  1S30, 
provides,  (§  2,) 

That,  "  if  any  person,  other  than  a  branch  or  licensed  pilot,  shall  pilot  for  any 
other  person  any  vessel  of  any  description  through  the  East  River,  commonly 
called  Hellgate,  or  board  such  vessel  for  that  purpose,  he  shall  forfeit  and  pay 
the  sum  of  $30  for  every  such  offence — to  be  sued  for  and  recovered  in  the 
name  of  the  master  warden  of  the  port  of  New- York." 
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Several  subsequent  acts  have  been  passed  amendatory  of  the  act  of  1830;  but 
the  repealing  clauses  of  which  affect  only  such  former  acts,  and  parts  of  acts, 
as  are  inconsistent  with  such  subsequent  acts;  and  it  appearing  that  that  part 
of  the  act  of  1830,  in  reference  to  whose  name  a  suit  shall  be  brought  for  such 
Anally,  is  not  inconsistent  with  such  subsequent  acts;  and  by  a  true  construc- 
tion of  them,  the  act  of  1S30  was  not  intended  to  be  repealed  by  implication, 

Therefore,  field,  that  the  act  of  1830,  relative  to  the  name  in  which  the  action 
for  the  penalty  shall  be  prosecuted,  remains  in  full  force  and  effect :  that  is,  all 
such  suits  must  be  prosecuted  in  the  name  of  the  master  warden  of  the  port 
of  New- York. 

New-York,  General  Term,  Jan.,  1857. 
APPEAL  from  a  judgment  of  a  justice's  court. 

,  for  plaintiffs. 

,  for  defendant. 

By  the  court — BRADY,  Judge.  The  justice  dismissed  the 
-.omplaint  upon  the  ground  that  the  action  should  have  been 
commenced  in  the  name  of  the  master  warden  of  the  port  of 
New-York,  and  although  a  variety  of  questions  have  been 
elaborately  discussed,  it  is  only  necessary,  for  the  purpose  of 
determining  this  appeal,  to  pass  upon  the  correctness  of  the 
judgment  pronounced  by  the  justice  for  the  reason  assigned  by 
him. 

It  has  not  been  considered  necessary  to  present  a  review  of 
the  various  statutes  referred  to  in  the  arguments  submitted,  and 
for  the  reasons  which  will  be  stated.  Leaving  the  earlier  legis- 
lative enactments,  and  commencing  with  the  act  of  1830,  will 
give  us  all  that  is  requisite  to  the  investigation  of  the  question 
involved.  The  majority  of  the  acts  are  amendatory  of  preced- 
ing acts ;  and  such  is  the  fact  in  relation  to  the  act  of  1830, 
which  is  designated  "  An  act  to  amend  the  act  passed  Feb.  19, 
1819,  relative  to  the  po'rt  wardens,  harbor  masters  and  pilots 
of  the  port  of  New- York."  It  contains  no  repealing  clause; 
but,  by  §  2,  provides  that,  "  if  any  person,  other  than  a  branch 
or  licensed  pilot,  shall  pilot  for  any  other  person  any  vessel,  of 
any  description,  through  the  East  River,  commonly  called 
Hellgate,  or  board  such  vessel  for  that  purpose,  he  shall  forfeit 
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and  pay  the  sum  of  thirty  dollars  for  every  such  offence — to  be 
sued  for  and  recovered  in  the  NAME  or  THE  MASTER  WARDEN  of 
the  port  of  New -York;"  and  then  directs  that,  when  so  recov- 
ered, it  shall  be  deposited  in  the  savings'  bank,  and  constitute 
a  charitable  fund,  to  be  disposed  of  for  the  benefit  of  indigent 
widows  and  orphan  children  of  deceased  East  River  pilots,  un- 
der the  direction  of  the  board  of  wardens. 

Here,  then,  is  the  penalty  to  be  recovered — the  person  in 
whose  name  it  shall  be  sued  for,  and  the  disposition  to  be  made 
of  it,  when  recovered,  expressly  provided  for,  beyond  all  ques- 
tion or  peradventure.  Then  follows  the  act  of  1832,  the  10th 
section  of  which  contains  the  same  penalty  for  the  same  cause, 
but  is  silent  as  to  the  person  by  whom  it  shall  be  sued  for. 
Yet,  in  the  llth  section,  we  find  that  the  half-pilotage  author- 
ized by  law  to  be  collected  when  a  pilot  shall  be  refused,  shall 
be  sued  for  and  recovered  in  the  name  of  the  master  warden  of 
the  port  ofNew-Yorky  a  provision  which  was  omitted  in  the 
act  of  1830,  §  3,  relating  to  that  subject,  providing  only  that  it 
should  be  paid  over  to  the  master  warden.  Thus  we  perceive 
that  the  name  in  which  the  penalty  of  $30  shall  be  sued  for  is 
omitted  in  §  10  of  the  act  of  1832,  and  supplied  by  §  11  as  to 
half-pilotage,  which  was  omitted  in  the  act  of  1830 :  and  by 
§  12,  all  such  acts  or  parts  of  acts  as  are  inconsistent  with  the 
provisions  of  the  act  are  declared  to  be  repealed.  Then  fal- 
lows the  act  of  1841,  amendatory  of  the  act  of  1832,  which,  by 
the  6th  section,  repeals  such  parts  of  the  6th,  7th,  9th  and  10th 
sections  of  the  act  amended  as  are  inconsistent  with  it.  There 
is  nothing  in  this  act  which  affects  the  penalty  of  $30  above 
mentioned,  and  it  remains  undisturbed  by  this  statute  in  any 
manner  whatever. 

Then  follows  the  act  of  1847,  under  which  the  penalty  in  this 
action  is  prosecuted.  The  9th  section  provides  for  the  penalty 
of  $30  for  the  same  cause  stated  in  the  act  of  1830,  but  omits 
to  provide  in  whose  name  it  shall  be  sued  for,  and  to  what  pur- 
pose it  shall  be  appropriated  when  collected.  The  llth  sec- 
tion repeals  all  such  acts  or  parts  of  acts  as  are  inconsistent 
with  the  provisions  of  the  act  j  and  upon  these  two  sections,  in 
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connection  with  the  other  statutes  referred  to,  depends  the  ques- 
tion under  review. 

A  new  change  of  phraseology,  in  a  revision  of  the  statute, 
will  not  be  deemed  to  alter  the  law,  unless  it  evidently  appears 
that  such  was  the  intention  of  the  legislature.  (Ex  parte  Brown, 
21  Wend.  316 ;  In  the  matter  of  Thtriat  agt.  Hart,  2  Hill,  380, 
and  note  b.) 

In  construing  a  statute  the  intention  of  the  legislature  should 
be  followed,  wherever  it  can  be  discovered,  although  the  con- 
struction adopted  seem  contrary  to  the  letter  of  the  statute. 
(Griswold  agt.  National  Ins.  Co.,  3  Cow.  89;  15  J.  R.  380; 
Crocker  agt.  Crane,  21  Wend.  211.) 

The  invariable  rule  of  construction,  in  respect  to  the  repeal- 
ing of  statutes  by  implication,  is,  that  the  earliest  act  remains  in 
force,  unless  the  two  are  manifestly  inconsistent  with,  and  re- 
pugnant to  each  other;  or  unless  in  the  latest  act  some  express 
notice  is  taken  of  the  former,  plainly  indicating  an  intention  to 
abrogate  it.  (Bowen  agt.  Lease,  5  Hill,  225.)  Hence  a  repeal 
by  implication  is  not  favored  ;  on  the  contrary,  courts  are  bound 
to  uphold  the  prior  law,  if  the  two  acts  may  well  subsist  together. 
(Dr.  Foster's  case,  11,  60,  63 ;  Westoii's  case,  Dyer,  347 ;  10 
Mod.  118 ;  Bac.  Mr.  Statute  (D);  Dwarris,  6T3-675.)  Apply- 
ing these  principles  to  the  case  in  hand,  we  shall  have  little 
difficulty  in  arriving  at  the  conclusion  that  the  justice  was  right, 
and  that  the  action  should  have  been  brought  in  the  name  of 
the  master  warden  of  the  port  of  New-York. 

It  must  be  borne  in  mind,  that  by  the  act  of  1830  the  action 
is  to  be  brought  in  the  name  of  the  master  warden.  The  10th 
section  of  the  act  of  1832,  which  relates  to  the  same  subject 
and  penalty,  omits  any  provision  on  the  subject  of  the  person 
in  whose  name  the  suit  is  to  be  brought;  and  there  is,  there- 
fore, nothing  on  that  subject  in  the  act  of  1830  inconsistent 
with  it.  The  same  remark  applies  to  the  act  of  1841,  which 
contains  nothing  on  the  subject ;  and  the  same  to  the  act  of 
1847,  which  preserves  the  penally,  but  does  not  provide  in 
whose  name  the  action  shall  or  may  be  brought.  There  is 
nothing,  therefore,  in  the  act  of  1847  inconsistent  with  that  part 
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of  the  act  of  1830  which  gives  the  right  of  action  to  the  master 
port  warden.  The  two  statutes  shall  stand  together,  and  both 
have  effect,  if  possible;  for  the  law  does  not  favor  repeals  by 
implication  :  and  all  acts  in  pari  materia  should  be  taken  to- 
gether, as  if  they  were  one  law.  (Bowen  agt.  Lease,  supra; 
M'Cartce  agt.  Orphan  Asylum,  9  Cow.  347.)  There  was  no 
repeal,  in  express  terms,  of  that  part  of  the  act  of  1830;  and 
if  repealed  at  all,  it  was  repealed  by  implication  only,  which 
the  law  does  not  favor,  as  we  have  seen. 

In  the  repealing  clauses  of  the  various  acts  to  which  reference 
has  been  made,  such  acts  and  parts  of  acts  only  as  are  incon- 
sistent are  effected  ;  and  this  has  an  important  bearing  in  con- 
sidering the  intention  of  the  legislature.  That  intention  is 
manifest  in  the  phraseology  adopted,  and  the  repeals  of  parts 
of  acts,  not  inconsistent  with  the  act  passed,  cannot  be  inter- 
preted to  repeal  parts  of  acts  which  are  perfectly  consistent 
with  it,  and  the  intention  must  prevail,  as  we  have  seen,  even 
if  such  a  construction  must  result,  which  is  not  the  case  here, 
as  would  seem  contrary  to  the  letter  of  the  statute.  (Crocker 
agt.  Crane,  supra.)  Because  a  thing  within  the  intention  is  as 
much  within  the  statute  as  if  it  were  within  the  letter,  and  a 
thing  within  the  letter  is  not  within  the  statute  if  contrary  to  the 
intention  of  it.  (The  People  agt.  The  Utica  Insurance  Co.,  15 
J.  R.  358.) 

We  think,  therefore,  that  the  act  of  1830,  relative  to  the 
name  in  which  the  penalty  should  be  prosecuted,  remains  in 
full  force  and  effect ;  that  the  justice  was  right,  and  that  the 
judgment  of  dismissal  must  be  affirmed. 
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THE  PEOPLE  ex  rel.  PETER  DAVIDS  agt.  JAMES  WILSON  and 

others. 

In  proceedings  for  a  forcible  entry  and  detainer  before  the  jury  of  inquiry,  the 
defendants  offered  to  prove  that  they  were,  at  the  time  of  the  alleged  forcible 
entry  and  detainer,  and  had  been  for  a  long  time  previous,  in  the  peaceable, 
possession  of  the  premises  in  question,  and  that  they  had  never  been  in  the 
possession  of  the  complainant, — 

Held,  that  this  was  relevant  upon  the  questions  before  the  jury,  and  should  have 
been  received. 

It  is  not  too  late  to  move  to  quash  the  inquisition  after  it  has  been  traversed  by 
the  defendants, 

Orange  General  Term,  Jan.,  1857. 

S.  B.  STRONG,  EMOTT  and  BIRDSEYE,  Justices. 

THIS  was  an  appeal  from  an  order  made  at  the  Orange 
special  term,  refusing  to  quash  an  inquisition  found  against  the 
defendants  for  an  alleged  forcible  entry  and  detainer.  After 
the  inquisition  was  traversed  before  the  county  judge,  the  pro- 
ceedings were  removed  into  this  court  by  certiorari,  and  the 
motion  made  to  set  aside  the  inquisition,  which  was  denied. 
It  was  heard  in  this  court  on  appeal  from  that  order. 

WM.  F.  PURDY,  for  plaintiff". 
M.  L.  COBB,  for  defendants. 

By  the  court — S.  B.  STRONG,  Justice.  It  has  been  decided, 
that  upon  certiorari,  issued  under  the  statute  relative  to  forcible 
entries  and  detainers,  this  court  is  bound  to  interpose  to  correct 
mistakes  in  the  law,  bearing  upon  the  merits,  made  by  the 
county  judge  upon  taking  the  inquisition.  (The  People  agt. 
R(ad,  11  Wend.  157  ;  Carter  agt.  Newbold,  10  How.  Prac.  R. 
166.)  It  was  also  decided,  in  the  case  in  Wendell,  that  as  the 
statute  authorized  the  judge  to  issue  subpoenas  at  the  request 
of  either  party,  (§  17,)  the  defendants  had  a  right  to  examine 
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witnesses  in  their  own  behalf  before  the  jury  of  inquiry  on  all 
questions  proper  for  its  determination.  The  questions  before 
the  jury  in  this  case  were,  whether  there  had  been  a  forcible 
entry,  and  since,  a  forcible  detainer? 

The  defendants  offered  to  prove,  by  a  witness  whom  they  in* 
troduced,  that  the  defendants,  and  those  under  whom  they  claim, 
were  and  always  had  been  in  the  actual  and  peaceable  posses- 
sion of  the  premises  in  question,  and  that  the  complainant  had 
never  been  in  the  actual  possession  of  such  premises.  But  the 
judge  decided  that  the  defendants  could  not,  in  this  stage  of 
the  proceedings,  show  the  actual  possession  of  the  premises  in 
question  in  themselves,  or  controvert  the  possession  of  the  com- 
plainant, and  rejected  the  proffered  evidence.  The  offer  went 
somewhat  further  than  the  decision  of  the  judge  as  stated  in 
the  return.  It  was  to  show  that  the  defendants  were,  at  the 
time  of  the  alleged  forcible  entry  ^  and  had  been  for  a  long  time 
before,  ("  always,"  as  stated  by  the  defendants'  counsel — aU 
though  it  is  difficult  to  see  how  that  could  have  been  proved,) 
in  the  peaceable  possession  of  the  disputed  premises,  and  that 
they  had  never  been  in  the  actual  possession  of  the  complain- 
ant. Now,  if  the  defendants  were  at  the  time  in  peaceable 
possession,  and  they,  and  those  under  whom  they  claimed,  had 
lorfg  held  such  possession,  and  the  complainant  had  merely 
made  an  entry  upon  the  property,  but  not  so  as  to  give  him  the 
actual  possession,  there  could  not  have  been  a  forcible  entry  by 
the  defendants  within  the  intent  of  the  statute. 

It  was  not  designed  to  give  the  summary  remedy  provided 
by  the  statute  for  the  acts  of  a  party  whose  possession  had  been 
long  continued,  and  was  peaceful.  If  such  possession  is  with- 
out title  or  right,  the  law  furnishes  another,  and  in  the  end  a 
more  efficacious  redress,  and  under  proceedings  where  the 
rights  and  claims  of  the  parties  may  be  thoroughly  investigated. 
The  evidence  tendered  by  the  defendants  was,  therefore,  perti- 
nent to  the  questions  before  the  jury  of  investigation,  and  the 
decision  of  which  was  to  control  their  action.  If  it  had  been 
received  it  might,  and  if  it  had  gone  to  the  extent  of  the  offer, 
should  have  led  to  a  result  favorable  to  the  defendants. 
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It  is  not  too  late  to  move  to  quash  the  inquisition  after  it  has 
been  traversed  by  the  defendants.  The  statute  requires  the 
judge  to  award  restitution,  unless  the  inquisition  shall  be  tra- 
versed within  twenty-four  hours  after  it  has  been  found,  (§  14,) 
and  it  would  be  unjust  to  require  the  defendants  to  make  out 
the  requisite  papers  and  move  for  the  allowance  of  a  certiorari 
within  that  time,  or  to  submit  to  at  least  the  temporary  depriva- 
tion of  his  property.  The  necessary  interposition  of  a  traverse, 
within  so  brief  a  period,  cannot  be  considered  as  a  waiver  of 
any  substantial  objections  to  the  procedure  before  the  inquisi- 
torial jury. 

It  is  unnecessary  to  consider  the  other  questions  discussed 
on  the  argument. 

The  order  made  at  the  special  term  should  be  vacated,  with 
$10  costs,  and  the  inquisition  should  be  quashed. 


SUPREME  COURT. 

THE  HAMMONDSPORT  &  BATH  PLANK  ROAD  COMPANY,  respond- 
ents, agt.  JAMES  BRUNDAGE,  appellant. 

The  right  of  a  plank  road  company  to  erect  a  toll-gate,  and  to  exact  tolls 
thereat,  depends  (under  the  plank  road  acts  of  1847  and  1849)  upon  their  hav- 
ing at  least  three  consecutive  miles  of  the  road  completed  and  inspected,  as 
provided  in  said  acts. 

The  evidence  of  such  completion  is  the  certificate,  or  certificates  of  the  inspect- 
ors, "that  the  road  so  inspected  is  made  and  completed  according  to  the  true 
intent  and  meaning  of  this  act."  Such  certificates  are  required  to  be  filed  in 
the  proper  county  clerk's  office. 

These  certificates  should  describe,  with  reasonable  certainty,  the  part  of  the 
road  inspected,  and  which  the  inspectors  are  satisfied  is  completed.  They 
should  also  show  that  the  number  of  miles  therein  mentioned  are  consecutive 
miles. 

The  statute  having  settled  the  kind  and  character  of  evidence  to  establish  the 
fact  of  the  completion  of  the  road,  or  any  part  or  portion  of  it — that  is,  the 
certificate  of  the  inspectors — parol  evidence  on  that  subject  is  inadmissible 
It  is  not  only  inadmissible  under  the  statute,  but  upon  general  principles. 
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Under  the  Revised  Statutes  (1  R.  S.  569)  a  penalty  of  $25  is  given  for  forcibly 
or  fraudulently  passing  a  toll-gate,  which,  by  the  act  of  1S49,  is  applied  to  the 
companies  organized  under  the  act  of  1847.  Therefore,  where  there  is  a 
prosecution  for  such  penalty,  in  violation  of  this  statute,  it  must  appear  from 
the  evidence  that  the  defendant  forcibly  and  fraudulently  passed  the  toll- 
gate. 

By  an  act  of  the  14th  April,  1855,  (Sess.  L.  1855,  ch.  435, p.  874,)  it  is  declared 
that  any  person  who  shall  pass  any  turnpike  or  plank  road  gate,  without  pay- 
ing the  toll  required  by  law,  and  with  intent  to  avoid  the  payment  thereof, 
shall,  for  each  offence,  forfeit  and  pay,  to  the  corporation  injured  thereby,  $10 

Argued  at  Chambers,  Penn  Yan,  April  3d,  1856,  as  of  the 
Ontario  Special  Term,  1st  Monday  in  April,  (April  6th,}  1856. 

APPEAL  from  a  judgment  of  a  justice  of  the  peace  of  Steuben 
county,  heard  in  the  first  instance  in  this  court,  upon  the  certifi- 
cate of  the  county  judge  of  that  county  that  he  was  a  stock- 
holder in  the  plaintiffs'  road,  pursuant  to  §  31  of  the  judiciary 
law  of  1847.  '(Ch.  470  of  Sess.  L.  of  that  year.) 

The  facts  of  the  case  are  sufficiently  stated  in  the  following 
opinion. 

B.  BENNETT,  for  appellant. 
M.  BROWN,  for  respondents. 

WELLES,  Justice.  The  action  before  the  justice  was  brought 
to  recover  of  the  defendant  a  penalty  of  $25,  for  fraudulently 
passing  a  toll-gate  erected  on  the  plaintiffs'  road. 

The  plaintiffs'  articles  of  association,  which  were  filed  in  the 
office  of  the  secretary  of  state  Feb.  6th,  1850,  stated,  among 
other  things,  that  the  company  was  formed  for  the  purpose  of 
constructing  a  plank  road  from  the  southeast  corner  of  Crooked 
Lake,  in  the  town  of  Urbana,  in  the  county  of  Steuben,  from 
thence  to  and  through  the  village  of  Hammondsport,  in  said 
town,  thence  to  the  village  of  Bath,  and  from  thence  to  the 
village  of  Kennedyville,  in  the  town  of  Bath,  in  said  county,  a 
distance  of  twelve  miles,  as  near  as  may  be. 

Upon  the  trial  the  plaintiffs,  with  a  view  of  showing  them- 
selves entitled  to  erect  the  toll-gate  in  question,  introduced  in 
evidence  copies  of  four  certificates,  duly  certified  by  the  clerk 
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of  the  county  of  Steuben,  the  first  of  which  is  in  the  words  and 
figures  following,  viz.: — 

"  The  undersigned,  inspectors  of  plank  and  turnpike  roada 
in  and  for  the  county  of  Steuben,  do  certify  that,  in  pursuance 
of  an  act  to  provide  for  the  incorporation  of  companies  to  con- 
struct plank  roads,  and  for  companies  to  construct  turnpike 
roads,  passed  May  7th,  1847 — and  of  the  act  in  relation  to 
plank  roads  and  turnpike  roads  passed  April  6th,  1849,  we 
have  inspected  three  and  three-fourth  miles  of  the  plank  road 
lately  constructed  by  The  Hammondsport  &  Bath  Plank  Road 
Company  in  said  county,  and  are  satisfied  that  the  said  road  is 
made  and  completed  according  to  the  intent  and  meaning  of  the 
said  act. 

"  JAMES  FRENCH, 
"  0.  WHEELER, 
"  G.  A.  ROGERS. 
"  Dated,  July  2,  1850. 
"Filed,  July  3d,  1850,  at  6  P.  M." 

The  next  two  of  said  certificates  were  similar  in  form — one 
filed  August  16,  1850,  being  for  three  and  a  quarter  miles,  and 
the  other,  filed  August  30,  1850,  for  one  mile.  The  fourth 
certificate  was  dated  November  11,  1850,  and  stated  that  they 
(the  inspectors)  had  "  examined  the  plank  road  lately  con- 
structed," &c.,  as  in  the  others,  "extending  from  Kennedy- 
ville,  in  said  county,  to  or  near  the  line  of  the  corporation  of 
the  village  of  Bath,  and  that  three  miles  of  said  road  is  made 
and  completed  according  to  the  true  intent  and  meaning  of 
said  act." 

The  plaintiffs  gave  parol  evidence  to  show  what  portions  of 
the  road  the  three  first  mentioned  certificates  were  intended  to 
apply  to.  Also,  to  show  that  the  gate  in  question  was  erected 
in  the  town  of  Urbana,  on  that  portion  of  the  road  for  which 
the  certificate  first  mentioned,  and  above  set  forth,  was  intended 
to  apply. 

To  the  admission  of  the  certificates  as  evidence,  and  the 
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pBrol  evidence  of  the  portions  of  the  road  to  which  they  were 
intended  to  apply,  the  defendant  in  due  time  objected — which 
objection  the  justice  overruled. 

The  plank  road  act  of  1847  (Sess.  L.  of  that  year,  ch.  210, 
§  34,  p.  225,)  provides  that  when  a  plank  road  company  shall 
have  completed  their  road,  or  any  five  consecutive  miles  there- 
of, it  may  apply  to  any  two  of  the  inspectors  of  plank  roads  to 
inspect  the  same ;  and  if  the  inspectors  are  satisfied  "  that  the 
road  so  inspected  is  made  and  completed  according  to  the  true 
intent  and  meaning  of  this  act,  they  shall  grant  a  certificate  to 
that  effect,"  &c. 

The  next  section  provides  that,  upon  filing  as  aforesaid  such 
certificate,  the  company  may  erect  one  or  more  toll-gates  upon 
their  road,  but  not  within  three  miles  of  each  other,  and  may 
demand  and  receive  toll,  &c. 

By  §  4,  of  chap.  250  of  the  laws  of  1849,  (p.  375,)  any  com- 
pany, formed  under  the  first  mentioned  act,  may  erect  a  toll- 
gate  whenever  they  shall  have  finished  their  road,  or  any  three 
consecutive  miles  thereof,  and  had  the  same  inspected,  as  pro- 
vided in  the  before  mentioned  act,  for  a  term  not  exceeding 
one  year,  unless  such  road,  or  five  consecutive  miles  thereof, 
be  completed  within  such  year. 

The  right  of  a  plank  road  company  to  erect  a  gate,  or  gates, 
and  to  exact  tolls  thereat,  depends  upon  their  having  at  least 
three  consecutive  miles  of  the  road  completed  and  inspected, 
as  provided  in  the  acts  referred  to.  The  evidence  of  the  com- 
pletion of  the  road,  or  a  sufficient  portion  thereof  to  justify  the 
erection  of  toll-gates  and  the  exaction  of  toll,  is  the  certificate, 
or  certificates  of  the  inspectors.  That  was  manifestly  the  in- 
tention of  the  legislature. 

The  first  three  certificates  in  this  case  were  not,  in  my  judg- 
ment, a  compliance  with  the  requirement  of  the  law,  but  were 
fatally  defective  by  reason  of  the  uncertainty  in  respect  to  the 
portions  of  the  road  to  which  they  were  intended  to  apply. 
They  do  not  indicate  what  parts  of  the  road  had  been  in- 
spected, or  were  completed.  This  was  clearly  what  the  stat- 
utes referred  to,  contemplate.  The  certificate  should  describe. 
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with  reasonable  certainty,  the  part  inspected,  and  which  the 
inspectors  are  satisfied  is  completed. 

There  is  still  another  fatal  defect  in  the  three  certificates 
under  consideration.  They  do  not  show  that  the  number  of 
miles  therein  mentioned  were  consecutive  miles.  Take  the  first 
one  for  example.  It  would  have  been  literally  true,  if  the  in- 
spectors had  inspected  and  found  four  or  more  separate  parts 
of  the  road  completed,  neither  part  exceeding  one  mile,  with 
intervals  of  unfinished  road  between  them.  The  three  miles  of 
completed  road  necessary  to  entitle  the  company  to  erect  a 
toll-gate  must  be  consecutive. 

It  is  no  answer  to  say  that  the  sum  of  the  distances  or  parts 
completed,  as  shown  by  the  four  certificates,  amounts  to  or  em- 
braces the  whole  length  of  the  road.  The  object  of  the  law  is 
that  the  public  shall  have  the  evidence  in  the  county  clerk's 
office,  of  the  right  of  the  company  to  exact  the  payment  of  toll 
for  travelling  their  road. 

Suppose  a  plank  road  company  completes  two  miles  of  their 
road,  and  gets  it  inspected,  and  the  certificate  duly  filed  ;  after 
which  they  complete  two  more  adjoining  miles  of  their  road, 
and  procure  the  inspectors,  and  they  certify,  as  they  might  do 
truly,  that  four  miles  were  inspected,  &c.,  adding  the  distances 
or  length  of  road  inspected  in  the  two  certificates,  would  make 
six  miles,  whereas  only  four  miles  had  really  been  inspected 
or  made.  It  does  not,  therefore,  appear  by  the  certificates  of 
the  inspectors  that  the  whole  length  of  the  road  has  been  com- 
pleted. 

The  parol  evidence  on  that  subject  was  improperly  received. 
As  before  remarked,  the  statute  has  settled  the  kind  and  char- 
acter of  evidence,  to  establish  the  fact  of  the  completion  of  the 
road,  or  any  part  or  portion  of  it,  and  that  is  the  certificate  of 
the  inspectors.  Besides,  the  parol  evidence  was  improper 
upon  general  principles.  If  parol  evidence  was  admissible  to 
explain  the  certificates,  and  to  show  the  parts  of  the  road  in- 
spected, and  to  which  parts  the  certificates  were  to  apply  re- 
spectively, it  is  not  perceived  why  the  certificates  might  not 
be  dispensed  with  altogether. 
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There  is  another  ground  upon  which  the  judgment  should  be 
reversed.  Assuming  that  the  plaintiffs  gave  evidence  sufficient 
to  entitle  them  to  erect  the  gate  in  question,  and  to  demand 
toll,  the  evidence  fails  to  show  that  the  defendant  had  done 
enough  to  incur  the  penalty  of  twenty-five  dollars — given  for 
forcibly  or  fraudulently  passing  a  toll-gate,  as  provided  by  §  54 
of  title  1  of  chapter  18  of  part  1  of  the  Revised  Statutes,  (1  R. 
S.  588,)  which  by  §  5  of  the  act  of  1849,  (Sess.  L.  of  that  year, 
p.  375,)  is  applied  to  companies  organized  under  the  above 
cited  act  of  1847.  The  evidence  shows  that  the  defendant 
passed  the  gate  without  the  payment  of  toll ;  but  there  is  an 
entire  absence  of  evidence  to  show,  or  tending  to  show  that  it 
was  done  by  either  force  or  fraud.  It  shows  that  the  defend- 
ant refused  to  pay  the  toll,  which  was  demanded  by  the  gate- 
keeper. The  gate  was  open  when  the  defendant  drove  up, 
and  he  passed  his  team  and  wagon  two-thirds  through  it  and 
stopped,  when  he  and  the  keeper  had  a  controversy  about  the 
toll,  the  former  denying  his  liability  to  pay,  or  the  right  of  the 
company  to  receive  toll,  on  the  ground  that  the  road  was  out 
of  repair,  and  the  latter  insisting  upon  the  payment  of  toll. 
The  defendant  had  previously,  on  the  same  day,  passed  through 
the  gate  without  paying  toll,  expressly  refusing  to  pay  on  the 
same  ground.  On  neither  occasion  was  there  any  artifice  or 
imposition  practiced  by  the  defendant ;  and  there  was  no  force 
employed,  as  there  was  no  resistance  offered. 

At  the  time  of  this  occurrence,  which  the  evidence  shows 
was  on  the  12th  of  April,  1855,  there  was  no  penalty  for  pass- 
ing a  toll-gate  without  force  or  fraud,  although  with  the  inten- 
tion of  avoiding  the  payment  of  toll.  But  this  very  case  was 
provided  for  in  the  3d  section  of  the  act  passed  on  the  14th 
day  of  April,  1855,  just  two  days  afterwards.  (Laws  0/1855, 
ch.  485,  p.  874.) 

That  section  declares,  that  any  person  who  shall  pass  any 
turnpike  or  plank  road  gate,  without  paying  the  toll  required 
by  law,  and  with  intent  to  avoid  the  payment  thereof,  shall, 
for  each  offence,  forfeit  and  pay,  to  the  corporation  injured 
thereby,  ten  dollars. 
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This  is  a  very  decided  legislative  construction  of  the  previous 
legislation  in  respect  to  what  acts  shall  incur  the  penalty  of 
twenty-five  dollars. 

The  judgment  of  the  justice  should,  therefore,  be  reversed. 


SUPREME  COURT. 

LOWBER  agt.  WELLS  and  others. 

Our  ancestors,  in  transferring  themselves  from  the  island  of  Great  Britain,  trans- 
ferred with  their  persons  only  such  parts  of  its  common  law  as  were  applica- 
ble to  their  new  abode.  They  did  not  adopt  the  whole  system,  nor  was  it  im- 
posed upon  them  in  gross. 

It  is  clear,  that  the  common  law  of  England  on  the  subject  of  what  constitutes  a 
navigable  stream,  is  not  the  common  law  of  America.  Rules  which  reason 
and  convenience  may  have  dictated,  in  reference  to  such  streams  as  the 
Thames  and  the  Avon,  to  an  island  like  Great  Britain,  may  be  wholly  inap- 
plicable to  the  Mississippi,  the  Ohio  and  the  Hudson,  and  to  a  continent  like 
America,  either  North  or  South.  The  timber  trade  alone,  on  such  a  river  as 
the  Hudson,  in  this  state,  would  of  itself  create  an  exception. 

In  granting  the  public  lands  of  a  state,  bounded  on  such  a  river  as  the  Hudson, 
to  private  individuals,  no  legislature  without  express  words,  could  be  pre- 
sumed to  have  intended  to  divest  itself  of  the  power  of  protecting  so  impor- 
tant a  public  interest.  The  grants  were  made,  it  is  to  be  presumed,  in  refer- 
ence to  the  common  law,  not  of  England,  but  as  used  in  New-York. 

The  rule,  that  grants  of  land  on  the  petty  creeks  and  untimbered  streamlets  of 
England,  carried  the  right  of  exclusive  ownership  to  the  middle  of  the  water, 
so  as  to  bar  the  general  public  of  the  privilege  of  boating  and  floating  upon 
it,  is  not  such  a  part  of  the  common  law  of  England  as  will  be  adopted  and 
applied  to  such  rivers  as  the  Hudson. 

Uyage,  it  appears,  allows  of  the  construction  of  floating  booms  in  the  upper  por- 
tion of  the  Hudson  Kiver;  which  allowance  is  in  aid,  and  not  in  obstruction 
of  the  timber  business. 

Those  who  desire  to  have  the  benefit  of  what  may  be  called  the  "boom  law  of 
the  river,"  must  comply  with  its  conditions.  That  is,  they  are  bound  to  pro- 
vide an  opening  in  their  boom,  and  to  assort  and  pass  the  logs  of  others  de- 
scending the  river,  as  fast  as  can  reasonably  (not  conveniently)  be  done. 
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New-York  Special  Term,  JVbv.,  1856. 

JOHN  M.  BARBOUR,  for  plaintiff. 
WAIT  &  REYNOLDS,  for  defendants. 

ROOSEVELT,  Justice.  This  is  a  motion  to  dissolve  an  in- 
junction. Lowber,  the  plaintiff,  is  the  owner  of  one  of  the 
numerous  booms,  so  called,  on  the  upper  portion  of  the  Hudson 
River.  He  complains  that  the  defendants,  who  own  the  next 
boom  above  his,  obstruct  by  their  boom  the  passage  of  logs 
destined  to  his  mill. 

The  defendants,  on  their  part,  insist  that  such  obstruction,  if 
it  exist,  is  no  infringement  of  any  rights  of  the  plaintiff.  The 
Fort  Edward  dam,  they  say,  constructed  by  public  authority 
for  canal  purposes,  is  next  above  the  plaintiff's  boom ;  and 
logs  cannot  pass  over  the  dam  except  in  times  of  freshet.  That 
dam,  they  contend,  constitutes  an  authorized  obstruction.  They 
admit,  nevertheless,  that  they  have  passed  the  logs  of  the  plain- 
tiff, and  of  other  persons,  through  their  boom,  and  so  over  the 
dam,  and  that  they  have  "  sorted  them  out  and  passed  them  as 
fast  as  could  conveniently  be  done ;"  but  they  insist  that  they 
were  under  no  "  legal  obligation  so  to  do."  Whereas  the 
plaintiff  claims,  that  although  the  state  dam  may  be  an  obstruc- 
tion, and  a  lawful  obstruction,  it  is  so  only  to  the  extent  of  its 
necessity  ;  and  that,  as  logs  may  pass  over  it  when  the  water 
is  high,  it  furnishes  no  ground  for  the  defendants'  obstructions, 
which  interfere  alike,  whether  the  water  be  high  or  low,  and 
prevent  the  passage  when  the  dam  would  not. 

Admitting,  however,  if  such  should  be  the  law,  as  I  think 
it  is,  that  the  state  dam  furnishes  no  justification  for  a  greater 
obstruction  than  itself  creates,  the  defendants  insist  that  the 
Hudson  River  above  the  dam  is  not  "  navigable,"  in  the  legal 
sense  of  that  term,  and  that  the  plaintiff,  therefore,  as  matter  of 
right,  is  not  entitled  to  pass  his  logs  over  it,  and  as  a  conse- 
quence has  no  legal  ground  to  complain  of  any  obstruction. 

What  constitutes  a  navigable  stream  has  been  the  subject  of 
much  debate.  One  thing  appears  perfectly  clear,  that  the  com- 
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mon  law  of  England  on  this  subject  is  not  the  common  law  of 
America.  Rules  which  reason  and  convenience  may  have  dic- 
tated in  reference  to  such  streams  as  the  Thames  and  the  Avon, 
and  to  an  island  like  Great  Britain,  may  be  wholly  inapplicable 
to  the  Mississippi,  the  Ohio  and  the  Hudson,  and  to  a  continent 
like  America,  either  North  or  South.  The  timber  trade  alone, 
on  such  a  river  as  the  Hudson,  in  this  state,  running  through 
immense  primeval  forests,  would  of  itself  create  an  exception. 
In  granting  the  public  lands  of  such  a  state,  bounded  on  such  a 
river,  to  private  individuals,  no  legislature,  without  express 
words,  could  be  presumed  to  have  intended  to  divest  itself  of 
the  power  of  protecting  so  important  a  public  interest.  The 
grants  were  made,  we  are  to  presume,  in  reference  to  the  com- 
mon law,  not  as  understood  in  England,  but  as  used  in  New- 
York ;  that  is,  in  reference  to  "such  parts  of  the  common  law 
of  England,  and  of  common  sense,  as  formed  the  common  law 
of  the  colony  in  1775. 

Our  ancestors,  in  transferring  themselves  from  the  island  of 
Great  Britain,  transferred  with  their  persons  only  such  parts  of 
its  common  law  as  were  applicable  to  their  new  abode.  They 
did  not  adopt  the  whole  system,  nor  was  it  imposed  upon  them, 
in  gross.  Of  this  we  have  the  highest  evidence  in  the  language 
of  their  first  constitution  as  a  state.  The  35th  article  of  that 
instrument,  when  declaring  what  should  be  the  law  of  the  new 
commonwealth,  speaks  of  "  such  parts  of  the  common  law  of 
England,  &c.,  as  together  did  form  the  law  of  the  said  colony 
on  the  19th  of  April,  1775."  Certain  parts  only,  it  is  thus  ad- 
mitted, formed  the  law  of  the  colony;  and  those,  and  those 
only,  rejecting  all  others,  were  u  to  be  and  continue  the  law  of 
this  state." 

The  wholly  unsuitable  rule,  that  grants  of  land  on  the  petty 
creeks  and  untimbered  streamlets  of  England  carried  the  right 
of  exclusive  ownership  to  the  middle  of  the  water,  so  as  to  bar, 
the  general  public  of  the  privilege  of  boating  or  of  floating  upon 
it,  was  certainly  not  one  of  the  "parts"  adopted  and  applied 
to  such  rivers  as  the  Hudson.  No  express  grant  of  such  an 
exclusive  privilege  is  pretended  by  the  defendants,  and  none, 
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as  we  have  seen,  can  be  implied  from  any  supposed  common 
law  rule. 

Usage,  it  appears  by  the  affidavits  read  on  the  motion,  allows 
of  the  construction  of  floating  booms.  But  this  allowance  is  in 
aid,  and  not  in  obstruction  of  the  timber  business.  And  ac- 
cordingly every  boom — a  dozen  or  more — as  yet  constructed 
has  had  its  opening  for  the  passage  of  the  logs  of  other  owners. 
No  unnecessary  impediment  until  the  case  of  the  defendants, 
has  been  interposed.  The  defendants  themselves  depend  for 
the  passage  of  their  own  logs  upon  this  qualified  usage  as  to  the 
booms  above  them.  While  claiming,  however,  the  benefit  of 
the  qualification  as  against  those  above,  they  deny  it  in  favor 
of  those  below.  Their  position  is  inconsistent  with  itself. 

If  the  defendants  will  have  the  benefit  of  what  may  be  called 
the  boom  law  of  the  river,  they  should  comply  with  the  con- 
ditions which  the  boom  law  imposes.  They  are  under  a  "  legal 
obligation  to  do  so."  They  are  bound  to  provide  an  opening 
in  their  boom,  and  as  matter  not  of  mere  courtesy,  but  of  legal 
duty,  to  "assort  and  pass"  the  logs  of  others,  descending  the 
river,  and  as  fast  as  can  reasonably  be  done — not  "  con- 
veniently." Their  convenience  must  be  subordinated  to  the 
legal  rights  of  others,  or,  in  other  words,  to  the  general  public 
convenience.  They  must  "facilitate  as  far  as  practicable,"  and 
not  as  far  only  as  convenient.  That  is  all  that  the  modified 
injunction  requires  of  them;  and  that,  it  is  clear,  they  are 
bound  to  do. 

Motion  to  dissolve  injunction  denied,  without  costs. 

I  have  not  deemed  it  necessary  or  proper  to  cite  the  numer- 
.ous  authorities  on  this  subject,  as  they  are  all,  or  nearly  all, 
collected  and  reviewed  in  the  elaborate  opinion  of  Mr.  Justice 
HAND,  reported  in  18  Barb.  377,  in  the  case  of  Morgan  agt. 
King,  which  turned  on  a  similar  question  between  boom  owners 
on  the  Raquette  River  in  the  county  of  Franklin. 


458  NEW-YORK  PRACTICE  REPORTS. 

Van  De  Sande  agt.  Hall. 

SUPREME  COURT. 
WILLIAM  VAN  DE  SANDE  agt.  ROBERT  HALL. 

Where  a  contract  for  the  purchase  or  lease  of  land  has  been  consummated, 
without  any  fraud  as  to  the  real  quantity  of  land  sold  or  leased,  courts  will  not 
inquire  whether  there  has  been  an  actual  mistake  as  to  the  supposed  quantity. 

Where  a  defendant,  in  his  answer  to  an  action  to  recover  rent,  sets  up  a  false 
and  fraudulent  representation  by  the  plaintiff's  assignor,  as  to  the  quantity  of 
land  mentioned  in  the  lease,  executed  to  him  by  such  assignor,  and  claims  to 
recoup  his  damages  (specifying  the  amount)  on  account  of  such  representa- 
tions, such  defence  cannot  be  considered  a  counter-claim.  Because, 

The  alleged  representation  was  not  made  by  the  plaintiff,  but  by  his  assignor, 
and  the  defendant  could  not  maintain  an  action  against  the  plaintiff  therefor. 

Besides,  the  claim  to  recoupment  in  such  a  case,  if  properly  set  up  and  estab- 
lished by  the  evidence,  would  be  inadmissible  as  a  partial  defence,  under  the 
172d  section  of  the  Code,  and  the  general  principles  of  the  common  law. 

Where  a  defendant  desires  to  avail  himself  of  such  a  defence — false  and  fraudu- 
lent representations — he  must  allege  that  he  was  misled  by  the  representa- 
tions, or  that  his  belief  in  their  truth  induced  him  to  enter  into  the  con- 
tract, &c. 

Montgomery  Circuit,  May,  1856. 

TRIAL  by  court. 

THIS  was  an  action  for  the  recovery  of  rent,  upon  a  lease 
given  by  John  T.  Van  De  Sande  to  the  defendant,  and  assigned 
by  John  T.  Van  De  Sande  to  the  plaintiff.  The  plaintiff 
claimed  in  his  complaint  to  recover  $200. 

One  of  the  defences  set  up  by  the  defendant  in  his  answer  \vas, 
that  John  T.  Van  De  Sande  falsely  and  fraudulently  affirmed, 
with  intent  to  deceive  the  defendant,  that  the  demised  premises 
contained  thirty-two  acres  of  land,  whereas,  in  fact,  they  con- 
tained but  about  twenty-eight  acres,  which  fact  was  known  to 
John  T.  Van  De  Sande  at  the  time  of  making  such  representa- 
tion— to  wit,  before  and  at  the  time  of  the  execution  of  the 
lease,  but  was  then  unknown  to  the  defendant,  to  his  damage 
of  $50. 

The  plaintiff  omitted  to  reply  to  the  answer.  The  demised 
premises  were,  subsequent  to  the  execution  of  the  lease,  sur- 


NEW-YORK  PRACTICE  REPORTS.  459 

Van  De  Sande  agt.  Hall. 

veyed,  and  were  found  to  contain  twenty-five  and  fifteen-hun- 
dredths  acres.  Before  accepting  the  lease  the  defendant  went 
on  to  the  lot  and  examined  it. 


HENRY  ADAMS,  for  plaintiff. 
WEBSTER  &  SACIA,  for  defendant. 

PAIGE,  Justice.  The  defence  of  a  false  representation  by 
John  T.  Van  De  Sande,  in  respect  to  the  quantity  of  land  con- 
tained in  the  lease,  is  not  sustained  by  the  evidence.  The 
proof  does  not  satisfy  me  that  the  representation  was  wilfully 
and  designedly  false  ;  or  that  it  misled  the  defendant  and  in- 
duced him  to  enter  into  the  lease.  Before  accepting  the  lease 
the  defendant  examined  the  premises,  and  had  an  opportunity 
of  ascertaining  for  himself  the  quanty  of  land  embraced  in  the 
•lease.  The  case  comes  within  the  principle  of  Faure  agt. 
Martin,  (3  Seld.  210.)  Where  a  contract  for  the  purchase  of 
land  has  been  consummated,  without  any  fraud  as  to  the  real 
quantity  of  land  sold,  courts  will  not  inquire  whether  there  has 
been  an  actual  mistake  as  to  the  supposed  quantity.  (3  Paige,  94.) 

But  it  is  insisted  by  the  counsel  of  the  defendant,  that  the 
recoupment  to  which  it  is  claimed  he  is  entitled  on  account  of 
the  fraudulent  representation,  set  up  in  the  answer,  is  a  coun- 
ter-claim, and  not  being  denied  in  a  reply  is  admitted.  I  do 
not  think  that  the  claim  of  the  defendant  to  such  recoupment  is 
a  counter-claim  within  the  meaning  of  the  150th  section  of  the 
Code.  A  counter-claim  is  defined  in  the  Code  to  be  one  ex- 
isting in  favor  of  a  defendant  and  against  the  plaintiff,  between 
whom  a  several  judgment  may  be  had  in  the  action.  It  must 
be  a  claim  against  the  plaintiff  as  a  party  to  the  contract  or 
transaction  out  of  which  it  arises,  and  on  which  a  separate 
and  distinct  action  could  be  maintained  against  him  at  the  suit 
of  the  defendant. 

In  this  case  defendant  could  not  maintain  an  action  against 
the  plaintiff  upon  the  fraudulent  representation  set  up  in  the 
answer,  because  that  representation  was  not  made  by  him,  but 
by  his  assignor. 
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Juuge  BOSWORTH  took  a  similar  view  of  this  question  in 
Gleason  agt.  More,  (2  Duer,  639.)  The  claim  of  the  defendant 
to  a  recoupment  in  this  case,  however,  if  properly  set  up  and 
established  by  the  evidence,  would  be  inadmissible  as  a  partial 
defence  under  the  172d  section  of  the  Code  and  the  general 
principles  of  the  common  law.  (2  Joh»s.  Ch.  R.  441 ;  2  Johns. 
C.  435;  5  Johns.  Ch.  R.  419 ;  1  Paige,  131 ;  10  id.  369.) 

But  not  being  a  counter-claim,  it  is  not  admitted  by  the  plain- 
tiff's omission  to  reply.  But  if  the  defendant's  claim  to  a  re- 
coupment was  a  counter-claim  within  the  meaning  of  the  Code, 
it  cannot  avail  him,  as  his  answer  does  not  state  facts  sufficient 
to  make  it  a  defence  either  partial  or  total.  His  answer  omits 
to  allege  that  the  defendant  was  misled  by  the  representation, 
or  that  his  belief  in  the  truth  of  the  representation  induced  him 
to  enter  into  the  lease.  The  proof  of  such  fact  was  necessary 
to  establish  the  defence.  If  necessary  to  make  out  the  defence, 
it  was  equally  necessary  that  it  should  be  alleged.  (1  Story  Eq. 
Jur.  §§  191,  192,  195,  197,  202,  203.)  The  defendant  must 
aver  .in  his  answer  every  fact  necessary  to  show  a  defence,  par- 
tial or  total ;  and  every  such  necessary  averment  must  be  proved. 
(8  How.  Prac.  Rep.  472;  3  Selden,  478  ;  1  Comst.  117.)  The 
averment  of  a  fact  necessary  to  b,e  established,  cannot  be  dis- 
pensed with  because  it  may  be  presumed  from  the  existence  of 
other  facts.  (15  Barb.  R.  34,  35.) 

Judgment  must  be  entered  for  the  plaintiff  for  the  balance  of 
rent  due  on  the  lease. 
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SUPREME  COURT. 
ELY  HOPPOCK  agt.  CHARLES  COTTRELL. 

On  appeal  from  a  single  judge  to  the  general  term,  the  sureties  in  the  undertak- 
ing on  the  appeal,  in  order  to  stay  execution,  must  justify  in  double  the  amount 
of  the  judgment  and  costs,  ($250.) 

New-York  Special  Term,  Jan.,  1857. 

THIS  was  a  motion,  that  the  judgment  in  this  action  be  en- 
tered upon  the  clerk's  docket  as  "secured  upon  appeal,"  ac- 
cording to  §  282  of  the  Code. 

• 

GEORGE  D.  KELLOGG,  for  motion. 
R.  M.  HARRINGTON,  opposed. 

CLERKE,  Justice.  In  appeals  from  a  single  judge  to  the 
general  term,  an  appeal  does  not  stay  proceedings  unless  se- 
curity be  given  as  upon  an  appeal  to  the  court  of  appeals.  (§348.) 

In  Newton  agt.  Harris,  (1  Code,  R.  N.  S.  p.  191,)  it  is  de- 
cided, in  order  to  have  this  effect  in  an  appeal  to  the  court  of 
appeals,  the  sureties  must  justify  in  double  the  amount  ($250) 
required  to  be  inserted  in  the  undertaking,  to  cover  the  costs  of 
the  appeal. 

The  undertaking  in  this  case  is  deficient  in  this  very  respect; 
the  sureties  justify  only  in  double  the  amount  of  the  judgment, 
without  reference  at  all  to  the  security  for  costs.  It  cannot, 
therefore,  properly  stay  proceedings ;  and,  by  §  282,  this  mo- 
tion cannot  be  granted  unless  the  undertaking  is  sufficient  to 
stay  the  execution. 

Motion  denied,  with  $5  costs. 
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SUPREME  COURT. 

WILLIAM  C.  TEN  BROECK  and  others  agt.  GIDEON  REYNOLDS 
and  another. 

In  an  action  brought  by  several  plaintiffs,  claiming  as  heirs  at  law,  to  recover  a 
farm,  the  defendant  is  not  entitled  to  stay  their  proceedings  until  the  costs  of 
a  former  action  have  been  paid,  where  the  first  action  was  brought  by  one 
only  of  said  plaintiffs  to  recover  one-third  of  the  same  premises,  and  the  com- 
plaint was  dismissed.  The  second  action  cannot  be  regarded  as  between  the 
same  parties,  or  their  privies — nor  for  the  same  premises. 

Where  there  are  several  plaintiffs,  the  statute  (2  R.  S.  620)  gives  the  defendant 
the  right  to  security  for  costs  only  where  all  of  them  are  non-residents.  If 
one  of  the*  plaintiffs  only  is  a  resident,  the  defendant  is  not  entitled  to  such 
security,  although  it  appears  such  resident  plaintiff  is  irresponsible. 

Although  the  Code  does  not  state,  as  did  the  Revised  Statutes  in  relation  to  a 
next  friend,  that  a  guardian  ad  litem  for  an  infant  plaintiff  shall  be  a  compe- 
tent and  responsible  person,  yet  it  is  both  the  rijiht  and  the  duty  of  the  court 
to  insist  upon  the  appointment  of  such  a  person. 

A  non-resident  guardian  ad  litem  for  an  infant  plaintiff,  whether  a  responsible 
person  or  not,  may  be  required  to  give  security  for  costs.  And  this  is  so, 
although  some  of  the  plaintiffs  in  the  action  are  residents. 

Mbany  Special  Term,  Aug.,  1856. 

MOTION  to  stay  proceedings,  &c. 

The  action  is  brought  to  recover  a  farm  in  the  town  of  Peters- 
burgh,  in  the  county  of  Rensselaer.  All  the  plaintiffs  claim 
title  as  heirs  at  law  of  Abraham  Ten  Broeck,  deceased. 

Margaret  S.  Gibson,  one  of  the  plaintiffs,  and  who  claims 
title  to  one-third  of  the  farm,  brought  an  action,  in  1849,  to 
recover  her  undivided  share,  against  Peleg  Brown,  who  was 
the  tenant  of  Thomas  Reynolds,  now  deceased.  In  April, 
1850,  the  complaint  in  that  action  was  dismissed,  and  judgment 
was  rendered  against  the  plaintiff  for  $194.34  costs.  These 
costs  remain  unpaid. 

All  the  plaintiffs,  except  Margaret  S.  Gibson,  are  non-resi- 
dents, and  the  guardian  for  two  of  the  plaintiffs,  who  are  in- 
fants, is  also  a  non-resident.  It  is  alleged,  that  the  judgment 
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against  Margaret  S.  Gibson  for  the  costs  of  the  first  action  is 
not  collectible. 

Upon  an  affidavit  stating  these  facts,  the  defendants  moved 
for  an  order  staying  the  plaintiffs'  proceedings  in  this  suit  until 
the  costs  in  the  former  suit  are  paid,  and  also  until  the  guardian 
for  the  two  non-resident  infant  plaintiffs  shall  file  security  for 
costs. 

EDWARD  F.  BULLARD,  for  plaintiffs. 
JOB  PIERSON,  for  defendants. 


HARRIS,  Justice.  The  former  action  was  brought  by  the 
plaintiff  Gibson  alone,  to  recover  one-third  of  the  premises  de- 
scribed in  this  complaint.  Had  the  name  of  Gibson  been  omit- 
ted in  this  complaint,  and  the  suit  been  brought  by  the  other 
plaintiffs,  to  recover  the  other  two-thirds  of  the  premises,  it 
could  not  have  been  pretended  that  the  defendants  would  have 
had  a  right  to  stay  the  proceedings  until  the  costs  of  the  first 
action  should  be  paid.  The  case  would  then  have  been  within 
the  decision  in  Jackson  agt.  Clark,  (1  Cow.  140.)  The  plain- 
tiffs, though  claiming  under  the  same  title,  could  not  have  been 
concluded  by  anything  which  might  have  been  done  in  the 
former  suit. 

Nor  can  I  see  that  the  case  has  been  changed  by  including 
Gibson  as  one  of  the  plaintiffs.  It  is  still  true  that  the  other 
plaintiffs  are  strangers  to  the  former  suit.  Being  neither  par- 
ties nor  privies,  they  ought  not  to  be  prejudiced  by  anything 
that  was  done.  The  general  rule  on  the  subject  is  clearly 
stated  in  Jackson  agt.  Edwards,  (1  Cow.  138.)  It  is,  that 
"  where  the  same  title  to  the  same  premises  is  drawn  in  ques- 
tion in  a  second  suit,  between  parties  or  privies  to  the  first,  the 
court  will  order  the  costs  of  the  first  suit  to  be  paid  before  it 
will  suffer  the  second  suit  to  proceed."  In  this  case,  I  cannot 
regard  the  second  suit  as  between  the  same  parties  or  their 
privies ;  nor  do  I  think  the  premises  in  question  are  to  be  re- 
garded as  the  same.  This  branch  of  the  motion,  therefore, 
should  be  denied. 
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But  for  the  fact  that  Gibson  has  been  joined  as  a  plaintiff  in 
this  action,  the  defendants  would  have  been  entitled  to  security 
for  costs  under  the  provisions  of  the  statute,  for  all  the  other 
plaintiffs  are  non-residents.  (2  R.  S.  620.)  Gibson  being  irre- 
sponsible, as  sufficiently  appears  from  the  fact  that,  the  costs  in 
the  former  action  remain  unpaid,  the  case  seems  to  be  within 
the  spirit  of  the  statute  which  authorizes  the  defendant  to  re- 
quire a  non-resident  plaintiff  to  file  security  for  costs.  When, 
however,  there  are  several  plaintiffs,  the  statute  only  gives  the 
right  to  such  security  when  all  are  non-residents.  It  would 
be  hardly  proper,  therefore,  to  regard  the  case  as  within  the 
statute  relating  to  costs  in  actions  by  non-residents. 

But  upon  the  remaining  ground  upon  which  this  application 
is  founded,  I  think  the  defendants  are  entitled  to  relief.  The 
guardian  of  infant  plaintiffs  is  appointed  by  the  court.  The 
appointment  is  made  before  the  suit  is  commenced.  Of  course 
the  defendant  has  no  opportunity  to  be  heard  upon  the  question 
of  his  appointment.  He  is  responsible  for  the  costs  which  may 
be  adjudged  against  the  infant,  the  payment  of  which  can  only 
be  enforced  by  attachment. 

It  is  obvious,  that  by  procuring  the  appointment  of  a  non- 
resident guardian,  if  this  is  allowable,  this  liability  for  costs 
may  be  evaded.  The  Revised  Statutes  expressly  required  that 
the  next  friend  of  an  infant  plaintiff,  as  he  was  then  called, 
should  be  a  competent  and  responsible  person.  (2  R.  S.  446, 
§  2.)  Though  this  language  is  not  retained  in  the  provisions 
of  the  Code,  in  relation  to  the  appointment  of  a  guardian  ad 
litem  for  infant  plaintiffs,  I  have  no  doubt  that  it  is  both  the 
right  and  the  duty  of  the  court  to  insist  upon  the  appointment 
of  such  a  person.  (See  Cook  agt.  Rawdon,  6  How.  233.)  Of 
what  avail  would  it  be  to  these  defendants  that  the  statute 
declares  that  the  guardian  of  the  infant  plaintiffs  shall  be  liab]£ 
for  the  costs  which  may  be  awarded  against  them,  and  that 
such  liability  may  be  enforced  by  attachment.  The  guardian, 
being  beyond  the  reach  of  this  process,  the  defendants  are  de- 
prived of  the  security  which  it  was  intended  they  should  have. 
Such  a  person,  however  competent  or  well  qualified  in  other 
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respects,  ought  not  to  have  been  appointed,  and  the  plaintiffs' 
proceedings  must  be  stayed  until  the  guardian  shall  give  se- 
curity for  the  costs  which  may  be  adjudged  against  the  infant 
plaintiffs,  or  a  competent  and  responsible  person,  who  is  a  resi- 
dent of  this  state,  shall  be  substituted  in  his  place. 

The  costs  of  this  motion  should  abide  the  event  of  the  action. 


SUPREME  COURT. 

CHARLES  J.  KANE  agt.  NICHOLAS  L.  DEMAREST  and  FOSTER 
L.  VAN  NOSTRAND. 

It  is  the  usual  practice,  in  setting  aside  a  regular  judgment,  to  make  the  order 
conditional,  requiring  payment  of  the  costs  incurred  in  entering  it  up.  But 
where  a  judgment  is  obtained  by  default,  through  a  misapprehension  of  de- 
fendant's attorney,  and  it  appears  clearly  that  the  plaintiff  has  no  cause  of  ac- 
tion, and  should  have  known,  if  he  did  not,  that  he  had  none  when  he  com- 
menced proceedings,  the  judgment  and  execution  (if  any)  will  be  set  aside, 
with  costs  of  the  motion, 

New- York  Special  Term,  Oct.,  1856. 

ROOSEVELT,  Justice.  This  action  is  brought  on  a  promissory 
note  of  $1,000.  Although  sued  in  the  name  of  Charles  J.  Kane, 
the  note,  it  is  alleged,  does  not  belong  to  Kane,  but  is  held  for 
Charles  B.  Iluntington,  to  whom  full  payment  has  been  made 
of  all  demands  against  the  defendants,  but  who,  nevertheless, 
wrongfully  retains  the  note  and  prosecutes  this  suit. 

These  allegations,  although  the  affidavit  containing  them 
has  been  duly  served,  are  not  denied  by  Cither  Kane  or  Hunt- 
ington. 

Under  such  circumstances  to  allow  a  judgment,  obtained  by 
default  in  consequence  of  a  misapprehension  of  defendants'  at- 
torney, to  stand,  would,  in  effect,  be  making  the  process  of  the 
court  an  instrument  of  fraud  and  oppression!  instead  of  right 
and  justice. 

VOL.  XIII.  30 
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On  examining  the  complaint,  it  appears  that,  although  in- 
tended to  have  heen  sworn  to  by  Kane,  the  jurat,  for  some 
reason  unexplained,  was  not  completed.  The  omission,  taken 
in  connection  with  the  present  silence  of  both  Huntington  and 
Kane,  leaves  no  doubt  of  the  truth  of  the  averments  made  by 
the  defendants  as  to  the  character  of  the  transaction. 

It  is  usual,  in  setting  aside  a  regular  judgment,  to  make  the 
order  conditional,  requiring  payment  of  the  costs  incurred  in 
entering  it  up.  A  case  like  the  present,  however,  it  is  obvious 
must  be  an  exception  to  the  general  rule. 

Ordered,  that  the  judgment  entered  by  the  plaintiff,  and  the 
execution,  if  any,  issued  thereon,  be  vacated  and  set  aside,  and 
that  the  plaintiff  pay  to  the  defendants'  attorney  the  costs  of 
the  motion. 


SUPREME   COURT. 
HORACE  G.  PRINDLE  agt.  GEORGE  W.  ALDRICH. 

The  prevailing  doctrine  of  the  courts,  as  to  the  power  of  amendments  under  the" 
Code,  seems  to  conform  to  the  liberal  views  expressed  on  that  subject  in  the 
early  cases  of  Brown  agt.  Babcock,  (3  How.  Pr.  R.  305,)  and  Dows  Sf  Gary 
agt.  Green,  (id.  390.) 

That  is,  the  Code  has  not  repealed  the  statate  of  jeofails,  and  amendments  as 
contained  in  the  Revised  Statutes,  and  the  amendments  allowed  by  the  Code 
are  to  be  considered  only  as  further  powers  of  amendments  conferred  upon  the 
courts.  [The  revisersin  the  fourth  edition  of  the  Revised  Statutes,  (p.  670,) 
seem  to  think  that  the  Revised  Statutes,  (2  R.  S.  424,  Tit.  5,)  in  relation 
to  this  subject,  is  superseded  by  Chap.  6,  Tit.  6,  of  the  Code. — REPORTER.  } 

In  this  case  the  plaintiff  brought  his  action  to  recover  an  open  account  of  .$510, 
for  divers  goods,  wares,  &c.,  for  the  use  of,  and  keeping  of  cows  and  horses,, 
occupation  of  certain  premises,  &c.,  of  which  the  plaintiff  was  assignee.  The 
referee,  to  whom  the  cause  tvas  referred,  found,  as  a  fact,  that  the  defendant 
had  agreed  to  pay  the  plaintiff  $100  in  settlement  of  the  account,  and  based 
his  decision  on  that  rinding.  The  court,  on  appeal,  reversed  the  judgment 
entered  on  the  decision  of  the  referee,  on  the  ground  that  the  case,  as  proved? 
was  a  departure  from  the  case  alleged,  in  its  entire  scope  and  meaning. 
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The  plaintiff,  on  motion,  was  allowed  to  amend  his  complaint,  by  adding  an 
allegation  that  the  account  set  forth  in  his  original  complaint  had  been  com- 
promised between  the  parties,  and  that  on  such  compromise  the  defendant 
agreed  to  pay  the  plaintiff  0100  in  full  of  the  account. 

This  amendment  was  considered  to  change  somewhat  the  cause  of  action ;  as 
much  so  as  it  would  if  the  plaintiff  were  allowed  to  change  a  complaint  for 
goods,  wares  and  merchandise,  sold  and  delivered  to  one  upon  a  note  given 
on  settlement  where  there  was  a  dispute  in  regard  to  the  claim. 

But  ihe  terms  of  the  amendment  imposed  was,  that  the  plaintiff  pay  all  the  de- 
fendants' costs  of  the  action,  including  the  costs  of  the  motion  for  a  new  trial, 
and  ten  dollars  costs  of  opposing  this  motion. 


Chenango  Special  Term,  JVbv.,  1856. 

THIS  action  was  brought  to  recover  on  an  open  account  of 
$510,  of  which  the  plaintiff  was  assignee.  The  cause  was  re- 
ferred, and  the  referee  reported  for  the  plaintiff  $100.  He 
found,  as  a  fact,  that  the  defendant  had  agreed  to  pay  the 
plaintiff  $100  in  settlement  of  the  account,  and  based  his  de- 
cision on  that  finding.  The  defendant  moved  for  a  nonsuit,  on 
the  ground  that  the  case,  as  proved,  was  a  departure  from  the 
case  alleged,  in  its  entire  scope  and  meaning,  which  motion  the 
referee  denied.  The  defendant  appealed  on  this  ground,  and 
the  judgment  was  reversed — costs  to  abide  the  event. 

The  plaintiff  now  moves  to  amend  his  complaint,  by  adding 
an  allegation  that  the  account  set  forth  in  his  original  complaint 
had  been  compromised  between  the  parties,  and  that  on  such 
compromise  the  defendant  agreed  to  pay  the  plaintiff  $100  in 
full  of  the  account. 

H.  G.  PRINDLE,  in  person,  for  the  motion. 
W.  &  I.  S.  NEWTON,  for  defendant. 

MASON,  Justice.  The  amendment,  which  the  plaintiff  now 
asks  to  have  made  in  his  complaint,  does  certainly  somewhat 
change  the  cause  of  action.  It  changes  it  as  much  so  as  it 
would  if  the  plaintiff  was  allowed  to  change  a  complaint  for 
goods,  wares  and  merchandise,  sold  and  delivered,  to  one  upon 
a  note  given  on  settlement,  where  there  was  a  dispute  in  regard 
to  the  claim. 
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The  defendant  claims  and  insists  that  such  an  amendment 
changed,  substantially,  the  cause  of  action,  which  was  not  al- 
lowable under  §  173  of  the  Code.  I  examined  this  question 
with  some  care  at  an  early  day,  in  the  case  of  Brown  agt.  Hob- 
cock,  (1  C.  R.  66 ;  3  How.  Pr.  R.  305,)  in  which  I  came  to  the 
conclusion  that  the  Code  had  not  repealed  the  statute  of  jeo- 
fails,  and  amendments,  as  contained  in  the  Revised  Statutes, 
and  the  amendments  allowed  by  the  Code  were  to  be  considered 
only  as  further  powers  of  amendments  as  conferred  upon  the 
courts. 

In  the  case  of  Spaulding  agt.  Spaulding,  (3  How.  Pr.  R.  297,) 
Justice  SILL  took  a  different  view,  and  a  much  more  restricted 
one,  of  the  power  of  amendments  under  the  Code,  and  one 
which  perhaps  would  not  allow  the  court  to  make  the  amend- 
ment in  this  case  ;  and  a  similar  view  of  the  matter  was  taken 
by  Justice  BACON  in  Egert  agt.  Wicker,  (10  How.  Pr.  R.  193.) 

This  restricted  view  of  the  power  of  amendments  under  the 
Code  has  not,  however,  been  generally  adopted  by  this  court, 
or  the  court  of  appeals,  as  will  be  seen  by  reference  to  the  cases 
of  Dows  fy  Gary  agt.  Green,  (3  How.  Prac.  R.  388,)  Chapman 
agt.  Webb  fy  Raymond,  (6  id.  390,)  Field  if  Stone  agt.  Morse, 
(8  id.  47,)  Furniss  agt.  Brown,  (8  id.  59,)  Beardsley  agt.  Stover, 
(7  id.  294 ;  11  id.  168.) 

The  more  liberal  view  of  amendments,  as  taken  by  me  in  the 
early  case  of  Brown  agt.  Babcock,  and  as  maintained  by  Justice 
PARKER  in  Dows  fy  Cary  agt.  Green,  seems  now  to  be  the  pre- 
vailing doctrine  in  our  courts. 

The  courts  have  power  to  allow  such  amendments  under  our 
present  Code. 

The  only  question  is  as  to  the  terms  upon  which  this  amend- 
ment should  be  allowed. 

The  complaint,  as  now  framed,  and  upon  which  the  plaintiff 
went  to  trial  and  now  finds  himself  beaten — the  claim  as  therein 
presented,  was  much  broader  than  the  one  which  the  plaintiff 
now  asks  to  set  up.  The  defendant  was  obliged  to  put  in  his 
answer  to  that  claim,  and  contest  it  upon  the  trial,  or  have 
judgment  go  against  him  by  default. 
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He  was  beaten  before  the  referee,  and  had  to  appeal  to  the 
court  at  the  general  terra  to  get  rid  of  the  judgment.  The 
plaintiff,  finding  himself  beaten  in  the  suit  upon  the  claim  as 
originally  presented,  or,  to  speak  more  accurately,  upon  his 
original  claim,  now  asks  to  have  the  complaint  amended,  so 
that  he  may  recover  upon  an  alleged  compromise  of  his  claim 
by  the  defendant,  and  on  agreement  to  pay  $100  upon  a  dis- 
puted claim. 

In  the  complaint  as  it  stood  at  the  time  of  trial,  and  as  it  now 
stands,  the  plaintiff  claims  that  the  defendant  is  indebted  to  him, 
the  plaintiff,  for  divers  goods,  wares  and  merchandise  sold,  and 
for  work  and  labor,  and  for  the  use  of  two  cows  for  one  year, 
and  the  keeping  the  same,  and  for  keeping  the  defendant's 
horses  one  year,  and  for  the  use  and  occupation  of  certain 
premises;  and  also  claims  damages  for  a  breach  of  contract  in 
regard  to  letting  cows  to  the  plaintiff;  and  the  plaintiff  claims 
an  indebtedness  from  the  defendant  to  him  of  $500,  and  that 
he  recover  the  same  ;  and  he  now  asks  leave  to  abandon  all 
this,  after  having  litigated  the  case  through  a  trial,  and  the  case 
having  gone  upon  appeal,  and  he  having  been  beaten  upon  his 
claim  as  stated,  and  asks  to  confine  his  complaint  to  a  claim  of 
$100,  founded  upon  an  alleged  agreement  of  the  defendant  to 
compromise  the  whole  claims  stated  in  the  complaint  at  $100. 

The  terms  imposed  by  this  court,  in  the  case  of  Downer  agt. 
Thompson,  (6  Hill's  Rep.  377,)  and  by  me  in  the  case  of  Carrier 
agt.  Dillaye,  (3  How.  Prac.  Rep.  173,)  and  again  in  the  case  ol 
Brown  agt.  Babcock,  (3  id."  305,  307,  308,)  are  where  the  terms 
of  amendments  were  fully  considered. 

In  the  case  of  Downer  agt.  Thompson,  (6  Hill,  sitpra,)  Judge 
BRONSON  allowed  the  declaration  to  be  changed  from  trespass 
to  trover  after  a  trial,  and  the  decision  of  the  court  for  the  cor- 
rection of  errors  holding  that  trespass  would  not  lie,  on  the 
payment  of  all  the  defendant's  costs;  and  I  allowed  the  decla- 
ration to  be  amended  by  changing  the  form  of  action  from  tres- 
pass to  trover  in  the  case  of  Carrier  agt.  Dillaye,  on  the  same 
terms,  after  trial,  and  a  case  made  and  a  new  trial  granted,  on 
the  ground  that  trespass  would  not  lie.  And  the  same  terms 
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were  imposed  by  Judge  HARRIS  in  the  case  of  the  Troy  £f  Bos- 
ton R.  R.  Co.  agt.  Tibbits,  (11  How.  Prac.  R.  168,)  where  he 
allowed  the  plaintiff  to  change,  substantially,  the  grounds  of 
action. 

The  same  principle,  of  making  the  opposite  party  entirely 
whole  by  paying  all  the  costs  fixed  by  statute  for  the  additional 
expense,  which  the  amendment  would  render  necessary,  was 
held  by  Justice  PARKER  in  Hare  agt.  White,  (3  How.  Prac. 
Rep.  297.) 

These  cases  undoubtedly  enforce  a  pretty  rigid  rule  in  regard 
to  amendments,  when  the  plaintiff  has  sought,  in  the  first  in- 
stance, to  enforce  the  same  claim,  or  recover  the  same  demand 
or  damages  for  the  same  injury,  and  the  amendment  of  his  com- 
plaint does  not  seek  to  change  the  amount  of  his  claim,  or  its 
.essential  character,  but  only  to  make  some  additional  averments 
which  may  be  needed  to  entitle  him  to  recover  his  claim,  or 
where  some  essential  changes  may  be  required  to  authorize  a 
recovery. 

In  the  case  of  Clarke  agt.  Crandall,  referred  to  on  the  argu- 
ment, where  my  brother  SHANKLAND  allowed  an  amendment  of 
the  complaint,  on  the  payment  of  $10  costs  of  opposing,  neither 
the  character  or  amount  of  the  plaintiff's  claim  was,  in  any 
manner  changed  by  the  amendment ;  and  in  the  case  of  Judson 
agt.  Gray,  also  referred  to  on  the  argument,  where  I  allowed 
an  amendment  of  the  plaintiff's  complaint  after  trial,  and  the 
decision  of  the  court  of  appeals  on  a  bill  of  exceptions,  on  the 
payment  of  $10  costs  of  opposing  the  motion,  and  the  payment  of 
additional  expenses  to  the  defendants  of  putting  in  a  new  answer 
to  the  plaintiff's  claim,  as  to  its  amount  and  character,  remained 
essentially  the  same  after  the  amendment  as  it  did  before;  and 
I  only  allowed  the  additional  averment  of  a  single  fact,  which 
was  held  necessary  to  render  the  defendant  liable,  and  which  fact 
was  in  the  perfect  knowledge  of  the  defendant  when  he  put  in 
his  first  answer,  and  which,  therefore,  would  show  that  if  the 
plaintiff  was  able  to  make  good  his  additional  averment  by 
proof  upon  the  trial  that  the  defendant  had  set  up  an  unjust 
defence  to  a  just  claim,  and  if  the  plaintiff  should  fail  to  make 
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his  proof  the  defendant  could  not  be  prejudiced,  for  he  would 
have  his  costs  at  the  end  of  the  litigation.  Not  so  with  the 
case  under  consideration.  The  plaintiff,  after  litigating  a  claim 
existing  in  an  amount  of  $500,  and  claiming  to  recover  that 
amount  of  the  defendant,  and  after  the  defendant  has  made  a 
successful  defence  to  that  claim  in  a  sharp  litigation,  now  asks 
to  amend  his  complaint  by  abandoning  his  original  claim,  and 
limiting  his  claim  to  $100,  based  upon  an  alleged  compromise 
of  the  very  account  which  he  sought  to  recover  in  the  first  in- 
stance, and  an  agreement  of  the  defendant  to  pay  $100  as  an 
adjustment  of  a  doubtful  claim. 

Now  these  amendments  are  to  be  allowed  in  furtherance  of 
justice,  and  upon  such  terms  as  are  just.  (Code,  §  173;  2  R.  S. 
424,  §§  5  and  6  ;  3  How.  Pr.  R.  307.)  The  only  just  terms  in 
such  a  case  is  to  require  the  plaintiff  to  make  the  defendant 
whole,  by  requiring  the  plaintiff  to  pay  all  the  legal  taxable 
costs  which  he  has  put  the  defendant  to  by  suing  upon  a  claim 
to  which  defendant  had  a  good  defence,  and  he,  the  plaintiff, 
had  no  just  right  of  recovery. 

These  terms  must  be  imposed  in  the  present  case,  and  the 
amendment  of  the  complaint  which  is  sought  by  this  motion  is 
allowed  upon  the  plaintiff's  paying  all  the  defendant's  costs  of 
the  action,  including  the  costs  of  the  motion  for  a  new  trial, 
and  $10  costs  of  opposing  this  motion. 
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SUPREME  COURT. 
GEORGE  F.  VON  BECK  agt.  FRANCIS  C.  SHUMAN. 

A.  judgment  entered  by  confession,  under  §  383  of  the  Code,  which  contains  a 
defective  statement  of  the  alleged  indebtedness,  is  not  merely  irregular,  but 
is  absolutely  void. 

In  such  a  case,  the  court  has  no  right  to  authorize  a  new  judgment  to  be  en- 
tered under  the  form  of  an  amendment,  which  shall  take  priority  over  other 
judgments  subsequently  recovered. 

That  is,  on  a  motion  to  set  aside  the  judgment  for  such  defect,  although  the 
statement  may  be  explained,  and  made  full  and  satisfactory  to  the  court,  so 
far  as  the  bona  fides  of  the  transaction  are  concerned,  yet  the  court  has  no 
authority  to  authorize  an  amendment  so  as  to  preserve  the  lien  as  of  the  date 
of  the  judgment.  If  the  amendment  is  allowed  at  all,  it  must  be  without 
prejudice  to  the  rights  of  other  creditors,  whose  liens  may  have  attached  in 
the  meantime.  But  the  better  practice  is  to  set  aside  the  judgment  altogether, 
and  leave  the  plaintiff  to  pursue  such  course  thereafter  to  secure  his  debt  as 
he  may  be  advised.  (See  Davis  agt.  Morris,  21  Barb.  152,  adverse.) 

Another  defective  statement,  in  a  different  form,  is  contained  in  this  case. 

Greene  Special  Term,  Nov.,  1856. 

MOTION  to  set  aside  judgment. 

On  the  Yth  day  of  April,  1855,  the  defendant  signed  and 
verified  a  statement,  for  the  purpose  of  having  judgment  entered 
thereon,  as  follows  : — 

"  I,  Francis  C.  Shuman,  the  above  named  defendant,  hereby 
confess  myself  indebted  to  George  F.  Von  Beck,  the  above 
plaintiff,  in  the  sum  of  two  thousand  and  seventy  dollars,  and 
interest  thereon  from  the  4th  day  of  April,  1855,  and  hereby 
authorize  him  or  his  executors,  administrators,  attorney,  or  as- 
signs, to  enter  a  judgment  against  me  for  that  amount. 

"  The  above  indebtedness  arose  on  promissory  notes  given  by 
me,  for  value  received,  to  the  said  plaintiff,  liabilities  incurred 
by  the  said  plaintiff  for  me  by  his  indorsement  of  my  notes, 
which  the  said  Von  Beck  is  to  pay,  or  has  paid.  Also  for  an 
account  for  beer,  sold  and  delivered  by  him  to  me,  and  money 
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paid,  laid  out  and  expended  for  my  benefit.  And  I  hereby 
declare  that  the  sum  by  me  confessed  as  above  is  justly  due  the 
said  plaintiff,  without  any  fraud  whatever." 

On  the  same  day,  judgment  was  entered  upon  the  confession 
for  $2,071.20,  besides  $6.44  for  costs.  An  execution  upon 
the  judgment  was  issued  to  the  sheriff  of  Ulster,  by  virtue  of 
which  the  real  estate  of  the  defendant  was  sold  on  the  2d  day  of 
February,  1856.  The  plaintiff  became  the  purchaser  for  the  sum 
of  $2,400. 

On  the  19th  of  January,  1856,  Gilbert  N.  Marshall  recovered 
a  judgment  against  the  defendant  for  $120.10,  which  judgment 
was  docketed  in  the  county  of  Ulster.  An  execution  issued 
thereon  has  been  returned  unsatisfied. 

Upon  an  affidavit,  showing  these  facts,  a  motion  was  made 
on  behalf  of  Marshall,  to  set  aside  the  judgment  by^  confession. 
The  plaintiff  in  this  action  asked  leave  to  amend  the  statement 
upon  which  the  judgment  was  entered,  in  conformity  with  the 
requirements  of  the  statute. 

JOHN  FITCH,  for  motion. 
J.  B.  STEELE,  opposed. 

HARRIS,  Justice.  The  statement  upon  which  this  judgment 
was  entered  entirely  fails  to  satisfy  the  requirements  of  the 
statute.  All  we  can  learn  from  it  is,  that  some  part  of  the  in- 
debtedness for  which  the  confession  is  made,  is  included  in' 
promissory  notes,  which  had  been  given  to  the  plaintiff  by  the 
defendant  for  a  valuable  consideration.  The  amount  of  these 
notes,  together  with  the  nature  and  origin  of  the  indebtedness 
out  of  which  they  arose,  should  have  been  stated.  We  also 
learn  from  the  statement,  that  another  part  of  the  indebtedness 
included  in  the  confession  consists  of  liabilities  incurred  by  the 
plaintiff  for  the  defendant  by  the  indorsement  of  his  notes, 
which  the  plaintiff  was  to  pay,  or  had  already  paid.  The 
amount  of  these  liabilities,  and  the  circumstances  under  which 
they  were  incurred,  as  well  as  the  amount  which  had  been  paid 
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thereon  by  the  plaintiff,  and  which  he  was  yet  liable  to  pay, 
should  have  been  stated. 

Another  part  of  the  indebtedness,  it  is  stated,  was  for  beer 
sold  and  delivered  by  the  plaintiff  to  the  defendant;  but  there 
is  no  statement  of  the  amount. 

A  further  ground  of  indebtedness,  as  stated  in  the  confession, 
is  money  paid,  laid  out  and  expended  for  the  benefit  of  the  de- 
fendant. The  amount  of  any  such  advances,  and  the  circum- 
stances connected  therewith,  should  have  been  stated. 

Thus,  it  is  apparent  that  the  statement  entirely  fails  to  show 
the  facts  out  of  which  the  several  parts  of  the  indebtedness 
arose.  It  is,  therefore,  insufficient  to  support  the  judgment 
which  has  been  entered  thereon. 

But,  upon  this  motion,  the  plaintiff  has  supplied  all  these 
defects.  He  has  shown  the  nature  and  origin  of  the  indebted- 
ness. I  am  satisfied  that  the  defendant,  at  the  time  the  judg- 
ment was  entered,  was  actually  indebted  to  the  plaintiff  in  the 
full  amount  for  which  the  judgment  was  entered,  and  that  the 
omission  to  state  the  facts  out  of  which  the  indebtedness  arose, 
is  attributable,  not  to  any  fault  of  the  plaintiff,  but  to  the  mis- 
apprehension of  the  attorney  by  whom  it  wras  prepared.  Under 
these  circumstances,  it  becomes  important  to  inquire  as  to  the 
/extent  of  the  authority  of  the  court  to  allow  the  statement  to 
be  amended. 

In  Chappell  agt.  Chappell,  (2  Kernan,  215,)  one  of  the  judges 
of  the  court  of  appeals  took  occasion  to  say  that,  in  such  a 
case,  it  might  be  proper  for  this  court,  in  the  exercise  of  its 
discretion,  to  permit  an  amendment  which  would  preserve  the 
lien,  and  priority  of  the  judgment.  This  suggestion  was  fol- 
lowed in  Davis  agt.  Morris,  (21  Barb.  152.)  An  order  made 
at  a  special  term,  upon  a  motion  like  this,  was,  upon  appeal  to 
the  general  term,  modified  so  as  to  allow  the  parties  to  amend 
the  statement  upon  which  the  judgment  had  been  entered,  in 
order  to  preserve  the  lien  and  priority  of  the  judgment.  But, 
with  great  respect  for  the  court  by  which  this  amendment  was 
allowed,  I  think  the  question  was  not  sufficiently  considered. 
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If  the  defects  in  the  statement  could  be  regarded  as  mere  irreg- 
ularities, then,  indeed,  they  might  be  cured  by  amendment,  and 
tlie  terms  upon  which  such  amendment  might  be  allowed  would 
be  a  matter  addressed  to  the  discretion  of  the  court.  But  these 
defects  are  something  more  than  mere  irregularities.  The 
plaintiff  was  only  authorized  to  enter  judgment,  without  action, 
upon  complying  with  the  conditions  prescribed  in  the  provisions 
of  the  Code  relating  to  the  subject.  This,  we  have  seen,  he 
has  entirely  omitted  to  do.  The  statement  required  by  the 
383d  section  of  the  Code  has  not  been  made.  In  the  statement 
upon  which  the  judgment  is  founded,  matters  essential  to  the 
validity  of  the  judgment  are  omitted.  This  statement  is  no 
more  a  compliance  with  the  requirements  of  the  statute  than  the 
bond  and  warrant  of  attorney  used  for  such  purposes  before  the 
adoption  of  the  Code  would  have  been.  The  judgment,  there- 
fore, was  entered  without  legal  authority.  Such  a  judgment  is 
not  merely  irregular — it  is  void :  and  if  so,  this  court  has  no 
right  to  authorize  a  new  judgment  to  be  entered,  under  the 
form  of  an  amendment,  which  shall  take  priority  over  other 
judgments  subsequently  recovered.  (See  Bonnell  agt.  Henry, 
13  How.  142 — also  Johnson  agt.  Fellerman,  id.  21.)  In  the  lat- 
ter case,  Mr.  Justice  CLERKE,  who  had  delivered  the  opinion 
of  the  court  in  Davis  agt.  Morris,  above  cited,  recognizes  the 
principle  to  which  I  have  referred,  and  accordingly  the  plain- 
tiff was  allowed  to  amend  the  statement  upon  which  the  judg- 
ment had  been  entered,  but  without  prejudice  to  the  rights  of 
other  creditors,  whose  liens  may  have  attached  in  the  mean- 
time. 

The  same  thing  was  allowed  to  be  done  in  Lawless  agt. 
Hackett,  (10  John.  149.)  Such  an  amendment,  it  is  obvious,  is 
worth  but  little  to  the  plaintiff  in  the  judgment.  It  is  but  say- 
ing to  him  that,  inasmuch  as  his  first  judgment  is  void,  a  new 
judgment  may  be  entered,  but  not  so  as  to  interfere  with  the 
vested  rights  of  other  creditors.  This  he  might  do  without  the 
permission  of  the  court.  It  is  better,  therefore,  that  the  judg- 
ment be  set  aside,  leaving  the  plaintiff  to  pursue  such  course 
hereafter  for  securing  his  debt  as  he  may  deem,  advisable. 
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The  order  will  be,  that,  as  against  the  creditor  who  makes 
this  motion,  the  judgment  be  set  aside.  I  think,  too,  that  the 
moving  party  should  have  the  costs  of  the  motion. 


SUPREME   COURT. 
BLAKELY  agt.  CALDER  and  others. 

Purchasers  at  judicial  sales  have  a  right  to  receive,  at  the  hands  of  the  court, 
such  titles  as  are  free  from  all  reasonable  objections. 

Where  the  testatrix  ordered  and  directed  her  executor  to  lease  three  certain  lots, 
(a  part  of  her  residuary  property,  not  before  devised,)  and  out  of  the  net  rents 
to  pay  certain  annuities,  and  hand  over  the  surplus,  if  any,  to  certain  relatives 
named, 

Held,  that  she  intended  to  give  the  executor  merely  a.  power  in  trust  over,  and 
not  an  estate  in  trust,  in  these  lots.  By  other  parts  of  the  will,  when  she 
intended  to  give  the  executor  an  estate  in  trust,  she  says,  "  I  devise  the  house 
and  lot,"  &c.,  to  A B ,  (the  executor,)  "  upon  this  express  trust,"  &c. 

Such  a  power  in  trust,  to  be  effectual,  does  not  require  absolute  possession. 
The  devisees  of  the  rents,  subject  to  the  annuities,  may  discharge  the  incum- 
brance  by  a  sum  in  gross ;  or  by  obtaining  a  release  upon  any  other  terms 
mutually  agreed  upon. 

Such  devisees  being  possessed  of  an  undisputed  title  to  an  undivided  share  in 
remainder,  may  sue  for  partition — the  law  requiring  that  there  shall  not  be 
an  outstanding  adverse  possession,  in  conflict  with  the  plaintiff's  title.  The 
statute  requires  that,  to  authorize  a  partition  suit,  the  plaintiff  therein  must  be 
"  a  person  in  the  possession  of  the  lands  of  which  partition  is  sought,  as  tenant 
in  common."  This  does  not  mean  that  he  shall  be  the  actual  occupant,  or 
that  he  shall  hold  an  immediate  present  estate. 

An  existing  admitted  life  estate,  although  covering  the  whole  premises,  does  not 
prevent  the  remainderman  from  being  deemed  in  possession,  within  the  mean- 
ing of  the  law.  At  all  events,  it  does  not  prevent  a  judgment  for  partition,  as 
to  both  the  remainderman  and  the  life  tenant,  whether  by  sale  or  specific  al- 
lotment. 

Whether  the  devisees  of  the  rents,  or  the  trustee  of  the  power  under  the  will, 
were  entitled  to  the  possession  of  the  premises  sought  to  be  partitioned,  was 
held  to  be  a  question  arising  on  the  face  of  the  will;  and  where  a  court  of 
general  jurisdiction,  having  heard  all  the  parties — the  trustee  (executor)  as 
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well  as  the  devisees,  on  this  question — on  proceedings  in  partition,  held,  that 
the  decree  in  partition  having  been  in  favor  of  the  devisees,  plaintiffs,  the 
question  of  possession  in  them  was  thereby  conclusive,  as  it  regarded  the  pur- 
chasers of  the  premises  under  such  decree.  They  could  not  overhaul  it. 


New-  York  General  Term,  March,  1857. 

MITCHELL,  ROOSEVELT  and  DAVIES,  Justices. 

APPEAL  from  an  order  declaring  that  a  sale  under  a  decree  in 
partition  gave  to  the  purchasers  a  good  and  sufficient  title,  and 
requiring  them  to  complete  their  bids. 

JOHN  W.  EDMONDS,  for  plaintiff". 
H.  G.  DE  FOREST,  for  defendants. 

By  the  court — ROOSEVELT,  Justice.  Purchasers  at  judicial 
sales  have  a  right  to  receive,  at  the  hands  of  the  court,  such 
titles  as  are  free  from  all  reasonable  objections.  Mr.  Babcock, 
who  purchased  two  of  the  lots  decreed  to  be  sold  for  the  sum 
of  $38,600,  and  Mr.  Aldrich,  who  purchased  another  one  for 
$27,400,  both  decline  to  complete  their  bids',  on  the  ground 
that  the  court,  as  they  are  advised,  had  no  jurisdiction  to  order 
a  sale  in  partition  of  the  premises  in  question,  inasmuch  as  the 
party  instituting  the  proceeding,  although  the  owner  of  an  un- 
divided interest  in  remainder,  had  no  present  estate,  and  no 
right  to  the  present  possession.  Of  course,  if  the  court  had  no 
jurisdiction,  its  decree  would  give  no  title. 

In  support  of  their  objection,  the  purchasers'  counsel  rely 
upon  the  first  section  of  the  partition  statute,  which  declares, 
that  when  several  persons  "  shall  hold  and  be  in  the  posses- 
sion "  of  any  lands,  as  joint  tenants,  or  tenants  in  common,  any 
one  or  more  of  "  such  persons"  may  apply  to  the  court  fora 
partition,  and,  if  necessary,  for  a  sale.  And  they  insist  that 
the  will,  under  which  all  the  parties  derive  title,  gave  the 
present  estate  and  possession  of  the  three  lots  in  question,  as 
well  as  others,  not  to  the  beneficiaries,  but,  by  implication,  to 
the  executor,  as  necessary  to  effectuate  the  trusts  reposed  in 
him. 
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As  to  the  three  lots  in  question,  (Nos.  106  and  110  Church- 
street,  and  130  Duane- street,)  the  testatrix,  it  is  admitted,  gave 
no  estate  to  the  executor  in  express  terms.  She  merely  ordered 
and  directed  him  to  lease  the  lots,  and  out  of  the  net  rents  to 
pay  certain  annuities,  and  to  hand  over  the  surplus,  if  any,  to 
certain  relatives,  eight  in  number,  named  by  her,  of  whom  the 
plaintiff  was  one.  When  she  intended  to  give  the  executor  an 
estate  in  trust,  as  distinguished  from  a  power  in  trust,  she  did 
so  expressly,  as  in  the  case  of  lot  102.  "  I  devise,"  she  says, 
"  the  house  and  lot,  &c.,  to  Richard  S.  Williams,  &c.,  upon 
this  express  trust,"  &c.,  using  the  same  words  also  again  when 
disposing  of  certain  other  lots  in  Elm-street.  It  is  obvious, 
therefore,  that  in  ordering  her  residuary  property  "not  before 
devised,'-'  including  the  three  lots  now  in  controversy,  to  be 
leased  by  her  executor,  she  intended  to  give  him  merely  a 
power  over,  and  not  an  estate  in  them — a  power  to  be  exer- 
cised, if  necessary,  to  pay  the  annuities,  and  not  absolutely  and 
at  all  events*  Such  a  power,  to  be  effectual,  does  not  require 
absolute  possession.  The  devisees  of  the  rents,  subject  to  the 
annuities,  may  discharge  the  incumbrance  by  a  sum  in  gross; 
or  by  obtaining  a  release  upon  any  other  terms  mutually  ngreed 
upon.  Under  these  circumstances,  if  an  estate  by  implication 
were  to  be  created  at  all,  it  would  arise  more  naturally  in  favor 
of  the  devisees  of  the  surplus  rents,  than  in  favor  of  the  exe- 
cutor. 

It  is  a  well  known  general  rule  of  law,  subject  to  some  ex- 
ceptions not  pertinent  to  this  case,  that  a  devise  of  the  rents 
and  profits  of  land  is  a  devise  of  the  land  itself. 

At  all  events,  whether  the  devisees  of  the  rents  or  the  trus- 
tee of  the  power  were  entitled  to  the  possession,  was  a  ques- 
tion arising  on  the  face  of  the  will.  That  will,  with  its  attend- 
ing circumstances,  was  set  forth  accurately  and  fully  in  the  par- 
tition proceedings;  those  proceedings  were  had,  not  in  a  court 
of  special  and  limited,  but  in  a  court  of  general  jurisdiction,  and 
to  those  proceedings,  unlike  the  Striker  case  in  the  court  of 
appeals,  the  executor  was  a  party  as  well  as  the  devisees. 
This  question,  consequently,  was  not  only  passed  upon,  but 
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passed  upon  after  hearing  all  parties.  If  possession,  therefore, 
in  the  plaintiff,  was  necessary  to  warrant  the  decree,  such  pos- 
session was  adjudged.  The  decision  on  this  point  was  in  favor 
of  the  plaintiff  and  against  the  executor.  He  does  not  appeal 
from  it,  and  others  cannot.  Of  course,  neither  he  nor  they  can 
impeach  it  collaterally.  If  erroneous — which,  however,  we 
clearly  think  it  was  not — the  purchaser  is  neither  affected  by 
the  error  nor  authorized  to  overhaul  it.  The  decree  is  conclu- 
sive. It.  is  a  perfect  shield  to  him,  and  an  estoppel  to  the  par- 
ties. No  rule  is  better  established  than  that  which  declares 
that  the  adjudication  of  a  court  having  jurisdiction  of  the  sub- 
ject matter,  of  the  parties,  and  of  the  question,  when  obtained 
without  fraud,  is  conclusive  in  every  form  except  that  of  appeal 
to  a  higher  tribunal.  And  it  is  conclusive,  even  then,  in  favor 
of  bonajide  purchasers  under  it. 

We  have  assumed,  in  what  has  been  thus  far  stated,  that  to 
authorize  a  partiiion  suit,  the  plaintiff  therein  must  be  "  a  per- 
son in  the  possession  of  the  lands  of  which  partition  is  sought, 
as  tenant  in  common."  Such,  undoubtedly,  is  the  language  of 
the  statute.  Its  meaning,  however,  is  not,  as  the  words  at  first 
view  would  seem  to  import,  that  he  shall  be  the  actual  occu- 
pant, or  that  he  shall  hold  an  immediate  present  estate.  He 
may  sue  for  a  partition,  if  he  be  possessed  of  an  indisputed  title 
to  an  undivided  share  in  remainder. 

The  law,  as  will  presently  be  seen,  requires  (5  Demo,  385, 
9  Cow-en,  530,)  that  there  shall  not  be  an  outstanding  adverse 
possession — a  possession  not  in  harmony  with,  but  adverse  to, 
and  in  conflict  with,  the  plaintiff's  title.  This  is  apparent  from 
several  of  the  provisions  subsequent  to  the  first  section ;  and 
more  especially  from  the  language  of  §  5  of  the  act  of  1847, 
(p.  556,)  which  directs,  among  other  things,  what  proceedings 
shall  be  had  "  whenever  the  estate  of  any  tenant  for  life  to  the 
whole  of  the  premises  in  question  has  been  submitted  or  ascer- 
tained to  be  existing."  It  does  not,  as  will  be  seen,  require  in 
such  case  a  dismissal  of  the  suit,  but  an  allotment  "to  the  par- 
ties respectively  who  shall  be  entitled  to  the  remainder." 
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And  in  the  previous  act  of  1814,  contained  in  the  Revised 
Statutes,  (2  R.  S.  325,  §§  51,  52,)  authority  was  given  for  a 
sale,  instead  of  an  actual  partition,  in  the  same  case ;  and  it 
was  declared,  that  if  a  sale  of  the  premises,  "  including  such 
estate,  should  be  ordered,  the  estate  and  interest  of  every  such 
tenant  should  pass  thereby." 

An  existing  admitted  life-estate,  therefore,  although  covering 
"the  whole  premises,"  does  not  prevent  the  remainderman  from 
being  deemed  "  in  possession  "  within  the  meaning  of  the  law. 

At  all  events,  whatever  may  have  been  the  intention,  it  does 
not  prevent  a  judgment  for  partition,  as  to  both  the  remainder- 
man and  the  life  tenant,  whether  by  sale'  or  by  specific  allot- 
ment. 

The  objection,  therefore,  now  raised  by  the  purchasers  must 
have  been  overruled,  had  it  been  insisted  on,  as  it  was  not,  even 
before  the  decree,  and  by  the  executor  himself. 

The  order  appealed  from,  which  declared  that  the  sale  under 
the  decree  of  the  court  gave  to  the  purchasers  a  good  and  suffi- 
cient title,  and  required  them  to  complete  their  bids,  should  be 
affirmed,  with  costs. 

NOTE. — In  the  case  of  Brewster  agt.  Striker,  (2  Com.  Rep.  19,)  decided  in 
the  court  of  appeals,  the  will,  in  the  particulars  above  referred  to,  was  materially 
different  from  that  of  Mrs.  Williamson's.  The  decree- of  sale,  too,  had  been 
made  by  a  court  of  limited  jurisdiction,  and  the  executors,  moreover,  had  not 
been  made  parties,  and  of  course  were  not  estopped  by  the  decision. 
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SUPREME  COURT. 

IN  THE  MATTER  of  the  petition  of  CHARLES  W.  CAMPBELL, 
receiver,  &c. 

The  act  to  facilitate  the  collection  of  debts  against  corporations,  passed  March 
19,  1852,  provides,  (§  2,)  that  the  receiver  of  any  mutual  insurance  com- 
pany "  shall  have  full  power,  under  the  authority  and  sanction  of  the  court 
appointing  him,  to  make  all  such  assessments  on  the  premium  notes  belonging 
to  such  corporation  as  may  be  necessary  to  pay  the  debts  of  such  corporation, 
as,  by  the  charter  thereof,  the  directors  of  such  corporation  have  authority  to 
make." 

Assessments  made  by  a  receiver,  under  the  authority  and  sanction  of  this  court, 
pursuant  to  this  statute,  are  probably  binding  and  conclusive  upon  all  the  mem- 
bers of  the  insurance  company  for  which  the  receiver  is  acting,  until  set  aside 
on  motion,  or  reversed  upon  appeal. 

But  though  this  is  technically  true,  it  obviously  involves,  so  far  as  it  allows  the 
receiver  to  present  an  ex  parte  petition,  obtain  an  ex  parte  order  for  the  mak 
ing  of  an  assessment,  and  an  ex  parte  confirmation  thereof,  a  species  of  prac- 
tical injustice. 

It  would  seem,  from  the  vast  flood  of  litigation  growing  out  of  the  failure  of 
these  companies,  which  has  deluged  the  courts  in  some  places,  for  the  last 
few  years,  that  (here  is  something  radically  defective  in  the  scheme  of  or- 
ganizing and  conducting  these  corporations,  or  in  the  judicial  proceedings 
which  have  been  adopted  to  close  up  their  affairs  when  insolvent. 

After  the  order  of  sequestration  is  made,  and  thk  receiver  appointed,  it  is  no 
more  than  just  that,  before  any  assessments  are  made  or  suits  commenced 
against  any  individual  member  upon  his  premium  note,  he  should  have  a  day 
in  court. 

Therefore,  there  should  be,  in  all  these  cases,  a  reference  to  some  suitable  per- 
son, to  ascertain  the  situation  of  the  company  at  the  time  of  the  sequestration, 
the  nature  and  amount  of  its  debts  and  liabilities,  and  what  amount  it  is  ne- 
cessary to  raise  by  assessment  to  meet  such  debts,  and  also  to  pay  off  or  can- 
cel any  on  islanding  policies,  and  also  to  pay  all  the  proper  costs  and  expenses 
of  the  receiver. 

And  a  like  reference  should  be  had  whenever  it  is  necessary  to  make  any  other 
or  further  assessment. 

The  referee  should  publish,  in  newspapers  calculated  to  give  proper  information, 
a  notice  of  the  time  and  place  fixed  by  him  to  proceed  upon,  such  reference, 
stating  the  object  of  the  reference,  &c. 

VOL.  XIII.  31 
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Steuben  Circuit  and  Special  Term,  Jan.,  1857 
APPLICATION  by  C.  W.  Campbell,  receiver  of  the  Steuben 
Farmers'  and  Merchants'  Insurance  Company — a  mutual  in- 
surance company  under  the  act  of  1849 — for  authority  to  make 
an  assessment  upon  the  premium  notes,  to  pay  the  debts  of  the 
company,  with  the  expenses  of  executing  the  trust,  &c. 

The  receiver  had  been  duly  appointed  under  §  36  of  article 
2,  chapter  8,  of  the  3d  part  of  the  Revised  Statutes,  upon  the 
application  of  a  judgment-creditor,  upon  the  return  of  an  exe- 
cution against  the  company  unsatisfied. 

G.  H.  M'MASTER,  for  receiver. 

E.  DARWIN  SMITH,  Justice.  The  flood  of  litigation  which 
has  been  le*t  loose  upon  the  courts  of  this  state  within  the  last 
few  years,  from  the  failure  of  the  numerous  companies  organ- 
ized for  mutual  insurance  against  fire,  upon  the  pattern  of  the 
act  to  incorporate  the  Jefferson  County  Mutual  Insurance  Com- 
pany,— (Laws  0/1836,  p.  42,) — and  under  general  acts  of  1849 
and  1853,  providing  for  the  incorporation  of  insurance  compa- 
nies, proclaims  that,  there  is  something  radically  defective  in 
the  scheme  itself — in  the  mode  in  which  these  corporations 
have  been  organized  and  conducted,  or  in  the  judicial  pro- 
ceedings which  have  been  adopted  to  close  up  the  affairs  of  the 
insolvent  corporations.  The  remedy  is  probably  with  the  legis- 
lature. On  the  presentation  of  the  petition  in  this  matter,  I 
refrained  from  making  any  order  at  the  time,  and  retained  the 
papers  to  see  if  anything  could  be  done  by  the  court  to  facili- 
tate the  proceedings  of  the  receiver  in  closing  up  the  affairs  of 
this  particular  insurance  company,  and  in  saving  litigation. 

Section  2d  of  this  act  to  facilitate  the  collection  of  debts 
against  corporations,  passed  March  19,  1852,  provides  that  the 
receiver  of  any  mutual  insurance  company  "shall  have  fulJ 
power  under  the  authority  and  sanction  of  the  court  appointing 
him,  to  make  all  such  assessments  on  the  premium  notes  be- 
longing to  such  corporation  as  may  be  necessary  to  pay  the 
debts  of  such  corporation,  as,  by  the  charter  thereof,  the  direc- 
tors of  such  corporation  have  authority  to  make." 
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Assessments  made  by  a  receiver,  under  the  authority  and 
sanction  of  this  court,  pursuant  to  this  statute,  are  probably 
binding  upon  all  the  members  of  the  insurance  company  for 
which  the  receiver  is  acting,  and  are,  I  think,  conclusive  upon 
all  such  members,  until  set  aside  on  motion,  or  reversed  upon 
appeal.  (12  Barb.  674;  10  Paige,  382.) 

But,  though  this  is  technically  true,  it  obviously  involves,  so 
far  as  it  allows  the  receiver  in  these  cases  to  present  an  exparte 
petition,  obtain  an  ex  parte  order  for  the  making  of  an  assess- 
ment, and  an  ex  parte  confirmation  thereof,  a  species  of  practical 
injustice.  The  receiver  may  do  nothing  amiss,  and  yet  assess- 
ments thus  made  and  confirmed  will  be  very  likely  to  cause 
dissatisfaction  and  produce  litigation.  And  such  a  course  of 
proceeding  is  most  obviously  liable  to  abuse.  Every  judge 
who  has  had  occasion  to  try  any  of  these  insurance  cases  at  the 
circuit,  must  have  heard  complaints  in  respect  to  these  assess- 
ments. And  I  cannot  but  think  that  assessments  incautiously 
authorized  and  confirmed,  if  not  improper  in  themselves,  and 
excessive  and  extortionate,  have  provoked  much  of  the  litiga- 
tion which,  in  some  places  has  blocked  up  the  courts.  The 
amount  of  these  assessments  in  most  instances  have  been  small, 
and  yet  we  have  seen  many  good  citizens,  rather  than  pay  a 
small  assessment  of  $5  or  $10,  incur  and  pay  willingly  ten  times 
that  amount,  and  upwards,  for  the  luxury  of  a  good  law-suit. 
This  has  proceeded,  doubtless,  from  a  conviction  that  there  was 
something  wrong  in  the  transactions  of  the  company,  or  of  the 
receiver,  or  in  the  making  of  the  assessments.  The  receiver 
represents  the  corporation  in  its  aggregate  character ;  he  exer- 
cises, by  the  act  aforesaid,  under  the  authority  and  sanction 
of  this  court,  the  powers  conferred  in  the  charter  upon  the 
directors  of  the  company,  and  executes  the  trust  to  them  con- 
fided. If  through  him  all  the  members  are  before  the  court, 
and  are  bound  by  every  adjudication  in  respect  to  it — as  was 
held  by  Mr.  Justice  SHANKLAND  in  the  case  cited  in  12  Barb. 
674 — still,  it  strikes  me  that  this  complex  relation  of  repre- 
senting both  the  corporation  and  the  individual  members  may 
be  strained  too  far.  In  so  far  as  he  is  proceeding  to  make  as- 
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sessments  upon  the  individual  members,  and  to  sue  them,  he 
stands  in  an  adversary  position  to  them  individually.  For  this 
reason,  after  the  order  of  sequestration  is  made,  and  the  receiver 
appointed,  it  seems  to  me  that  it  is  no  more  than  just,  that  be- 
fore any  assessments  are  made,  or  suits  commenced  against  any 
individual  member  upon  his  premium  note ;  he  should  have  a 
day  in  court — an  opportunity  to  see  and  know  the  condition  of 
the  corporation,  the  nature  and  extent  of  its  debts  and  liabili- 
ties, and  the  amount  which  it  is  necessary  to  assess  upon  the 
members  to  discharge  such  debts  and  liabilities,  and  the  ex- 
penses of  executing  the  trust  of  the  receivership. 

Two  assessments  must  necessarily  be  made  in  all  these  cases. 
The  first  assessment  must  be  upon  all  the  premium  notes,  as 
every  member  is  to  pay  in  proportion  to  the  amount  of  his 
premium  note.  The  first  assessment  should,  therefore,  be  for 
all  losses  incurred  at  the  time,  together  with  the  expense  of 
collecting,  and  the  amount  necessary  to  be  paid,  if  any,  to  can- 
cel outstanding  policies.  All  the  members  of  the  corporation, 
liable  to  assessment  on  their  premium  notes,  ought  to  have 
notice  before  the  making  of  this  assessment,  as  then  certainly, 
upon  the  confirmation  of  the  assessment,  they  will  be  concluded 
by  the  adjudication  of  the  court  upon  the  amount  of  the  debts 
and  expenses,  and  the  principal  and  amount  of  the  assessment. 
A  second  assessment  will  be  necessary  to  meet  a  deficiency  of 
funds  to  pay  the  losses  arising  from  the  insolvency  of  some  of 
the  members,  under  the  decision  in  Bangs  agt.  Gray,  (2  Kern. 
477.)  The  facts  upon  which  this  second  assessment  is  to  be 
made,  the  efforts  and  the  inability  to  collect  the  previous  assess- 
ments, should  be  judicially  ascertained  and  determined  when  or 
before  the  assessment  is  ordered.  When  this  is  done,  there 
will  be  little  room  left  for  litigation  or  controversy  between  the 
receiver  and  the  individual  members  of  the  corporation. 

There  should,  therefore,  in  my  opinion,  in  all  these  cases,  be 
a  reference  to  some  fit  person,  to  ascertain  the  situation  of  the 
insurance  company  at  the  time  of  the  sequestration,  the  nature 
and  the  amount  of  its  debts  and  liabilities,  and  what  amount  it 
is  necessary  to  raise  by  assessment  to  meet  such  debts,  and  also 
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to  pay  off  or  cancel  any  outstanding  policies,  and  also  to  pay 
all  the  costs  and  expenses  of  the  receiver  in  the  execution  of 
the  trusts  to  him  committed  :  and  a  like  reference  should  be 
had  whenever  it  is  necessary  to  make  any  other  or  further  as- 
sessment. 

The  referee  should  publish  a  notice  of  the  time  and  place 
fixed  by  him  to  proceed  upon  such  reference,  to  be  published 
in  such  newspapers  as  he  shall  think  will  be  sufficient  to  give 
full  and  proper  notice  of  the  proceeding,  stating  the  object  of 
such  reference,  and  that  all  persons  interested  therein  are  at 
liberty  to  attend  upon  the  execution  of  such  order,  and  all  per- 
sons having  premium  notes  liable  to  be  assessed  should  be  at 
liberty  to  attend  the  referee  on  such  reference,  and  to  except 
to  his  report,  and  oppose  its  confirmation,  at  their  own  ex- 
pense. 

I  shall  so  order  in  this  case,  and  direct  such  notice  to  be  pub- 
lished by  the  referee  for  four  weeks  successively,  in  each  of  the 
public  newspapers  printed  in  the  county  of  Steuben,  before  the 
time  fixed  to  proceed  upon  such  reference. 


SUPREME  COURT. 

SIDNEY  J.  BREESE  agt.  JOHN  BUSBY  and  MARY  his  wife,  WIL- 
LIAM MORSE,  and  others. 

Where  a  judgment,  upon  the  foreclosure  of  a  mortgage,  is  a  lien  upon  several 
different  parcels  of  land,  for  the  payment  of  the  debt,  and  some  of  the  lands 
still  belong  to  the  person  who,  in  equity  ought  to  pay  the  debt,  and  other  par- 
cels have  been  sold  by  him,  the  lands  still  owned  by  such  person  are,  in  equity, 
first  chargeable  with  the  payment  of  the  debt,  and  must  be  first  sold;  and  if  a 
resort  to  the  parcels  which  have  been  conveyed  becomes  necessary,  they  must 
be  sold  in  the  inverse  order  of  alienation. 

It  is  not  necessary  for  a  purchaser  of  a  parcel  of  the  mortgaged  premises,  who  is 
made  a  party  in  the  suit  upon  the  foreclosure  of  such  mortgage,  to  appear  in 
such  suit  to  enable  him,  at  the  sale  under  the  judgment,  to  insist  upon  this 
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rule  in  equity.  Nor  will  he'be  bound  to  bring  a  suit  to  enforce  his  equitable 
right  to  have  the  lands  of  the  mortgagor  first  sold.  The  court  will,  in  snch 
cases,  relieve  the  party,  upon  motion; 

Oswego  Special  Term,  May,  1855. 

THIS  was  a  motion,  made  by  the  defendant  Morse,  to  set 
aside  a  referee's  sale  upon  a  judgment  of  foreclosure.  The 
facts  upon  which  the  motion  was  based  are  stated  in  the 
opinion.  An  appeal  was  taken  to  the  general  term  from  the 
order,  which  was  entered  in  conformity  to  the  opinion  delivered 
at  the  special  term,  and  at  the  April  general  term,  1856,  held 
in  the  5th  district,  the  order  was  affirmed. 

E.  W.  DODGE,  for  motion. 
TIMOTHY  JENKINS,  opposed. 

W.  F.  ALLEN,  Justice.  William  Morse,  one  of  the  defend- 
ants, moves  to  set  aside  the  sale  of  a  part  of  the  mortgaged 
premises,  made  by  a  referee  under  a  judgment  of  this  court. 
The  mortgage  was  given  upon  about  an  acre  of  land,  as  one 
parcel.  The  mortgagor,  Busby,  erected  upon  the  mortgaged 
premises  three  dwelling-houses,  which  have  been  and  still  are 
occupied  as  separate  tenements,  with  a  parcel  of  the  premises 
allotted  to  each  tenement.  One  parcel  consisting  of  about  one- 
fourth  of  the  mortgaged  premises,  with  one  of  the  dwelling- 
houses  thereon,  was  subsequently  mortgaged  by  Busby  to 
Morse,  and  upon  a  foreclosure  of  that  mortgage  Morse  became 
the  purchaser,  and  is  now  the  owner.  About  one-half  of  the 
premises  are  still  owned  by  the  mortgagor,  and  are  worth  much 
more  than  sufficient  to  pay  the  plaintiff's  mortgage. 

Subsequent  to  the  entering  the  judgment  in  this  action,  the 
plaintiff  sold  and  transferred  the  same  to  one  Farrell,  for  whose 
benefit,  and  under  whose  direction  the  judgment  was  executed 
by  a  sale  under  it ;  and  before  the  sale  Morse  offered  to  pay 
to  Farrell  the  amount  due  on  the  judgment,  and  take  an  assign 
ment  thereof,  which  offer  Farrell  declined,  and  refused  to  as- 
sign the  judgment,  except  upon  conditions  that  he  should  stip- 
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ulate  not  to  enforce  the  same  against  that  part  of  the  premises 
owned  by  the  mortgagor.  Morse  also  requested  that  the  par- 
cel still  held  by  the  mortgagor  should  be  first  sold,  and  that  the 
residue  should  be  sold  in  the  inverse  order  of  alienation,  which 
Farrell  and  the  referee,  acting  under  his  direction,  refused  to 
do.  Morse  then  requested  a  delay  of  the  sale  for  twenty  min- 
utes, until  the  arrival  of  the  cars  from  Utica,  to  enable  him  to 
receive  an  order  staying  proceedings,  which,  he  informed  the 
parties  and  referee,  had  been  obtained  on  the  morning  of  that 
day,  and  which,  with  the  papers  for  a  motion  to  the  court  for 
directions  to  the  refere^e,  he  expected  to  receive  by  that  train 
of  cars.  The  referee,  acting  under  the  directions  of  Farrell, 
refused  to  delay  the  sale,  and  put  up  and  offered  for  sale  the 
part  of  the  premises  owned  by  Morse,  and  the  same  was  sold 
to  one  Caldwell  for  sufficient  to  pay  the  amount  due  on  the 
plaintiff's  mortgage  and  the  costs,  together  with  the  expenses 
of  the  sale.  Caldwell  consents  to  set  aside  the  sale,  and  to  a 
resale  under  the  dt-cree. 

It  is  not  a  question  whether  the  premises  could  or  should 
have  been  sold  in  parcels,  and  only  so  much  thereof  sold  as  was 
necessary  to  pay  the  mortgage-debt  within  the  provisions  of  the 
decree,  and  the  50th  rule  of  the  court,  as  that  is  settled  by  the 
act  of  the  referee,  in  selling  only  one  of  the  three  parcels  into 
which  the  premises  have  been  subdivided,  and  to  this  extent 
the  parties  agree  that  the  premises  should  have  been  sold  in 
parcels.  (Groff  agt.  Jones,  6  W.  R.  522.) 

The  legal  rights  of  the  parties  interested  in  the  mortgaged 
premises  as  owners  are,  upon  the  undisputed  facts  of  the  case, 
equally  well  settled.  It  is  not  disputed  that  the  mortgagor  is 
still  the  owner  of  one-half  the  premises  covered  by  the  mort- 
gage, and  that  the  title  to  the  residue  is  in  third  persons — the 
defendant  Morse  owning  one-fourth  by  title  acquired  from  the 
mortgagor  subsequent  to  the  plaintiff's  mortgage.  The  rule  is 
very  well  settled  at  law  in  cases  thus  situated,  that  it  is  the 
duty  of  the  creditor  to  enforce  his  claim,  in  the  first  instance, 
against  that  portion  of  the  property  which  the  debtor  has  not 
aliened  ;  and  if  necessary  to  go  beyond  that,  then  to  resort  to 
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the  parcels  conveyed  in  the  inverse  order  of  the  alienation — and 
the  rule  is  the  same  in  equity.  Indeed,  the  rule  itself  is  derived 
from  the  courts  of  equity,  and  has  its  foundation  in  the  plainest 
principles  of  equity  and  good  conscience.  (Evertson  agt.  Booth, 
19  J.  R.  486  ;  The  New-  York  and  Jersey  Steamboat  and  Ferry 
Company  agt.  The  Associates  of  the  Jersey  Company,  Hopkins, 
460 ;  James  agt.  Hubbard,  1  Paige,  228.) 

The  defendant  Morse  has  lost  nothing  by  not  appearing  in 
the  action.  It  is  not  pretended  that  the  complaint  did  not  truly 
state  the  claim  and  interest  of  Morse  in  the  premises  so  far  as 
it  was  slated,  or  was  necessary  to  be  stated,  or  that  anything 
was  stated  therein  which  tended  to  charge  his  portion  of  the 
premises,  in  the  first  instance,  with  the  payment  of  the  mort- 
gage-debt, and  under  such  circumstances  it  was  not  necessary 
that  he  should  appear  to  protect  interests  which  were  not  at- 
tacked. (Merchants'  Ins.  Co.  agt.  Mann,  1  Paige,  557.)  His 
rights  and  equities,  whatever  they  were,  could  very  properly 
be  cared  for,  either  by  a  purchase  of  the  judgment  and  an  as- 
signment thereof,  to  which  he  was  entitled,  or  by  a  sale  of  the 
property  in  parcels.  (James  agt.  Hubbard,  supra.}  The  owner 
of  the  judgment  refused  to  receive  his  pay  and  assign  his  claim 
to  him,  but  he  did  consent  to  sell  in  parcels.  The  consent  to 
sell,  and  the  actual  sale  of  the  premises  in  parcels,  estops  all 
parties  from  alleging  that  Morse  had  lost  his  rights  by  not  ap- 
pearing in  the  action.  If  the  decree  estopped  Morse  from 
claiming  that  the  premises  should  be  so  sold,  all  the  others 
were  equally  estopped  upon  the  same  point;  but  none  were 
concluded  by  the  decree,  and  the  referee  very  properly  decided 
that  the  premises  should  be  sold  in  parcels ;  and  having  so  de- 
cided, it  was  his  duty  so  to  sell  as  to  do  equity  between  the 
parties,  or,  at  least,  was  not  to  violate  palpably  well  established 
equities  :  equities  so  well  established  that  they  may  be  con- 
sidered as  vested  legal  rights.  Having  determined  to  sell  in 
parcels,  it  was  for  him  to  determine  the  order  of  sale,  and  in 
doing  so  he  was  bound  to  regard  the  rights  of  parties,  and  not 
the  directions  of  the  plaintiff.  He  was  an  officer  of  the  court, 
having  a  discretion  to  exercise}  and  was  not  the  mere  servant 
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of  the  plaintiff.  He  was  informed  at  the  time  of  the  rights  of 
the  parties,  and  the  claim  of  Morse  was  not  disputed  ;  and 
again,  the  several  parcels  of  the  premises  were  respectively 
occupied  by  the  owners,  and  the  referee  had  evidence  pre- 
sumptive to  this  extent  of  the  actual  ownership. 

It  is  true,  that  the  defendant  Morse  has,  in  truth,  lost  nothing 
by  the  acts  of  the  referee  in  thus  selling  his  lot ;  but  unless  re- 
lief can  be  granted  upon  this  motion,  he  will  be  driven  to  an 
action  to  enforce  his  equitable  lien  against  the  lot  still  owned 
by  Busby.  This  action  seems  to  me  to  be  unnecessary. 

There  can  be  no  doubt  that  this  court  has  the  power  to 
supervise  and  control  the  acts  of  its  officers  in  the  execution  of 
process,  and  that  it  will  interfere  to  protect  individuals  from 
injury  by  reason  of  the  oppressive  or  illegal  execution  of  the 
judgments  or  process  of  the  court.  It  was  unreasonable  in  the 
referee  to  persist  in  selling  the  lot  of  Morse  under  the  circum- 
stances, and  unjust  towards  him  ;  and  it  was  also  unreasonable 
to  refuse  to  delay  the  sale  twenty  minutes  for  the  purpose 
stated.  The  court  will  relieve  against  the  mistake  of  the  party, 
bad  faith  on  the  part  of  the  officer  making  the  sale,  or  the  neg- 
lect or  mistake  on  the  part  of  the  officer,  and  in  every  case 
where  it  is  inequitable  that  the  sale  should  stand.  (Brown  agt. 
Frost,  10  Paige,  243;  Jim.  Ins.  Co.  agt.  Oakley,  9  id.  259; 
Collier  agt.  Whipple,  13  W.  R.  224;  Groff  agt.  Jones,  6  id. 
522 ;  Williams  agt.  Dak,  3  J.  C.  R.  290.) 

Had  the  equities  been  controverted,  or  had  it  been  doubtful 
whether  the  premises  should  have  been  sold  in  parcels,  the 
question  would  have  been  different;  but  there  were  no  disputed 
facts,  and  no  controverted  equities.  It  was  conceded  that  the 
mortgagor  still  owned  a  part,  and  had  aliened  the  residue  of 
the  premises,  and  there  was  no  room  for  doubt  or  hesitation  as 
to  the  rights  of  the  parties,  so  far  as  it  is  necessary  to  determine 
them  as  influencing  the  proper  action  of  the  referee.  The 
plaintiff  and  the  purchaser  at  the  sale,  and  Morse,  are  repre- 
sented upon  this  motion,  and  it  does  not  appear  that  any  other 
person  is  in  a  situation  to  require  notice  of  this  application. 
None  of  the  defendants  appeared  in  the  action.  (Bar.  Ch.  R.  541.) 
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We  cannot  go  back  of  Morse's  title  under  his  mortgage  sale, 
to  determine  the  equities  between  him  and  Busby.  They  must 
be  settled  elsewhere,  if  there  is  anything  left  for  litigation  after 
the  judgment  for  the  foreclosure  ot  his  mortgage. 

Notwithstanding  the  designation  of  the  half-acre  as  a  home- 
stead, under  the  act  of  1850,  it  was  still  subject  to  the  mort- 
gage to  the  plaintiff.  The  act  only  exempts  property  thus  set 
apart  from  judgment  and  execution  for  debts  contracted  subse- 
quently, and  does  not  affect  express  contracts  concerning  the 
land  thus  set  apart,  or  mortgages,  or  other  conveyances  of  it 
by  the  householder.  All  that  Morse  says  is,  that  it  is  subject 
to  plaintiff's  mortgage,  and  that  his  own  lot  is  not  chargeable 
until  after  the  plaintiff  has  exhausted  his  remedy  upon  it. 

The  sale  must  be  set  aside,  and  the  parties  restored  to  their 
rights. 


SUPREME  COURT, 
i 

DWIGHT  CHAPIN  agt.  TRUMAN  B.  SEELEY. 

s  I  By  the  provisions  of  the  204th  and  205th  sections  of  the  Code,  the  question  upon 
every  motion  to  vacate  an  order  of  arrest  is,  whether,  upon  the  whole  case, 
as  made  by  the  affidavits  on  both  sides,  the  court,  if  called  upon  to  act  upon 
the  application,  as  res  nova,  would  grant  the  order »of  arrest.  If  it  would, 
then  the  motion  to  vacate  should  be  denied. 
SL  But  if,  after  hearing  both  parties  upon  the  question,  it  should  appear  that  a  case 

for  arrest  had  not  been  made  out,  the  order  should  be  vacated. 
v 

This  rule  applied  to  this  case,  where  it  appeared  that  the  defendant  was  acting 

as  the  agent  of  the  plaintiff,  and  was  arrested  for  not  paying  over  certain 
moneys  received  by  the  defendant  upon  contracts  made  by  him  as  such  agent 
with  third  persons,  for  and  on  account  of  the  plaintiff;  but  that  the  contract 
between  the  plaintiff  and  the  defendant  authorized  the  latter  to  retain  in  his 
hands,  out  of  t>ie  proceeds  of  the  business,  sufficient  to  secure  the  amount  of 
the  plaintiil's  indebtedness  to  him  as  such  agent,  a.-.d  that  no  more  had  been 
retained  by  the  defendant.  The  order  of  arrest  was  vacated. 

Albany  Special  Term,  July,  1856. 
MOTION  to  vacate  order  of  arrest. 
The  affidavit  upon  which  the  order  was  granted  states  that, 
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in  March  and  April,  1856,  the  defendant  was  acting  as  the 
agent  of  the  plaintiff;  that  a  contract  had  been  entered  into 
between  the  plaintiff  and  one  Moyer,  by  the  terras  of  which 
Moyer  was  to  deposit  with  the  plaintiff  $200,  as  security  for 
the  performance  of  the  contract  on  his  part,  and  a  similar  con- 
tract had  also  been  entered  into  between  the  plaintiff  and  one 
Straw  ;  that,  in  March,  1856,  the  defendant,  as  the  agent  of 
the  plaintiff,  received  of  Moyer  the  sum  of  $200,  and,  in  April 
following,  he  received  of  Straw,  as  such  agent,  the  further  sura 
of  $200,  which  he  refuses  to  pay  over  to  the  plaintiff. 

On  the  part  of  the  defendant,  it  appears  that,  in  June,  1855, 
the  defendant  had  made  a  contract  with  the  plaintiff,  by  which 
the  defendant  was  to  enter  into  the  employment  of  the  plaintiff 
as  his  agent,  for  the  purposes  stated  in  the  contract,  and,  to 
secure  the  performance  of  his  agreement,  was  to  deposit  with 
the  plaintiff  $500 ;  that  he  was  to  receive  a  salary  at  the  rate 
of  $1,000  per  year,  payable  monthly;  that  in  September  fol- 
lowing, the  defendant  deposited  the  sum  stipulated  with  the 
plaintiff,  and  entered  upon  his  agency,  and  'continued  so  em- 
ployed down  to  the  time  of  the  commencement  of  this  suit. 
By  the  terms  of  the  agreement,  a  copy  of  which  is  annexed  to 
the  defendant's  affidavit,  the  defendant  was  to  be  at  liberty  to 
k'  retain,  out  of  the  proceeds  of  the  business,  in  his  hands  such 
sums  as  he  might  see  proper  to  retain  to  secure  his  deposit 
money,  and  to  apply  on  his  wages,  not  to  exceed  the  amount 
then  due  on  his  wages,  in  addition  to  his  deposit  money  and 
interest." 

The  defendant  states,  that  at  the  time  of  the  commencement 
of  this  suit,  the  plaintiff  was  indebted  to  him  in  the  sum  of 
$445,  on  account  of  his  wages  and  the  deposit  money,  and  in- 
terest, over  and  above  all  moneys  received  by  him  on  account 
of  the  plaintiff,  or  any  set  off  which  the  plaintiff  has  against 
him. 

The  plaintiff,  in  an  affidavit  read  in  opposition  to  the  motion, 
states  that  the  agency  of  the  defendant  was  confined  to  the 
hiring  and  superintending  of  agents  for  the  sale  and  distribution 
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of  patent  medicines  in  the  state  of  Pennsylvania,  the  manufac- 
ture of  friction  matches,  and  the  sale  of  said  medicines  and 
matches;  that  the  defendant  had  no  other  authority  to  act  as 
agent  for  the  plaintiff  than  that  contained  in  the  written  con- 
tract, and  such  special  instructions  as  had  been  given  him  from 
time  to  time;  and  that  the  plaintiff  had  never  given  him  leave 
to  apply  the  deposit  money  of  any  agent  to  his  own  use,  or  to 
satisfy  his  wages  or  deposit  money ;  that  during  his  agency, 
the  defendant  had  received,  on  account  of  the  plaintiff,  various 
sums  of  money,  amounting  to  $530,  besides  the  $400  in  ques- 
tion ;  that  the  plaintiff  had  also  forwarded  to  the  defendant, 
and  the  agents  under  his  charge,  medicines  amounting,  at  whole- 
sale prices,  to  $7,000,  and  at  the  prices  at  which  they  were 
sold  by  agents,  to  $14,000. 

It  further  appeared  that  the  contracts,  under  which  the  $400 
for  which  this  action  is  brought,  was  received,  were  made  by 
the  defendant  acting  as  the  agent  of  the  plaintiff. 

S.  T.  SMITH,  for  plaintiff. 
THOMAS  SMITH,  for  defendant. 

By  the  court — HARRIS,  Justice.  The  plaintiff,  in  the  first 
instance,  made  a  case  which  was  undoubtedly  sufficient,  to 
justify  the  order  of  arrest.  But  it  now  appears  that  he  omitted 
to  state  the  whole  case.  It  does  not  appear  from  the  affidavit, 
upon  which  the  order  was  obtained,  that  the  money  claimed  by 
the  plaintiff  was  received  by  the  defendant  from  agents  which 
he  himself  had  hired,  and  that,  by  the  terms  of  the  contract 
between  the  plaintiff  and  the  defendant,  the  latter  was  author- 
ized to  retain,  "  out  of  the  proceeds  of  the  business,  in  his 
hands  such  sum  as  he  might  see  proper  to  retain,  to  secure  the 
deposit  of  $500  he  had  made  with  the  plaintiff,  when  he  en- 
tered his  employment,  and  the  balance  which  might  be  due  him 
for  wages."  Had  this  appeared,  it  is  quite  evident,  I  think, 
that  the  plaintiff  would  have  been  unable  to  obtain  the  order  of 
arrest. 
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As  I  understand  the  provisions  of  the  204th  and  205th  sec- 
tions of  the  Code,  the  question  upon  every  motion  like  this  is, 
whether,  upon  the  whole  case,  as  made  by  the  affidavits  on 
both  sides,  the  court,  if  called  upon  to  act  upon  the  applica- 
tion as  res  nova,  would  grant  the  order  of  arrest.  If  it  would, 
then  the  motion  to  vacate  should  be  denied.  But  if,  after  hear- 
ing both  parties  upon  the  question,  it  should  appear  that  a  case 
for  arrest  has  not  been  made  out,  the  order  should  be  vacated. 
(See  Hernandez  agt.  Carnobeli,  10  How.  449;  The  Republic  of 
Mexico  agt.  Jlrrangois,  11  id.  9,  and  cases  there  cited;  Cady, 
president)  fyc.,  agt.  Edmonds,  12  id.  197.) 

The  application  of  this  rule  to  the  case  under  consideration 
relieves  it  of  all  difficulty.  The  defendant  shows  that  the 
plaintiff  is  indebted  to  him,  over  and  above  the  moneys  claimed 
in  this  action,  to  a  large  amount.  This  the  plaintiff,  though 
the  opportunity  to  do  so  has  been  presented,  has  not  denied. 
The  only  ground  upon  which  it  is  sought  to  sustain  the  order 
is,  that  though  the  plaintiff  may  be  indebted  to  the  defendant, 
yet  the  latter  was  secured  by  the  property  of  the  plaintiff  in  his 
hands  or  under  his  control,  and  that  he  was  not  authorized  to 
retain  the  money  received  upon  deposit  from  other  agents.  It 
is  enough  to  say,  that  by  the  terms  of  the  contract  he  had  this 
authority. 

The  motion  to  vacate  the  order  must,  therefore,  be  granted, 
with  costs. 
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ORANGE  COUNTY  COURT. 

JOHN  M'LEAN  agt.  PAUL  JAGGER. 

Where  the  defendant  was  sued  before  a  justice  of  the  peace  on  several  items  of 
account,  among  which  was  010,  borrowed  of  plaintiff's  wife,  field,  on  the  trial, 
that  the  admissions  made  by  plaintiff's  wife,  to  third  persons,  that  the  de- 
fendant had  repaid  her  that  sum,  was  admissible  as  proper  evidence. 

In  such  a  case,  the  wife  acts  as  the  agent  of  her  husband,  and  the  latter  is  bound 
by  all  her  acts  and  assertions  in  relation  to  the  transaction. 

December  Term,  1856. 

THIS  cause  was  tried  in  a  justice's  court,  before  A.  Dan, 
justice  of  the  peace,  and  a  jury. 

The  plaintiff  complained  by  a  bill  of  various  items,  amount- 
ing to  $80 :  one  of  the  items  was  that  defendant  had  borrowed 
$10  of  plaintiff's  wife. 

The  defendant  denied  several  of  the  items  of  account,  set  up 
a  counter-claim,  and  admitted  borrowing  $10  of  plaintiff's  wife, 
and  claimed  that  he  had  paid  the  same  to  her. 

Upon  the  trial  the  defendant  offered  to  show  by  two  witnesses 
that  plaintiff's  wife  had  told  them  that  she  had  loaned  defend- 
ant $10,  and  that  he  had  repaid  her  in  full. 

The  plaintiff  objected  to  the  admissions  of  his  wife  as  evidence. 
The  court  overruled  the  objection,  and  admitted  the  testimony. 
The  jury  gave  a  verdict  for  the  defendant  for  $22.33  and  costs. 

The  plaintiff  appealed  to  this  court,  which  was  heard  and 
decided  at  Goshen,  Dec.  9th,  1856. 

E.  C.  SUTHERLAND,  for  appellant, 

Urged  that  the  justice  improperly  admitted  the  declarations 
of  the  plaintiff's  \\ife  as  evidence  on  the  trial,  and  cited  Pillow 
fy  wife  agt.  Bushndl,  (4  How.  Prac.  R.  9,)  Erwin  agt.  Smaller, 
(2  Sand.  340.) 

DANIEL  C.  BIRDSALL,  for  respondent, 

Contended  that  the  plaintiff's  wife  acted  as  his  agent  in  the 
transaction,  and,  as  such  agent,  he  was  bound  by  her  acts  and 
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admissions,  and  that  they  were  properly  admitted  in  evidence 
against  him,  and  cited  Church  agt.  Sanders,  (10  Wend.  79,) 
Hopkins  agt.  Mollineaux,  (4  id.  465,)  Darcy  agt.  The  Chemical 
Bank,  (2  Hall,  45,)  Fenner  agt.  Lewis,  (10  /.  R.  38,)  Riley  agt. 
Suydam,  (4  /?a?'&.  222,)  Emmerson  agt.  Blander,  (1  -Es/).  jRep. 
142,)  Gregory  agt.  Parter,  (1  Camp/.  JV*.  P.  364,)  Williams  agt. 
Johnson,  (1  Stra.  504,  and  527.) 

DURYEA,  County  Judge.  After  a  careful  examination  of  this 
case,  I  have  come  to  the  conclusion  that  the  wife  of  the  appel- 
lant acted  in  this  transaction  as  the  agent  of  her  husband,  and 
that  he  was  bound  by  all  her  acts  and  assertions  in  relation  to 
it,  and  that  the  court  below  properly  admitted  her  declarations 
to  the  witnesses  Riley  and  Jagger  in  evidence,  to  show  that  the 
respondent  had  repaid  the  $10  so  borrowed  of  her:  and  as  this 
is  the  only  point  of  importance  on  the  appeal,  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed  with  costs. 


SUPREME  COURT. 

CUSHMAN  and  another  agt.  JOHNSON. 

The  legislature  has  the  right  of  conferring,  upon  a  proper  person,  the  power  for- 
merly exercised  by  supreme  court  commissioner.*,  notwithstanding  the  aboli- 
tion of  the  office  by  that  name,  existing  at  the  time  of  the  adoption  of  the  con- 
stitution of  1S40. 

But  this  right  does  not  extend  to  proceedings  supplementary  1o  an  execution, 
issued  on  a  judgment  recovered  in  the  supreme  court,  except  expressly  directed 
by  the  constitution. 

In  the  absence  of  any  such  express  direction,  the  legislature  has  no  right  to  au- 
thorize the  city  judge  of  Brooklyn  to  exercise  complete  jurisdiction  in  a  cause 
pending  in  the  supreme  court,  or  a  judge  of  any  one  court  to  exercise  complete 
jurisdiction  in  a  cause  pending  in  another  court. 

Proceedings  supplementary  to  execution  are  in  no  sense  identical  with  ordinary 
chamber  business;  they  are  of  a  special  and  higher  nature— a  substitute  for 
an  action  in  chancery  ;  and  the  jurisdiction  over  them  brings  with  it  the  power 
to  punish  for  contempt — a  power  with  which  a  supreme  court  commissioner, 
as  such,  was  never  invested. 
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Therefore,  these  judicial  functions  cannot  be  transferred  to  persons  not  judges 
of  the  court  in  which  the  proceedings  are  pending,  except  by  express  authority 
of  the  constitution,  as  in  the  case  of  judges  of  the  county  courts.  (Const. 
Art.  6,  §  14.) 

The  legislature,  in  conferring  upon  the  city  judge  of  Brooklyn  (Laws  1849,  p. 
174,)  the  ''powers  of  a  justice  of  the  supreme  court  at  chambers,"  has  not 
thereby  conferred  jurisdiction  over  supplementary  proceedings  in  actions  pend- 
ing in  the  supreme  court,  even  if  the  authority  had  been  directly  given  to  the 
legislature  by  the  constitution  to  confer  such  judicial  functions. 

New-York  Special  Term,  March,  1857. 

CLERKE,  Justice.  After  the  recovery  of  judgment  against 
the  defendant  in  this  action,  proceedings  supplementary  to  the 
execution,  pursuant  to  chapter  2,  title  9  and  part  2  of  the  Code, 
were  instituted  before  the  city  judge  of  Brooklyn,  who  cited 
the  defendant  to  appear  before  him  for  examination ;  after  the 
examination,  appointed  a  receiver;  and  subsequently  for  an 
alleged  contempt,  granted  an  order  requiring  the  defendant  to 
show  cause  why  an  attachment  should  not  issue  against  him. 
This  is  an  application  to  vacate  those  orders,  on  the  ground 
that  the  judge  had  no  jurisdiction  to  entertain  proceedings  sup- 
plementary to  an  execution,  issued  on  a  judgment  recovered  in 
this  court. 

It  is  claimed  that  this  power  was  conferred  by  the  26th  sec- 
tion of  the  act  of  1849,  organizing  the  city  court  of  Brooklyn. 
(Laws  c/1849,  p.  174.)  The  language  of  the  section  is,  "  He 
(the  said  city  judge)  may  exercise,  within  the  county  of  Kings, 
all  the  powers  of  a  justice  of  the  supreme  court  at  chambers,  and 
perform  all  such  duties,  and  do  all  such  acts  as  might  have 
been  done  or  performed  by  the  laws  in  force  on  the  12th  of 
May,  1847,  by  the  judges  of  the  court  of  common  pleas,  or  by 
any  one  or  more  of  them  at  chambers,  or  otherwise  when  not 
holding  court,  or  by  any  such  judge,  being  of  the  degree  of 
counsellor  of  the  supreme  court,  and  acting  as  a  supreme  court 
commissioner." 

I.  The  legislature,  no  doubt,  by  this  enactment,  intended  to 
confer  upon  the  city  judge,  at  least  the  powers  formerly  pos- 
sessed by  supreme  court  commissioners.  But  it  is  contended 
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that,  under  our  present  constitution,  the  legislature  is  disquali- 
fied from  conferring  such  powers. 

The  office  of  supreme  court  commissioner  was  abolished,  to- 
gether with  that  of  chancellor,  the  then  existing  supreme  court, 
&c.,  from  and  after  }he  first  Monday  of  July,  1847.  (Article  14, 
§  8,  of  the  Constitution  0/1846.) 

The  office,  then  existing,  of  supreme  court  commissioner  was 
plainly  abolished  by  this  section,  and  the  term  of  every  person 
holding  that  office  expired  at  the  time  mentioned  in  it ;  but, 
does  it  per  se  interdict  the  legislature  from  conferring  similar 
powers,  under  the  new  judiciary  system  established  by  that 
constitution  1  It  is  quite  evident  that  it  prohibits  them,  although 
not  in  direct  words,  from  re-establishing  the  office  of  chancellor 
or  vice-chancellor,  or  any  office,  whatever  may  be  its  name, 
possessing  ihe  same  character  of  jurisdiction  ;  for  their  estab- 
lishment would  be  evidently  inconsistent  with  the  system  pro- 
vided in  article  6.  But,  does  the  prohibition  extend  to  certain 
subordinate  judicial  powers  which  the  legislature  had_,  previously 
to  the  present  constitution,  bestowed  upon  persons  who  were  not 
judges  of  the  court  in  which  the  proceedings  were  pending. 

The  office  of  supreme  court  commissioner  was  in  existence 
when  the  constitution  of  1821  was  adopted  ;  and  that  constitu- 
tion contains  nothing  limiting  the  power  of  the  legislature  in 
that  respect ;  it  not  only  does  not  contain  any  express  prohibi- 
tion to  that  effect,  but,  indirectly  at  least,it  recognizes  the  office. 
The  constitution  of  1846  is  much  more  minute  in  its  provisions 
relative  to  the  organization  of  courts,  and  to  judicial  authority; 
but,  I  arn  inclined  to  think,  if  it  was  intended,  in  the  face  of 
long-established  usage  and  manifest  convenience,  that  the 
powers  of  a  judge  at  chambers  should  be  confined  to  the  judges 
of  the  court  in  which  the  action  was  instituted,  an  express  pro- 
vision to  that  effect  would  have  been  inserted  in  the  constitu- 
tion. The  bare  abolition  of  the  office  of  supreme  court  com- 
missioner, as  it  formerly  existed,  is  not  of  itself  sufficient  to 
restrain  the  legislature. 

Legislative  power  in  each  state  is  unlimited,  except  where 
it  is  expressly  restricted  by  the  state  or  the  national  constitu- 

VOL.  XIII.  32 
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tion,  or  where  it  would  be  obviously  incongruous  with  the  gen- 
eral scheme  or  special  provisions  of  either.  I  can  see  no  greater 
incongruity  in  the  right  to  confer  the  authority  ordinarily  exer- 
cised by  a  judge  at  chambers  upon  any  other  officer,  notwith- 
standing that  the  office  of  supreme  court  commissioner  is  abol- 
ished, than  in  the  right  to  refer  a  matter  to  any  competent  per- 
son, notwithstanding  that  the  office  of  master  in  chancery  is 
abolished.  On  the  contrary,  §  5  of  article  6  may  perhaps  be 
considered  as  evidence  of  an  intention  to  leave  the  power  as  it 
theretofore  existed.  The  section  provides  that  "the  legislature 
shall  have  the  same  powers  to  aller  and  regulate  the  jurisdic- 
tion and  proceedings  in  law  and  equity  as  they  have  heretofore 
possessed."  This,  indeed,  would  not  be  sufficient  to  enlarge 
the  powers  of  a  legislative  body,  created  with  a  specific  ca- 
pacity, and  limited,  like  that  of  the  general  government,  within 
a  prescribed  sphere,  either  expressly  delineated  or  necessarily 
inferred ;  but  I  hold  it  to  be  a  satisfactory  indication,  that  it 
•was  not  intended  to  curtail  the  general  authority  of  the  legisla- 
ture, in  relation  to  judicial  proceedings,  or  to  prohibit  it  from 
making  regulations  which,  for  a  long  series  of  years,  it  had 
been  accustomed  to  make. 

I  am,  therefore,  of  opinion,  in  the  absence  of  any  express  pro- 
vision to  the  contrary,  that  the  legislature  retains  the  right  of  con- 
ferring the  power  formerly  exercised  by  supreme  court  commis- 
sioners, notwithstanding  the  abolition  of  the  office  by  that  name, 
existing  at  the  time  of  the  adoption  of  the  constitution  of  1846. 

II.  But  I  consider,  nevertheless,  that  the  right  does  not  ex- 
tend to  proceedings  supplementary  to  an  execution,  issued  on 
a  judgment  recovered  in  the  supreme  court.  It  is  quite  certain 
that  the  legislature  has  not  the  right  to  authorize  the  city  judge 
of  Brooklyn  to  exercise  complete  jurisdiction  in  a  cause  pend- 
ing in  the  supreme  court,  or  a  judge  of  any  one  court  to  exer- 
cise complete  jurisdiction  in  a  cause  pending  in  another  court, 
except  where  expressly  directed  by  the  constitution;  because, 
although  there  is  no  positive  prohibition  on  that  subject,  it 
would  be  repugnant  to  the  whole  scope  and  scheme  of  the  sixth 
article  of  that  instrument.  Such  a  power  would  be  of  the  es- 


NEW-YORK  PRACTICE  REPORTS.  499 

Cushman  and  another  agt.  Johnson. 

sence  of  judicial  functions,  and  can  be  conferred  only  upon  the 
judges  of  the  court  in  which  the  action  is  pending. 

The  ordinary  chamber  business,  formerly  delegated  to  per- 
sons not  judges  of  the  court,  consisted  of  proceedings  collateral 
and  incidental,  and  of  a  minor  and  practical  description — not 
involving  the  merits — and  never  imparting  the  power  to  punish 
for  a  contempt.  It  was  in  a  great  measure  ministerial,  and,  at 
best,  quasi- judicial. 

Proceedings  supplementary  to  execution  are  in  no  sense 
identical  with  ordinary  chamber  business  ;  they  are  of  a  special 
and  higher  nature ;  they  are  regarded  as  a  substitute  for  an  ac- 
tion in  chancery;  and  the  jurisdiction  over  them  brings  with  it 
a  power  to  punish — a  power  with  which  a  supreme  court  com- 
missioner, as  such,  was  never  invested.  These,  therefore,  are 
of  the  essence  of  the  judicial  functions,  and  cannot  be  trans- 
ferred to  persons  not  judges  of  the  court  in  which  the  proceed- 
ings are  pending;  and  it  would  not  have  been  competent  for 
the  legislature  to  have  conferred  this  jurisdiction  on  the  judges 
of  county  courts,  had  it  not  been  expressly  authorized  by  §  14 
of  article  6  of  the  constitution. 

III.  Further,  I  am  of  opinion  that,  even  if  the  legislature 
possessed  this  right,  they  have  not.  by  the  act,  conferred  on  the 
city  judge  of  Brooklyn  jurisdiction  over  supplementary  pro- 
ceedings in  actions  not  pending  in  his  own  court.  The  words 
"powers  of  a  justice  of  the  supreme  court  at  chambers"  com- 
prise merely  the  ordinary  chamber  business,  and  do  not  embrace 
supplementary  or  special  proceedings  of  any  description  ;  they 
are  not  specific  and  positive  enough  to  confer  on  him  general 
and  continuing  control  over  the  subject;  and,  if  it  is  a  sound 
maxim  that  "  an  inferior  court  shall  not  be  presumed  to  have 
jurisdiction  where  it  does  not  expressly  appear  to  have  one," 
this  is  especially  applicable  to  a  mere  commissioner,  in  no  re- 
spect, as  such,  constituting  a  court,  who  claims  to  exercise  the 
important  and  extraordinary  authority  over  the  liberty  and  prop- 
erty of  citizens,  which  the  jurisdiction  over  proceedings  supple- 
mentary to  execution  confers. 

The  proceedings  before  the  city  judge  must  be  vacated. 
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SUPREME  COURT. 

» 

GEORGE  SANGER  agt.  WM.  VAIL,  impleaded  with  another. 

On  a  trial  at  the  circuit,  if  a  party  objects  to  the  admission  of  evidence  offered 
by  his  adversary,  and  the  evidence  is  received  by  the  court,  and  the  objection 
noted  ;  on  making  a  case  or  bill  of  exceptions  to  move  for  a  new  trial,  he  will 
be  entitled  to  the  benefit  of  an  exception  to  the  ruling  of  the  court,  although 
no  exception  is  noted  upon  the  minutes  of  the  judge. 

Orange  Special  Term,  Oct.,  1856. 

SIDNEY  L.  GRIFFIN,  for  plaintiff". 
M.  L.  COBB,  for  defendant. 

BROWN,  Justice.  At  the  trial  of  this  action,  before  the  late 
Mr.  Justice  ROCKWELL,  the  defendant  objected  to  the  admissi- 
bility  of  certain  testimony  of  Daniel  W.  Townsend,  a  witness 
examined  by  the  plaintiff  in  regard  to  the  handwriting  of  the 
defendant  to  the  note  which  was  the  subject  of  the  action. 
The  court  heard  and  considered,  and  finally  overruled  the  ob- 
jection, and  received  the  evidence.  The  defendant,  in  his  pro- 
posed case,  asserts  that  he  excepted  to  this  ruling  of  the  judge, 
and  he  supports  his  assertion  by  the  positive  affirmative  testi- 
mony of  five  witnesses,  two  of  whom  were  the  counsel  em- 
ployed in  the  trial  of  the  action.  The  plaintiff  admits  that  ob- 
jection \vas  made  to  the  reception  of  the  evidence,  that  it  was 
considered  and  overruled ;  but  denies  that  any  exception  was 
taken  to  the  ruling  of  the  judge,  and  he  supports  his  view  of 
the  occurrence  by  the  testimony  of  five  witnesses,  two  of  whom 
are  the  counsel  who  tried  the  cause  for  the  plaintiff.  Thus  we 
have  a  conflict  of  evidence  upon  a  single  point. 

This  is  not  like  an  exception  taken  to  a  single  proposition, 
or  a  series  of  propositions,  in  the  charge  of  a  judge  to  a  jury. 
Nor  is  it  like  an  exception  taken  to  evidence  offered  and  re- 
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jected.  In  both  these  instances  the  exception  is  requisite  to 
signify  the  dissent  of  the  party  taking  the  exception ;  and  in 
the  case  of  a  charge  to  a  jury,  it  is  also  requisite  to  point  the 
judge's  attention  to  the  particular  proposition  excepted  to,  in 
order  that  he  have  an  opportunity  to  reconsider  and,  perhaps, 
correct  what  he  has  said. 

The  case  of  a  party  who  objects  to  the  admission  of  evidence 
offered  by  his  adversary,  and  has  his  objection  overruled,  stands 
upon  different  ground.  His  objection  signifies  his  dissent  to 
the  admission  of  the  evidence  in  the  strongest  possible  terms; 
and  it  also  brings  the  court  to  notice  and  adjudicate  upon  the 
identical  point  presented  by  the  objection.  The  entry  of  an 
exception  after  this  upon  the  judge's  minutes  may  be  the  more 
formal  and  critical  mode  of  proceeding,  but  it  answers  no  useful 
purpose,  and  contributes  nothing  towards  the  attainment  of  jus- 
tice, and  its  omission  prejudices  no  one.  For  these  reasons, 
my  uniform  practice  at  the  circuit  is  to  note  an  exception  to 
the  charge,  and  also  to  evidence  offered  and  rejected;  but  I 
remember  no  instance,  where  I  have  entered  an,  exception, 
where  an  objection  to  the  admission  of  evidence  has  been  over- 
ruled. I  uniformly  regard  the  objection  as  covering  the  whole 
ground,  and  entitling  the  party  making  it  to  the  full  benefit  of 
it,  in  order  to  review  the  question  decided  upon  appeal,  or  on 
motion  for  a  new  trial. 

I  attach  no  sort  of  consequence  to  the  fact  that  this  entry  is 
not  noted  in  the  minutes  of  Mr.  Justice  ROCKWELL.  Had  I 
been  trying  the  cause,  I  should  not  have  made  any  note  of  it 
upon  my  minutes,  but  should  nevertheless  have  given  the  ob- 
jecting party  the  full  benefit  of  it. 

The  evidence  produced  on  the  part  of  the  defendant  to  show 
the  exception  was  taken,  is  positive  and  affirmative,  and  accord- 
ing to  the  well  known  rule  is  of  more  weight  than  that  of  the 
plaintiff;  which  is  merely  negative.  Both  kinds  are"  consistent 
with  each  other,  for  it  may  very  well  be  that  the  exception  was 
taken  in  the  hurry  and  excitement  of  the  trial,  and  may  not  have 
been  noticed,  or  if  noticed  may  have  been  forgotten  by  some  of 
those  who  were  present.  1  am  satisfied  from  a  consideration 
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of  the  circumstances,  that  the  defendant's  counsel  meant  in  good 
faith  to  resist  the  introduction  of  the  evidence  to  which  they 
objected,  and  if  they  inadvertently  omitted  upon  the  trial  to  do 
all  that  might,  upon  strict  practice,  entitle  them  to  the  full 
benefit  of  their  objection,  I  should  still  think  the  case  should 
be  so  made  up  as  to  enable  them  to  review  the  question  of  the 
admissibility  of  the  evidence  of  the  witness  Townsend,  upon 
appeal  or  the  motion  for  a  new  trial. 

The  preponderance  of  the  evidence,  however,  is  in  favor  of 
the  case  made  by  the  defendant,  in  regard  to  the  particular  ex- 
ception. 

The  plaintiff's  second  amendment  to  the  proposed  case  is 
disallowed. 


SUPREME    COURT. 

WM.  PATTEN  and  others  agt.  THE  ACCESSORY  TRANSIT  COM- 
PANY, CORNELIUS  VANDERBILT  and  others. 

Preliminary  injunctions,  and  orders  appointing  receivers,  should  be  granted 
with  great  caution,  and  only  in  cases  of  pressing  apparent  necessity. 

An  order  in  favor  of  a  judgment-creditor,  plaintiff,  which  not  only  enjoins,  in 
effect,  a  defendant  from  making  any  use  or  disposition  of  the  property  in  suit 
of  the  judgment-debtor,  but  actually  divests  the  defendant  of  the  possession, 
and  orders  the  property  to  be  given  up  to  the  receiver,  will  be  vacated  and  set 
aside,  where  it  appears  that  the  defendant  is  a  prior  mortgagee,  and  having, 
by  forfeiture  of  the  mortgage,  and  by  express  agreement  with  the  owners  of  the 
property,  a  vested  right  to  the  possession  of  such  property. 

Especially  will  the  defendant  be  protected  in  his  possession,  where  he  has  a 
much  larger  claim  to  secure  than  the  plaintiff,  and  offers  ample  security  to  in- 
demnify the  plaintiff. 

New-York  General  Term,  March,  1857. 
MITCHELL,  ROOSEVELT  and  DA  VIES,  Justices. 
APPEAL  from  an  order  granting  a  preliminary  injunction,  and 
appointing  a  receiver. 
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C.  A.  RAPALLO,  HORACE  F.  CLARK,- DANIEL  LORD  and 

FRANCIS  B.  CUTTING,  for  defendants. 
FOSTER  &  THOMPSON,  E.  W.  STOUGHTON  and  A.  J.  VAN- 

DERPOEL,  for  plaintiffs. 

By  the  court — ROOSEVELT,  Justice.  The  order  appealed  from 
directed,  among  other  things,  that  "  Edward  P.  Cowles,  Esq., 
counsellor  at  law,  upon  filing  an  undertaking  in  the  usual  form, 
in  the  sum  of  $400,000,  with  approved  sureties,  be  appointed 
receiver,"  and  that,  as  such,  to  "receive  and  take  possession  of 
the  four  steamships,  named  respectively  the  Northern  Light, 
Star  of  the  West,  Daniel  Webster  and  Prometheus,  and  hold  the 
same  subject  to  the  further  order  of  this  court,"  and  that  the 
parties  to  the  action  having  possession  of  the  vessels  "  do  forth- 
with deliver  up  such  possession  to  the  receiver  on  demand." 

This  order  was  made  not  on  a  final  and  full  hearing  of  the 
cause,  but  on  an  interlocutory  motion,  founded  merely  on  written 
affidavits,  or  papers  used  as  such, -for  the  purpose.  And  yet, 
it  not  only  enjoins,  in  effect,  the  owners  and  mortgagees  from 
making  any  use  or  disposition  of  the  vessels — (for  the  conse- 
quences of  which,  had  it  been  on  the  ordinary  injunction,  the 
plaintiffs  would  have  been  compelled,  as  a  condition,  to  give 
ample  security) — it  not  only  enjoins  the  defendants,  I  say,  but 
actually  divests  them  of  the  possession  of  the  property,  and 
that,  too,  with  no  security,  except  for  its  safe  custody,  and  with 
no  averment  besides,  and  with  no  suggestions,  even  of  insol- 
vency or  other  danger,  should  the  ships  continue  as  they  were. 

The  whole  claim  of  the  plaintiffs,  on  which  the  possession 
and  use  of  four  costly  steamships,  of  the  value  probably  of  more 
than  a  million,  has  thus  summarily  been  disposed  of,  and  sub- 
jected to  an  indefinite  bill  of  expense,  is  less  than  $21,000. 

On  that  claim — acknowledged  simply  as  a  debt — the  plain- 
tiffs commenced  a  suit,  by  attachment,  against  the  company  as 
a  foreign  corporation.  This  attachment,  when  served,  gave 
the  plaintiffs  of  course,  or  rather  the  sheriff,  a  lien  on  whatever 
interest  the  company  had  at  the  time  in  the  ships;  and  on  the 
strength  of  such  lien,  and  to  give  it  greater  effect,  they  insti- 
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tute,  not  in  the  sheriff's,  but  in  their  own  name,  the  present 
suit :  thus  carrying  on  two  parallel  proceedings  in  the  court  for 
the  same  demand. 

As  a  justification  for  this  seemingly  vexatious  double  suit, 
they  make  certain  statements  in  their  second  complaint.  Van- 
derbilt, they  say — through  Morgan  and  Hoyt,  as  trustees — 
holds  a  mortgage  on  two  of  the  steamers,  to  secure  bonds  past 
due  to  the  amount  of  $120,000;  and  another  directly  to  him- 
self, on  the  four  steamers,  for  advances  claimed  by  him  to  the 
amount  of  "several  hundred  thousand  dollars"  more;  and 
which  they  do  not,  in  terms,  deny,  but  simply  say,  that  "  they 
can  form  no  opinion,  or  obtain  any  reliable  or  definite  informa- 
tion relative  to  the  amount  of  such  advances,  or  the  validity  of 
said  lien."  This  certainly,  as  a  pleading,  is  no  impeachment 
of  the  lien  or  its  amount.  The  plaintiff's  ignorance,  where  no 
effort  has  been  made  to  obtain  knowledge,  is  no  ground  of  action. 

It  is  further  alleged,  "  that  several  creditors  of  the  company, 
having  recovered  judgments  on  their  demands,  have  issued  ex- 
ecutions requiring  the  sheriff  to  sell  the  interest  of  the  company 
in  the  ships;  that  the  ships,  if  they  could  be  sold  free  of  bond 
or  incumbrance,  would  bring  much  more  than  enough  to  dis- 
charge all  legal  liens  on  them,  including  executions  and  attach- 
ments; but  should  the  interest  of  the  company  in  the  Northern 
Light  and  Star  of  the  West  be  sold,  as  intended  by  the  sheriff, 
with  the  claims  and  liens  on  them,  real  or  pretended,  undefined, 
(and  unknown  except  to  the  defendant  Vanderbilt,  and  the 
transit  company,)  the  same  will  not  produce  more  than  a  nomi- 
nal amount." 

On  this  statement,  made  by  the  plaintiffs  themselves,  with- 
out any  reference  to  the  facts  established  by  the  defence,  what 
pretence  of  claim  is  there  for  dispossessing  Vanderbilt  and  the 
trust  mortgagees  of  their  security  for  the  undisputed  bonds  for 
$120,000,  at  the  instance  and  in  favor  of  a  general  creditor  of 
a  subsequent  date  for  $21,000'?  The  bonds,  it  will  be  remem- 
bered, were  mortgage  bonds;  they  were  issued  and  negotiated 
on  the  faith  of  the  specific  pledge  of  the  two  steamers,  the  Star 
and  the  Northern  Light;  and  they  "  became  due  and  payable, 
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as  the  bill  states,  (and  the  mortgage  of  course  became  forfeit- 
ed,) on  the  31st  of  March,  1856,"  nearly  six  months  before  the 
plaintiffs'  attachment. 

Possession,  after  forfeiture,  constitutes  the  essential  ele- 
ment of  a  chattel  mortgage.  It  is  the  precise  thing  contracted 
for,  the  security  on  the  faith  of  which  the  creditor  usually 
makes  his  loan,  and  without  which  he  would  have  retained  his 
funds  in  his  own  hands.  To  deprive  him  of  it,  without  just 
cause,  is  to  impair  the  obligations  of  a  valid  contract,  a  pro- 
ceeding beyond  the  constitutional  power  of  the  court,  as  well 
as  of  the  legislature. 

As  to  the  other  claims  of  Vanderbilt,  it  appears,  by  his  an- 
swer, that  on  the  12th  of  June,  1856,  the  company,  being  in- 
debted to  him  in  the  sum  of  $70,617,  and  requiring  still  further 
advances,  gave  him,  as  a  security,  another  mortgage,  covering 
all  the  four  steamers,  and  with  a  provision  in  the  instrument 
that,  until  fully  re-imbursed,  he  should  have  "  the  possession, 
control  and  management  of  the  four  steamships,"  with  authority 
to  sell  in  case  of  default  of  payment  on  demand  ;  and  that,  in 
virtue  of  such  stipulation,  he  immediately  took  possession,  and 
continued  to  hold  it  when  this  proceeding  was  instituted.  He 
further  alleges,  that  his  advances,  secured  by  the  last  mortgage, 
amount  to  $182,817,  besides  interest ;  and  that  he  holds,  in 
addition,  thirty  bonds  of  the  company,  past  due,  and  amounting 
in  the  aggregate  to  $150,000  ;  thus  exhibiting  an  array  of  sworn 
demands,  due  to  him  by  the  company,  of  nearly  half  a  million 
of  dollars. 

It  then  appears,  without  going  into  further  details,  that  the 
plaintiffs  occupy  no  better  position  in  reference  to  the  Webster 
and  Prometheus,  than  they  do  in  reference  to  the  other  two  of 
the  four  steamers;  and  that  the  objection  to  a  receivership,  as 
a  direct  infiingement  of  the  defendant's  vested  rights,  and  as 
impairing  the  obligations  of  his  contracts,  is  as  strong  in  the 
one  case  as  in  the  other. 

Vanderbilt's  solvency  is  not  disputed.  Of  his  ability  to  re- 
spond, should  the  plaintiffs,  in  the  result,  establish  their  claim, 
there  is  no  question.  And  if  there  were,  it  is  fully  met  by  his 
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tender  of  security  in  double  the  value  of  the  ships,  or,  if  pre- 
ferred, in  the  simple  sum  of  $600,000,  to  abide  the  final  judg- 
ment. There  is,  therefore,  not  only  no  legal  right,  but  no  oc- 
casion for  any  arbitrary  or  summary  interference  by  the  court. 
Preliminary  injunctions — receiverships,  as  already  stated,  are 
injunctions,  and  something  more  stringent  still — are  to  be 
granted  with  great  caution,  and  only  in  cases  of  pressing  ap- 
parent necessity.  Their  supposed  too  free  use  was  one  of  the 
causes  of  the  destruction  of  the  late  court  of  chancery,  and  if 
persisted  in,  it  is  feared,  will  ultimately  end  in  their  own  de- 
struction. 

The  order  appealed  from  reversed.     Form  of  reversal  to  be 
settled  by  one  of  the  judges. 


SUPREME  COURT. 

ROBINSON  P.  W.  WILBUR  and  BENJAMIN  SHELDON  agt.  JOSEPH 
WILTSEY,  MILTON  BIGELOW,  CYRUS  BIGELOW,  LUCY  ROBIN- 
SON, CHARLES  WRIGHT  and  EDWARD  M.  HUDSON. 

CHARLES  H.  CRIPPEN  and  others  agt.  THE  SAME  defendants. 

Where,  in  an  action  against  several  defendants  sued  jointly,  one  of  them  appears 
by  a  separate  attorney  and  demurs  to  the  complaint,  and  the  other  defendants 
appear  by  a  different  attorney,  and  put  in  a  joint  answer,  and  judgment  is 
given  for  the  defendant  on  demurrer,  and  the  complaint  is  dismissed,  and 
judgment  thereon  in  favor  of  the  other  defendants,  two  separate  bills  of  costs 
are  properly  taxable  against  the  plaintiff. 

Making  a  separate  defence  by  a  separate  demurrer,  must  be  regarded  the  same 
as  making  a  separate  defence  by  a  separate  answer,  in  determining  the  right 
of  a  defendant  to  recover  a  separate  bill  of  costs  against  the  plaintiff. 

But  where,  in  such  case,  some  of  the  defendants,  who  have  jointly  answered, 
appear  by  different  attorneys,  on  the  argument  of  the  appeal  taken  by  the 
plaintiff  to  the  -general  term,  they  cannot  recover  separate  bills  of  costs  on 
affirmance  of  the  judgment. 

The  defendants,  having  jointly  succeeded  at  the  circuit,  -must  be  deemed  to  have 
jointly  defended  and  succeeded  on  the  appeal,  although  they  employed  differ- 
ent attorneys  after  the  appeal  was  taken. 
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Broome  General  Term,  Jan.,  1857. 

GRAY,  MASON  and  BALCOM,  Justices. 

THESE  actions  were  of  an  equitable  character.  The  defend- 
ant Hudson  appeared  by  A.  Becker,  Esq.,  his  attorney,  and 
demurred  to  the  complaints.  The  other  defendants  appeared 
by  Burnside  &  Ten  Eyck,  Esqs.,  their  attorneys,  and  put  in 
joint  answers  to  the  complaints  in  both  actions. 

The  complaint  in  each  action  was  dismissed  with  costs, 
"without  prejudice  to  a  new  action."  But  the  fact  that  it  was 
so  dismissed  by  the  court,  without  prejudice  to  a  new  action, 
was  not  inserted  in  the  judgment- roll  in  either  action. 

The  demurrer  was  sustained  in  each  action,  and  judgment 
was  ordered  for  the  defendant  Hudson,  with  costs  in  each  action. 
The  complaint  in  each  action  wras  dismissed,  with  costs,  as  to 
the  other  defendants. 

A  separate  bill  of  costs  was  adjusted  in  each  action,  in  favor 
of  the  defendant  Hudson,  and  for  which  he  had  a  judgment 
against  the  plaintiffs  in  each  of  the  judgment-rolls.  Another 
bill  of  costs  was  adjusted  for  the  other  defendants,  jointly,  in 
each  action  ;  and  for  which  they  had  a  judgment  in  each  of  the 
judgment-rolls,  against  the  plaintiffs. 

The  plaintiffs  appealed  from  the  judgments  entered  in  the 
actions  to  the  general  term  of  this  court.  The  causes  were 
placed  upon  general  term  calendars  in  Oneida  and  Chenango 
counties ;  but  were  not  argued  in  either  of  those  counties,  al- 
though they  were  reached  on  the  calendars,  because  the  de- 
fendants' counsel  was  not  ready,  with  printed  points,  to  argue 
them. 

The  appeals  were  argued  at  a  subsequent  general  term  in 
Tioga  county  ;  and  the  judgments  in  the  actions  were  affirmed 
with  costs.  Before  the  appeals  were  argued,  the  defendant 
Robinson  employed  Van  Buren  &  Robinson,  Esqs.,  to  act  as 
her  attorneys  in  the  actions  ;  and  they  acted  as  her  attorneys  in 
defending  the  appeal  in  each  action  ;  and  were  so  regarded  by 
the  plaintiffs'  attorneys.  After  the  appeals  were  taken,  but 
before  they  were  argued,  A.  Becker,  Esq.,  acted  as  the  attor- 
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ney  of  the  -defendant  Wiltsey ;  and  was  so  regarded  by  the 
plaintiffs'  attorneys. 

The  clerk  of  Otsego  county,  in  adjusting  the  defendants' 
costs,  on  the  appeals,  against  the  plaintiffs,  allowed  and  ad- 
justed a  separate  bill  of  costs,  in  each  action,  to  the  defendant 
Robinson,  amounting  to  $46.78.  He  also  allowed  and  adjusted 
a  separate  bill  of  costs  in  each  action,  to  the  defendant  Wiltsey, 
amounting  to  $49.33.  In  adjusting  the  costs  for  the  other  de- 
fendants, the  clerk  allowed  $10  term  fees  in  each  action,  for 
the  before  mentioned  Oneida  and  Chenango  general  terms. 
These  $10  items  were  objected  to  by  the  plaintiffs'  attorneys. 
The  plaintiffs'  attorneys  also  objected,  before  the  clerk,  to  the 
allowing  and  adjusting  of  separate  bills  of  costs  in  the  actions 
to  the  defendants  Robinson  and  Wiltsey,  or  either  of  them. 
The  clerk  inserted  the  several  sums  of  costs  in  the  judgment- 
rolls  in  each  action,  and  for  which  sums  judgments  were  en- 
tered by  him  in  favor  of  the  defendants. 

The  plaintiffs  moved  for  a  re-adjustment  of  the  costs,  at  a 
special  term,  on  the  ground  that  the  defendants  Wiltsey  and 
Robinson  were  not  entitled  to  separate  bills  of  costs  upon  the 
appeal  in  either  action;  and  the  plaintiffs  insisted  that  the  $10 
term  fees,  for  the  Oneida  and  Chenango  general  terms,  were 
not  allowable  to  any  of  the  defendants. 

The  judge  who  held  the  special  term,  made  an  order  disal- 
lowing a  separate  bill  of  costs  to  the  defendant  Wiltsey  in  each 
action  ;  and  striking  such  separate  costs  out  of  the  judgment- 
rolls  in  the  actions,  on  the  ground  that  Becker  had  not  been 
legally  substituted  his  attorney  in  the  actions.  The  judge  re- 
fused to  strike  out  the  separate  bill  of  costs,  which  the  clerk 
adjusted  and  allowed  to  the  defendant  Robinson,  in  each  action, 
on  the  ground  that  Van  Buren  and  Robinson  were  actually  sub- 
stituted as  her  attorneys  before  the  appeals  were  argued.  But 
he  struck  out  of  the  other  defendants'  bill  of  costs,  in  each  ac- 
tion, the  charges  for  term  fees,  being  $10  for  the  Oneida  gen- 
eral term,  and  f  10  for  the  Chenango  general  term. 

The  defendant  Wiltsey  has  appealed  from  the  decision  of  the 
special  term,  in  each  action,  to  the  general  term,  so  far  as  it 
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struck  out  and  disallowed  his  separate  bill  of  costs  in  each 
action. 

The  plaintiffs  have  appealed  from  the  decision  of  the  special 
term,  in  each  action,  to  the  general  term,  so  far  as  it  allowed 
the  defendant  Robinson  to  recover  a  separate  bill  of  costs 
against  them  in  the  actions. 

The  foregoing  facts  are  all  that  it  is  necessary  to  notice  in 
deciding  the  appeals. 

E.  E.  FERRY,  for  plaintiff's. 
A.  BECKER,  for  defendants. 

By  the  court — BALCOM,  Justice.  The  defendant  Hudson 
appeared  by  a  separate  attorney,  and  demurred  to  the  com- 
plaint in  each  action.  He  had  judgment  in  his  favor  in  the  ac- 
tions, and  was  rightfully  allowed  to  recover  a  separate  bill  of 
costs  against  the  plaintiffs  in  each  action.  Making  a  separate 
defence  by  a  separate  demurrer  must  be  regarded  the  same  as 
making  a  separate  defence  by  a  separate  answer,  in  determin- 
ing the  right  of  a  defendant  to  recover  a  separate  bill  of  costs 
against  the  plaintiff.  (See  Code,  §  306.) 

It  is  entirely  immaterial,  whether  or  not  Mr.  Becker  was 
legally  substituted  as  attorney  for  the  defendant  Wiltsey;  and 
it  is  equally  immaterial  as  to  the  time  that  Van  Buren  and 
Robinson  were  substituted  as  attorneys  for  the  defendant  Rob- 
inson. 

Neither  Wiltsey  nor  Robinson  made  a  separate  defence  by  a 
separate-  answer  to  either  action.  They  joined  with  other  de- 
fendants in  answering  ;  and  they  succeeded  at  the  circuit,  in 
each  action,  on  the  same  issue,  jointly  with  such  other  defend- 
ants; and  neither  Wiltsey  nor  Robinson  was  entitled  to  recover 
a  separate  bill  of  costs  against  the  plaintiffs  thus  far  in  the  ac- 
tions. (Code,  §  306.)  They  did  not  claim  separate  bills  of 
costs,  for  any  proceedings  in  the  actions,  prior  to  the  appeals 
therein  to  the  general  term;  and  they  rest  their  claims  to  sep- 
arate bills  of  costs,  upon  the  appeals,  on  the  ground  that  they 
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separately  defended  the  appeals  by  separate  attorneys.  This 
ground  is  insufficient  to  uphold  their  claims. 

Wiltsey  and  Robinson  answered  in  each  action,  jointly  with 
other  defendants ;  and  they  jointly  succeeded  at  the  circuit, 
and  they  must  be  deemed  to  have  jointly  defended  the  appeals ; 
and  also  to  have  jointly  succeeded  thereon,  although  they  em- 
ployed different  attorneys  after  the  appeals  were  taken.  If 
they  had  first  appeared,  in  each  action,  by  different  attorneys, 
but  had  afterwards  joined  with  other  defendants,  in  answering, 
they  could  not  be  considered  as  making  separate  defences  to 
the  actions,  though  their  different  attorneys  had  acted  through- 
out the  litigation.  The  manner  in  which  several  defendants 
answer  or  demur  in  the  same  action,  determines  the  question, 
as  to  their  right  to  recover  separate  bills  of  costs  against  the 
plaintiff,  so  long  as  they  all  succeed  in  the  action. 

So  much  of  the  order,  that  was  made  in  each  action  at  the 
special  term,  must  be  reversed,  as  allows  the  defendant  Robin- 
son to  recover  a  separate  bill  of  costs  against  the  plaintiffs; 
and  the  $46.78  costs  that  were  adjusted  and  allowed  to  such 
defendant,  in  each  action,  by  the  clerk,  must  be  struck  out  of 
the  judgment-rolls  in  the  actions,  with  $10  costs  of  the  appeal 
in  each  action,  to  the  plaintiffs  against  such  defe'ndant.  And 
the  order,  in  each  action,  must  be  affirmed  as  to  all  other  mat- 
ters therein  contained,  with  $10  costs  in  each  action,  to  the 
plaintiffs,  against  the  defendant  Wiltsey. 

Decision  accordingly. 
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SUPREME   COURT. 
ALBERT  L.  CATLIN  agt.  CALVIN  0.  BILLINGS  and  others. 

In  an  action  where  two  defendants  were  sued  on  a  joint  liability,  and  one  an- 
swered and  the  other  made  default,  and  on  the  trial  judgment  was  taken, 
against  both  defendants,  held,  that  the  plaintiff  wps  regular,  and  that  the  Code 
does  not  require,  in  such  case,  an  affidavit  of  no  answer  having  been  received 
from  the  defendant  who  made  default. 

Held,  also,  that  where  such  joint  liability  exists,  the  defendant  who  makes  de 
fault  is  liable  with  the  other  defendant  for  the  costs  of  the  defence  interposed 
by  the  latter. 

New-York  Special  Term,  March,  1857. 

MOTION  to  set  aside  judgment. 

This  action  was  brought  in  the  fall  of  1853,  to  recover  the 
amount  of  two  promissory  notes  made  by  Latson,  each  dated 
January  4th,  1852,  for  $407.05,  and  payable  to  the  order  of 
Fowler  &  Billings,  the  one  at  ten  and  the  other  at  twenty 
months  after  date.  The  defendants  Fowler  &  Billings  were 
then  partners,  and  the  notes  were  indorsed  by  Billings,  writh 
the  firm-name  of  Fowler  &  Billings.  All  the  defendants  were 
duly  served  with  the  summons  and  complaint. 

Billings  never  appeared  in  the  action  :  but  the  other  defend- 
ants appeared  and  answered  separately.  The  case  was  brought 
to  trial  in  January  last,  and  a  verdict  and  judgment  taken 
against  all  of  the  defendants. 

It  appears  that  the  issues  joined  on  the  answer  of  Latson  and 
Fowler  were  tried,  and  that  the  damages  wrere,  at  the  same 
time,  assessed  as  against  Billings.  But  the  judgment-roll,  as 
filed,  contains  no  affidavit  that  Billings  has  not  answered.  On 
the  ground  of  the  want  of  that  affidavit,  as  an  irregularity,  the 
defendant  Billings  now  moves  to  set  aside  the  judgment;  and 
he  asks,  also,  upon  the  merits,  to  be  permitted  to  put  in  an 
answer,  which  is  presented  on  this  motion,  and  to  go  to  trial 
thereon. 
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E.  PERSON,  for  defendant  Billings. 
C.  BAINBRIDGE  SMITH,  for  plaintiff. 

BIRDSEYE,  Justice.  The  defendants  Fowler  &  Billings  were 
jointly  indebted  upon  their  indorsement  of  these  notes,  if  they 
were  indebted  at  all  on  them.  When  sued,  as  joint  debtors, 
one  of  them,  by  failing  to  appear  or  answer,  admitted  that,  as 
to  him,  the  plaintiff  was  entitled  to  the  judgment  asked  for. 
The  other  put  in  a  defence,  which  denied  that  the  plaintiff  was 
entitled  to  a  judgment  on  the  joint  liability.  Of  course,  this 
defence  prevented  the  plaintiff  from  taking  any  judgment 
against  either  of  the  debtors,  till  it  should  be  disposed  of  by 
trial. 

As  both  the  joint  debtors  had  been  served,  judgment  could 
not  be  taken  under  the  246th  section  of  the  Code,  taken  in  con- 
nection with  the  136th  section. 

Neither  of  these  sections,  in  fact,  has  anything  to  do  with  a 
case  like  the  present.  The  only  part  of  either  which  can  be 
claimed  to  refer  to  it  is  the  3d  subdivision  of  §  136,  and  that 
forbids  the  entry  of  judgment  by  default  in  this  case. 

It  provides  that,  if  all  the  defendants  have  been  served, 
judgment  may  be  taken  against  any  or  either  of  them  severally, 
when  the  plaintiff  would  be  entitled  to  judgment  against  such 
defendant,  or  defendants,  if  the  action  had  been  against  them, 
or  any  of  them  alone.  To  apply  that  direction  to  this  case, 
the  indorsement  being  joint,  and  not  joint  and  several,  if 
either  Fowler  or  Billings  had  been  sued  on  it  alone,  the  plaintiff 
would  not  have  been  entitled  to  any  judgment  against  him. 
The  non-joinder  of  the  other  joint  contractor  would  have  been 
good  ground  of  demurrer  to  the  complaint,  and  would  have 
formed  a  fatal  objection  to  the  maintenance  of  the  action.  (See 
5  How.  Pr.  Rep.  413,  per  PARKER,  J.,  Bacon  agt.  Comstock,  11 
id.  19T  ;  Jacques  agt.  Gree-.wood,  1  Abbott^  230.) 

It  was,  therefore,  the  duty  of  the  plaintiff's  attorney,  in  the 
present  case,  to  proceed  with  the  action  against  both,  until  he 
was  ready  to  take  judgment  against  both,  before  taking  judg- 
ment against  either.  (See  the  same  cases.) 
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When  the  issue  raised  by  the  answer  of  the  one  joint-debtor 
was  disposed  of,  how  was  he  to  obtain  and  enter  up  judgment 
against  the  other,  \vho  had  not  answered?  The  Code  is  silent 
on  that  subject,  I  think.  If  it  speaks  at  all  upon  it,  it  does  so 
in  that  section  (the  469th)  which  declares  that  the  previously 
existing  rules  and  practice  of  the  court  in  civil  actions,  incon- 
sistent with  the  Code,  are  abrogated,  but  that,  when  consist- 
ent with  it,  they  are  to  continue  in  force,  subject  to  the  power 
of  the  courts  to  modify  them.  Plow  far,  then,  was  the  previous 
practice,  in  regard  to  taking  judgments  against  joint-debtors, 
abrogated  by  the  Code  ;  and  what  is  now  the  practice  on  that 
subject? 

The  plaintiff  contends  he  has  nothing  to  do,  but  to  bring  the 
issue  arising  on  the  answer  of  one  joint-debtor  to  trial ;  and  if 
the  verdict  is  in  his  favor,  to  have  the  damages  assessed  against 
both. 

That  has  been  done  in  this  case.  He  contends  that  no  affi- 
davit would  be  made  of  the  fact  that  the  other  defendant  has 
not  answered,  and  no  interlocutory,  or  intermediate  judgment', 
need  be  entered. 

On  the  other  side,  it  is  contended  that  as  soon  as  Billings 
made  default  in  answering,  an  affidavit  of  that  fact  should  have 
been  made,  and  an  entry  or  order  made  or  obtained  substan- 
tially like  the  former  interlocutory  judgment,  and  that  affidavit 
and  order  should  have  been  annexed  to  the  copy  pleadings  fur- 
nished to  the  court  at  the  trial,  so  as  to  have  resembled  the  old 
circuit-roll,  and  should  have  been  contained  in  the  judgment- 
roll. 

The  English  practice  was,  that  the  plaintiff,  when  entitled 
to  interlocutory  judgment,  should  sign  it  upon  the  roll,  with  the 
clerk  of  judgments.  (1  Tid<Ts  Pr.  512.)  And  at  the  trial,  if 
such  a  judgment  had  been  previously  entered  as  to  some  counts 
of  the  declaration,  and  an  issue  had  arisen  upon  the  other  part; 
or,  in  an  action  against  several  defendants,  if  some  of  them  let 
judgment  go  by  default,  and  others  plead  to  issue,  it  was  said 
that  there  ought  to  be  a  special  venue,  as  well  to  try  the  issue 
as  to  inquire  of  the  damages,  tam  ad  triandum  quam  ad  inqui- 

VOL.  XIII.  33 
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rendvm,  and  the  jury  who  try  the  issue  shall  assess  the  damages 
for  the  whole,  or  against  all  the  defendants.  (2  Tidd's  Pr.  802, 
803 ;  2  Bos.  if  P.  163.) 

The  practice  was  the  same  in  this  state.  (1  BurriWs  Pr.  372 ; 
17  Johns.  R.  270 ;  6  Cow.  599.)  And  formerly  this  notice  of 
trial  might  be  given  before  the  entry  of  interlocutory  judgment 
against  the  defendant  suffering  default,  yet  the  interlocutory 
judgment,  as  well  as  the  default  for  not  pleading,  must  have 
been  actually  entered,  before  the  cause  was  brought  to  trial 
and  the  damages  assessed,  at  the  circuit.  (See  2  Wend.  624; 
o  id.  106.)  By  §§  1  &  3  of  chapter  271  of  the  laws  of  1833, 
(passed  soon  after  these  decisions,)  the  entry  of  interlocutory 
judgment  was  dispensed  with,  and  the  only  thing  required  was 
to  enter  simply  the  default  for  not  pleading.  This  was  done 
merely  by  filing  proof  of  the  service  of  the  copy  of  declara- 
tion and  notice  to  plead,  and  entering  a  common  rule  in  the 
rule-book  with  the  clerk,  reciting  the  filing  of  such  proof,  and 
ordering  that  the  default  for  not  pleading  be  entered.  This 
machinery  of  the  rule-books  and  common  rules,  which  was  con- 
tinued in  force  down  to  the  Code,  (see  rule  65  of  the  law-rules: 
q/1847,)  was  abolished  by  the  Code. 

No  substitute  was  provided  for  the  entry  of  a  default  in  not 
pleading.  The  affidavit  of  no  answer,  provided  by  the  Code, 
(§  246,)  was  only  to  be  used  in  the  entry  of  final  judgment.  It 
was  not  extended  to  a  case  like  the  present. 

It  may  be  very  proper  that  such  an  affidavit  be  made  ;  but  it 
was  not. required  in  the  former  practice,  and  the  Code  does  not 
prescribe  it  now.  The  absence  of  it  cannot  be  deemed  an 
irregularity. 

But  if  it  were,  in  such  a  case  as  the  present,  it  is  clear  that 
the  plaintiff  ought  to  be  permitted,  under  §  174  of  the  Code,  to 
supply  the  defect. 

It  may  not  be  amiss  to  remark  here,  that  the  last  clause  of 
§  244  of  the  Code  seems  to  be  intended  as  a  substitute  for,  and 
an  abrogation  of,  the  former  practice,  as  to  an  interlocutory 
judgment,  and  assessment  of  damages  upon  some  counts  of  the 
declaration,  and  an  issue  of  trial  as  to  the  others. 
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By  the  provision,  when  the  answer  admits  part  of  the  plain- 
tiff's claim  to  be  just,  (which  was  the  whole  effect  of  the  inter- 
locutory judgment  for  plaintiff  on  some  counts  of  the  declara- 
tion,) the  court  may,  on  motion,  order  the  defendant  to  satisfy 
that  part  of  the  claim,  and  may  enforce  the  order  as  it  enforces 
a  provisional  remedy. 

The  defendant  Billings  also  moves  to  be  let  in  to  answer  on 
the  merits. 

He  has  been  in  default  for  not  answering  upwards  of  three 
years:  still,  even  this  delay  might  be  excused,  if  he  moved 
that  he  had  a  good  defence,  and  had  failed  to  set  it  up  for  some 
sufficient  reason  or  excuse. 

The  answer  he  proposes  to  put  in  sets  up  the  defence  of 
usury  as  to  both  the  notes,  and  the  want  of  a  notice  of  protest 
as  to  one  of  them.  The  usury  is  alleged  to  have  been  paid  by 
Latson. 

It  is  not  usual,  and  is  rarely  proper,  to  try  the  question 
whether  there  be  a  defence,  upon  affidavits.  But  in  the  present 
case,  two  of  the  defendants,  who  must  have  known  all  the  facts 
out  of  which  any  defences  available  in  the  action  could  arise, 
and  one  of  whom,  Latson,  must  have  been  the  victim  of  the 
alleged  usury,  have  put  in  answers  not  merely  ignoring  the 
usury,  but  setting  up  a  state  of  farts  entirely  inconsistent  with 
it.  And  the  affidavits  on  the  part  of  the  plaintiff  on  this  mo- 
tion establish  conclusively,  that  the  notes  now  in  suit  were 
given  in  settlement  of  a  former  suit  in  the  New-York  common 
pleas,  against  Latson,  for  money  lent  and  for  coal  sold  him  : 
which  suit  was  settled  and  discontinued,  on  the  eve  of  trial 
and  on  the  condition  of  giving  the  notes  now  sued  on.  If  so 
given,  none  of  the  transactions  relating  t,o  the  alleged  usury 
could  have  taken  place. 

Under  these  circumstances  it  would  be,  in  my  judgment, 
going  quite  too  far  to  permit  the  defendant  to  set  up  such  de- 
fences as  these,  and  thereby  prolong  still  further  a  litigation 
which  has  already  extended  through  more  than  three  years. 

Doubtless  it  is  unfortunate  that  the  defendant  Billings  should 
be  subjected  to  the  costs  of  so  long  and  expensive  a  litigation. 


516          NEW- YORK  PRACTICE  REPORTS. 

Bates  agt.  The  New-Orleans,  Jackson  and  Great  Northern  Railroad  Co. 

out  I  know  of  no  method  of  severing  the  costs  or  the  judgment, 
So  as  to  relieve  him,  and  visit  him  only  with  the  costs  of  a 
simple  default.  And  it  is  not  to  be  overlooked  that  he  says  in 
his  affidavit  for  this  motion,  that  he  relied  upon  his  co-defend- 
ant Fowler  to  defend  this  suit  for  him,  and  for  that  reason  did 
not  himself  appear  and  answer. 

Having  lain  by  for  the  purpose  of  taking  the  benefit  of  Fow- 
ler's defence,  he  cannot  well  complain  of  having  to  bear  his 
share  of  the  expense  of  it. 

Motion  denied,  with  $10  costs. 


SUPREME  COURT. 

THOMAS  C.  BATES  agt.  THE  NEW-ORLEANS,  JACKSON  and 
GREAT  NORTHERN  RAILROAD  COMPANY. 

Service  of  a  summons  upon  the  president,  or  other  head  of  the  corporation — 
secretary,  cashier,  treasurer,  director,  or  managing  agent  thereof — can  be 
>sc\  made  in  respect  to  a  foreign  corporation,  only  when  it  has  property  within 

this  state,  or  the  cause  of  action  arose  therein.  (Code,  §  134  ) 

An  action  against  a  foreign  corporation  may  be  brought  in  the  supreme  court, 
superior  court,  and  court  of  common  pleas,  of  the  city  of  New- York,  in  the 
following  cases : — 

1st.  By  a  resident  of  this  state  for  any  cause  of  action.  2d.  By  a  plaintiff  not 
a  resident  of  this  state  when  the  cause  of  action  shall  have  arisen,  or  the  sub- 
ject of  the  action  shall  be  situated  within  this  state.  (§  427.) 

The  plaintiff  may  have  the  property  of  the  defendant,  being  a  foreign  corpora- 
tion, non-resident,  or  absconding,  or  concealed  debtor,  attached,  at  the  time 
of  issuing  the  summons,  or  at  any  time  after.  (§  227.) 

The  regularity  of  the  service  of  a  summons  upon  a  foreign  corporation  does  not 
depend  upon  proof  being-  previously  made  of  the  facts,  the  existence  of  which 
is  necessary  to  give  the  court  jurisdiction  of  the  action — that  is,  the  facts  con- 
r-  C  cerning  the  residence  of  the  plaintiff,  or  showing  that  the  cause  of  action 

arose,  or  that  the  subject  of  the  action  was,  or  is  situated  in  this  state.  The 
evidence  of  these  facts  must  be  shown  on  motion  to  set  aside  the  service  of 
the  summons. 

The  section  of  the  Code  (§  134)  authorizing  the  service  of  the  summons  on  the 
president,  &c.,  of  a  corporation,  is  simply  a  substitution  of  that  mode  for  a 
service  by  publication,  as  provided  in  §  135 


NEW-YORK  PRACTICE  REPORTS.  517 

Bates  agt.  The  New-Orleans,  Jackson  and  Great  Northern  Railroad  Co. 


Where  service  of  a  summons  is  made  personally  on  the  president  of  a  foreign 
corporation  in  this  state,  and  it  is  conceded  that  the  cause  of  action  arose,  or 
that  the  subject  of  it  is  situated  out  of  this  state,  the  plaintiff  must  establish, 
in  order  to  render  the  service  of  the  summons  regular, 

1st,  That,  at  the  time  of  the  commencement  of  the  action,  he  (the  president)  was 
a  resident  of  this  state;  and, 

2d.  That,  at  the  same  time,  the  defendants  had  property  in  this  state. 

The  meaning  of  §  134  of  the  Code,  in  relation  to  the  service  of  a  summons  upon 
the  president,  &c.  of  a  foreign  corporation  having  property  in  this  state,  is, 
that  the  property  must  be  such  as  may  be  taken  by  virtue  of  an  attachment 
in  pursuance  of  §  227,  and  other  sections  in  the  same  chapter. 

A  contract  by  such  corporation  for  the  manufacture  and  purchase  of  property  in 
this  state,  to  be  paid  for  on  delivery  at  their  office  out  of  this  state,  does  not 
give  the  corporation  a  title  to  such  property  until  delivered  and  paid  for  ac- 
cording to  the  agreement. 

Therefore,  where  such  property  is  on  its  passage  through  this  state  to  its  desti- 
nation out  of  the  state,  it  is  not  liable  to  be  taken  on  attachment  against  the 
corporation. 

Where  it  appeared  that  the  defendants,  a  foreign  corporation,  (in  New-Orleans,) 
owned  a  large  amount  of  bonds,  of  the  city  of  New-Orleans  and  the  state  of 
Louisiana,  payable  to  the  order  of  the  defendants,  and  on  the  4th  of  August, 
1855,  the  city  of  New-Orleans  bonds  were,  by  direction  of  the  defendants, 
inclosed  in  packages  addressed  to  a  banker  in  London,  and  deposited  in  the 
post-office  in  the  city  of  New- York,  on  that  day,  by  their  president,  to  be  sent~ 
to  London  by  regular  course  of  mail;  that  the  Louisiana  state  bonds,  on  and 
previous  to  the  said  4th  of  August,  1855,  had  been  deposited  with  bankers  in 
the  city  of  New- York,  with  instructions  by  the  said  defendants  to  deliver 
them  to  their  president  on  the  payment  by  him  of  two  notes  of  the  defendants 
for  $100,000  each,  which  were  held  by  these  bankers;  that  on  the  2d  and  4th 
of  August,  1855,  the  president,  as  he  was  authorized  to  ro,  sold  these  state 
bonds  to  another  banker  in  the  city  of  New- York  for  a. certain  sum,  on  the 
terms  that  if  the  latter  sold  the  bonds  for  more  than  that  sum,  deducting  com- 
missions, brokerage  and  interest,  the  balance  was  to  be  paid  to  the  defendants, 
but  if  for  less,  the  defendants  were  to  refund  the  balance  to  the  banker;  that 
the  said  president,  on  said  2d  and  4th  of  August,  paid  said  two  notes,  and  an 
order  of  the  defendants  on  him  of  the  4th  of  August  for  $50,800,  which  took 
all  the  avails  of  said  bonds,  and  delivered  to  the  latter  banker  all  the  state  bonds, 
who  subsequently  sold  them  for  less  than  the  sum  paid,  leaving  a  balance 
due  him  from  the  defendants;  that  on  the  9th  of  August,  1855,  the  summons 
in  this  action  was  served  in  the  city  of  New-York  on  their  president. 

Held,  that  the  New-Orleans  city  bonds  were  not,  on  the  9th  of  August,  1S55, 
subject  to  an  attachment;  they  were  before  that  day  beyond  the  reach  of  such 
process  against  the  defendants :  besides,  an  attachment  could  not  have  been 
executed  upon  them,  for  the  reason  that  they  being  debts  due  the  defendants, 
the  sheriff  could  not  have  left  a  certified  copy  of  the  warrant  of  attachment 
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with  the  obligors — the  city  of  New-Orleans — they  being  the  debtors  and  be- 
yond his  jurisdiction. 

Held,  also,  that  the  same  principles  applied  to  the  order  for  the  050,800  balance 
of  the  proceeds  of  the  state  bonds  over  and  above  the  two  notes  paid  by  the 
president.  Also,  that  the  proceeds  of  the  sale  of  the  state  bonds  were  not,  at 
the  time  the  summons  was  served,  property  of  the  defendants  within  this  state, 
$200,000  of  such  proceeds  was  paid  in  liquidation  of  the  debts  of  the  defend- 
ants. 

The  onus  lay  upon  the  plaintiff  to  show  that  the  New-Orleans  city  bonds,  and 
the  order  for  the  $50,600  balance  on  the  state  bonds,  did  not  leave  New-York 
until  the  9th  of  August,  or  after  the  service  of  the  summons. 

Monroe  General  Term,  Sep.,  1856. 

T.  R.  STRONG,  WELLES  and  SMITH,  Justices. 

MOTION  by  defendants  to  set  aside  the  service  of  the  sum- 
mons and  all  other  proceedings  in  the  cause.  The  defendants 
appear  to  make  this  motion,  and  for  no  other  purpose.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

A.  GREEN,  for  defendants. 

JOHN  H.  MARTINDALE,  for  plaintiff". 

By  the  court — WELLES,  Justice.  The  defendants  are  a 
foreign  corporation,  created  under  and  by  virtue  of  the  laws  of 
the  states  of  Louisiana  and  Mississippi.  Their  office  and  place 
of  business  has  always  been  in  the  city  of  New-OrJeans,  where 
all  their  officers  reside,  and  where  all  their  books  and  papers 
are  kept.  The  summons  is  in  the  ordinary  form  under  the  Code 
for  the  commencement  of  an  action  for  the  recovery  of  money 
upon  contract,  and  was  served  personally  upon  John  Calhoun, 
the  president  of  the  corporation,  at  the  city  of  New- York,  on 
the  9th  of  August,  1855,  at  about  6  o'clock,  P.  M.  of  that  day. 

The  motion  is  founded  upon  the  following  alleged  facts,  viz. : 

1.  That  the  plaintiff  was  not  a  resident  of  this  state  when  the 
action  was  commenced. 

2d.  That  at  the  time  of  the  commencement  of  the  action  the 
defendants  had  no  property  within  this  state,  and  that  the 
alleged  cause  of  action  did  not  arise  therein. 

The  Code  (§  127)  provides  that  civil  actions  shall  be  com- 
menced by  the  service  of  a  summons.  By  §  134,  if  the  action 
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be  against  a  corporation,  the  summons  shall  be  served  by  de- 
livering a  copy  thereof  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  treasurer,  a  director  or  manag- 
ing agent  thereof;  but  such  service  can  be  made  in  respect  to  a 
foreign  corporation,  only  when  it  has  property  within  this  state, 
or  the  cause  of  action  arose  therein. 

By  §  427,  an  action  against  a  corporation  created  by,  or  un 
der  the  laws  of  any  other  state,  government,  or  country,  may 
be  brought  in  the  supreme  court,  &c.,  in  the  following  cases : 

1.  By  a  resident  of  this  state  for  any  cause  of  action. 

2.  By  a  plaintiff,  not  a  resident  of  this  state,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  within  this  state. 

By  §  227,  the  plaintiff  may  have  the  property  of  the  defend- 
ant, being  a  foreign  corporation,  non-resident,  or  absconding  or 
concealed  debtor,  attached,  at  the  time  of  issuing  the  summons, 
or  at  any  time  after. 

There  was  no  proof  made,  before  or  at  the  time  of  the  ser- 
vice of  the  summons,  concerning  the  residence  of  the  plaintiff, 
nor  showing  that  the  cause  of  action  arose,  or  that  the  subject 
of  the  action  was  or  is  situated  in  this  state;  and  the  defend- 
ants' counsel  now  contends  that  such  omission  renders  the  ser- 
vice of  the  summons  irregular  and  void. 

But  we  think  the  regularity  of  the  service  of  the  summons 
does  not  depend  upon  proof  being  previously  made  of  the  facts, 
the  existence  of  which  is  necessary  to  give  the  court  jurisdic- 
tion of  the  action.  The  Code  nowhere  requires  such  proof  to 
be  made,  or  that  any  evidence  shall  be  <;iven  relating  to  such 
facts.  Their  existence  must  be  determined  upon  the  evidence 
furnished  on  this  motion. 

Any  judgment  which  the  plaintiff  may  or  might  obtain  will 
be  of  no  value  to  him  in  case  the  defendants  should  not  appear 
to  the  action,  and  submit  to  the  jurisdiction  of  the  court,  unless 
he  has  attached,  or  shall  be  able  to  attach,  property  of  the  de- 
fendants in  this  state,  before  judgment.  Such  judgment  would 
be  in  rem,  and  not,  as  we  think,  in  personam. 

The  law  has  not  been  changed  in  regard  to  the  character  or 
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effect  of  a  judgment  against  a  foreign  corporation,  since  the 
decision  of  the  case  of  Hulbert  agt.  The  Hope  Mutual  Ins.  Co., 
(4  How .  Pr.  R.  275,)  the  doctrine  of  which  we  approve. 

The  section  of  the  Code  above  referred  to  authorizing  the 
service  of  the  summons  on  the  president,  &c.,  of  a  corporation, 
is,  in  our  judgment,  simply  a  substitution  of  that  mode  for  a 
service  by  publication,  as  provided  in  §  135. 

It  is  not  necessary  to  inquire  whether  any  property  of  the 
defendants  has  been  legally  attached  in  this  action,  because,  as 
we  have  seen,  it  is  competent  for  the  plaintiff,  by  §  227,  to  at- 
tach such  property  hereafter,  if  he  shall  discover  any. 

This  brings  us  to  the  questions  of  fact  involving  the  jurisdic- 
tion of  the  court  to  entertain  the  action,  and  upon  which  the 
validity  of  the  service  of  the  summons  depends. 

The  plaintiff's  counsel  does  not  contend  that  the  cause  of 
action  arose,  or  that  the  subject  of  it  is  situated  in  this  state ; 
but  he  claims  that  the  evidence  establishes,  1st.  That  at  the 
time  of  the  commencement  of  the  action  he  was  a  resident  of 
this  state;  and,  2d.  That,  at  the  same  time  the  defendants  had 
property  in  this  state.  These  two  propositions  are  denied  on 
the  part  of  the  defendants.  They  must  both  be  determined  in 
favor  of  the  plaintiff,  or  it  will  follow  that  the  service  of  the 
summons  was  irregular,  and  should  be  set  aside. 

In  regard  to  the  first,  it  is  clear,  upon  the  evidence,  that  the 
plaintiff  has  resided  in  this  state  since  prior  to  the  month  of 
August,  1855,  embracing  the  time  of  the  service  of  the  sum- 
mons, which  was  on  the  9th  of  August  of  that  year.  It  is  satis- 
factorily shown  that  although  he  resided  in  the  state  of  Louisi- 
ana in  the  year  1854,  and  for  some  time  previously,  yet  that 
he  removed  to  the  city  of  Rochester  in  this  state  in  the  fall  of 
that  year,  and  has  resided  in  the  latter  place  ever  since. 

It  remains  to  consider  whether  the  evidence  establishes  that, 
lit  the  time  of  the  service  of  the  summons,  the  defendants  had 
property  in  tins  state.  The  plaintiff  claims  that,  at  that  time, 
the  defendants  were  the  owners  of  six  locomotive  lamps,  worth 
$85  each,  which  were  in  this  state  at  the  time  in  question;  and 
also,  that  at  the  same  time  they  had  a  large  amount  of  bonds 
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of  the  state  of  Louisiana,  and  of  the  city  of  New-Orleans,  which 
were  in  this  state  at  the  same  time. 

The  meaning  of  §  134  of  the  Code,  in  relation  to  the  service 
of  a  summons  upon  the  president,  &c.,  of  a  foreign  corporation 
having  property  in  this  state,  is,  that  the  property  must  be  such 
as  may  be  taken  by  virtue  of  an  attachment  in  pursuance  of 
§  227,  and  other  seoUoris  in  the  same  chapter.  (Danforth  agt. 
Penny,  3  Mete.  564.) 

In  regard  to  the  lamps,  the  affidavits  show  the  following 
facts :  That  shortly  previous  to  the  9th  day  of  August,  1855, 
John  Calhoun,  as  pr-jv-dent  of  the  defendants'  company,  and 
having  sufficient  authority  for  that  purpose,  contracted  with 
Austin  Olcott,  of  the  city  of  Rochester,  who,  with  Milton  01- 
cott,  were  manufacturers  of  locomotive  lamps,  in  Rochester,  to 
send  to  the  defendants,  in  the  city  of  New-Orleans,  six  lamps, 
commonly  called  Olcott's  locomotive  engine  lamps,  at  the  price 
of  $85  each,  and  of  that  value,  to  be  forwarded  by  OJcott  to 
the  defendants,  and  to  be  paid  for  by  them  at  New-Orleans 
upon  their  delivery  there,  the  defendants  also  to  pay  the  ex- 
pense of  transporting  the  lamps  from  Rochester  to  New-Or- 
leans, and  Olcott  to  guaranty  their  safe  arrival  at  the  latter 
place.  That,  in  pursuance  of  such  contract,  the  six  lamps 
were,  on  the  said  9th  day  of  August,  before  two  o'clock  in  the 
afternoon,  by  directions  of  said  Austin  Olcott,  packed  and  de- 
livered at  an  express  office  in  Rochester,  directed  to  the  de- 
fendants at  New-Orleans.  That  the  said  lamps  passed  through 
the  city  of  New-York,  and  were  seen  there  on  the  10th  or  llth 
of  the  same  month  of  August,  on  their  way  to  New-Orleans, 
where  they  afterwards  arrived,  and  where  they  were  received 
and  paid  for,  together  with  the  express  charges,  by  the  defend- 
ants, pursuant  to  contract. 

Under  these  circumstances,  the  title  of  the  lamps  remained 
in  Olcott  until  their  arrival  at  New-Orleans  and  were  paid  for 
by  the  defendants. 

It  was  a  mere  contract  for  a  sale  of  the  lamps,  payable  on 
delivery,  and  the  defendants  did  not  acquire  the  title  until  the 
lamps  were  delivered  to,  and  paid  for  by  them.  If  they  had 
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been  lost  or  destroyed  on  their  transit,  the  defendants  would, 
in  no  event,  have  been  entitled  to  call  on  the  express  company 
for  damages;  and  it  would  be  preposterous  to  say  the  lamps 
were  liable,  while  on  their  passage  through  this  state,  to  be 
taken  on  an  attachment  against  the  defendants.  (Jlndrew  agt. 
Dieterich,  14  Wend.  31 ;  Makom  agt.  Loveridge,  13  Barb.  S. 
C.  R.  372-376 ;  dngett  on  Carriers,  §§  495,  496.) 

With  respect  to  the  bonds  of  the  city  of  New-Orleans,  and 
of  the  state  of  Louisiana,  the  facts  established  by  the  evidence 
are  as  follows  : — 

On  and  previous  to  the  4th  day  of  August,  1855,  there  were 
in  the  hands  of  Frost  &  Forrest,  of  the  city  of  New-York,  be- 
longing to  the  defendants,  two  hundred  and  thirty-nine  bonds 
of  the  city  of  New-Orleans  for  $1,000  each,  which,  by  direc- 
tion of  the  defendants,  had  been  sent  from  London  to  Frost  & 
Forrest,  to  be  forwarded  by  them  to  the  defendants  at  New- 
Orleans.  These  bonds  were  made  and  issued  by  said  city  of 
New-Orleans,  payable  to  the  New-Orleans,  Jackson  and  Great 
Northern  Railroad  Company,  (the  defendants,)  or  their  assigns, 
at  the  office  of  the  city  treasurer  of  the  city  of  New-Orleans,  in 
twenty  years  from  their  date,  with  interest  at  the  rate  of  six 
per  cent,  per  annum,  semi-annually  on  the  first  days  of  May 
and  November  in  each  year,  on  the  delivery  of  the  interest, 
coupons  attached,  in  the  city  of  New-York,  at  such  bank  as  the 
comptroller  of  the  city  of  New-Orleans  should  direct.  The 
bonds  were  dated  May  1st,  1854.  On  the  said  4th  day  of  Au- 
gust, 1855,  Calhoun,  the  defendants'  president,  being  in  the 
city  of  New-York  on  his  way  to  Europe,  and  being  authorized 
so  to  do,  received  the  said  New-Orleans  city  bonds  from  Frost 
&  Forrest,  and  caused  them  to  be  inclosed  in  four  packages, 
addressed  to  J.  Henry  Schroeder  &  Co.,  London,  which  pack- 
ages, so  addressed  and  inclosing  said  bonds,  were  deposited  in 
the  post-office  in  the  city  of  New-York  on  the  said  4th  day  of 
August,  to  be- sent  by  regular  course  of  mail  to  the  said  Schroe- 
der &  Co.  That  said  packages,  with  the  said  bonds  inJosed, 
were  afterwards,  by  due  course  of  mail,  received  by  said  Schroe- 
der &  Co.  in  London.  It  does  not  appear  at  what  particular 
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time  the  bonds  left  the  city  of  New-York  after  they  were  so 
deposited  in  the  post-office,  nor  whether  on  or  before,  or  after 
the  9ih  day  of  the  said  month  of  August. 

One  hundred  and  thirty-one  Louisiana  state  bonds,  for  $1,000 
each,  belonging  to  the  defendants,  which  had  been  pledged  in 
New-Orleans  to  the  Bank  of  Louisiana,  as  security  for  the  pay- 
ment of  a  note  drawn  by  the  defendants  for  $100,000,  which 
said  bank  had  discounted,  had,  at  the  request  of  the  defendants, 
been  placed  by  said  bank,  on  or  before  the  2d  day  of  August, 
1855,  in  the  hands  of  A.  E.  Silliman,  cashier  of  the  Merchants' 
Bank,  New-York,  with  instructions  to  deliver  the  131  last  men- 
tioned bonds  to  Calhoun  for  the  defendants,  on  his  paying  him, 
Silliman,  the  $100,000  due  from  the  defendants  to  the  Bank  of 
Louisiana. 

One  hundred  and  thirty-three  other  Louisiana  state  bonds, 
for  $1,000  each,  belonging  to  the  defendants,  which  had  been 
pledged  in  New-Orleans  to  the  New-Orleans  Canal  and  Bank- 
ing Company,  as  security  for  the  payment  of  a  note  drawn  by 
the  defendants  for  $100,000,  which  said  company  had  dis- 
counted, had,  at  the  request  of  the  defendants,  been  placed  by 
said  banking  company,  on  or  before  the  4th  day  of  August,  1855, 
in  the  hands  of  Matthew  Morgan  &  Son,  New-York,  with  instruc- 
tions to  deliver  the  said  133  state  bonds  last  mentioned  to  said 
Calhoun  for  the  defendants,  on  his  paying  said  Morgan  &  Son 
the  $100,000  due  from  the  defendants  on  said  last  mentioned 
note  to  the  said  banking  company. 

These  state  bonds  were  issued  by  the  state  of  Louisiana,  un- 
der a  law  of  that  state,  payable  to  the  order  of  the  defendants 
in  forty  years,  in  the  city  of  New-Orleans,  with  interest  at  the 
rate  of  six  per  cent,  per  annum,  payable  semi-annually,  in  the 
city  of  New-Orleans,  on  the  first  days  of  May  and  November 
of  each  year,  upon  the  delivery  of  the  interest  warrants  an- 
nexed. The  bonds  were  dated  November  1st,  1854,  and  were 
transferable  by  indorsement. 

On  the  2d  of  August,  1855,  the  said  Calhoun,  acting  in  be- 
half of  the  defendants,  and  having  authority  from  them,  sold, 
to  Win.  Hoge  &  Co.,  of  the  city  of  New- York,  the  2G4  Louisi- 
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ana  state  bonds  before  mentioned  for  ninety-five  cents  on  the 
dollar,  or  $250,8QO  in  all.  Said  Hoge  &  Co.  paid  for  them  as 
follows : — 

Aug.  2,  1855,  cash $100,000 

"     4,    "        " 100,000 

"      "      «      order  on  J.  Robb  &  Co.,  New-Orleans, 

which  was  paid,     ....       50,800 


$250,800 

On  the  2d  day  of  August,  1855,  Calhoun  paid  Silliman  for 
the  note  of  the  defendants,  which  had  been  discounted  by  the 
Bank  of  Louisiana,  the  first  $100,000 — received  from  Hoge  & 
Co.,  and  Silliman  surrendered  the  said  131  Louisiana  state 
bonds,  which  Calhoun  delivered  to  Hoge  &  Co.  on  said  2d  of 
August,  1855. 

On  the  4th  of  August,  1855,  said  Calhoun  paid  Morgan  & 
Son  for  the  defendants'  note  of  $100,000,  which  had  been  dis- 
counted by  the  New-Orleans  Canal  and  Banking  Company,  the 
second  $100,000 — received  from  Hoge  &  Co.,  and  Morgan  & 
Son  surrendered  the  133  Louisiana  state  bonds  in  their  hands  as 
aforesaid,  which  Calhoun  delivered  to  Hoge  &  Co.  on  the  said 
4th  day  of  August,  1855.  It  was  further  agreed  between  Hoge 
&  Co.  and  Calhoun,  that  the  former  should  sell  the  264  Louisi- 
ana state  bonds,  and  if  they  produced  more  than  ninety-five 
cents  on  the  dollar,  with  commission  and  brokerage  of  five- 
eighths  per  cent-  and  seven  per  cent,  interest  per  annum,  the 
surplus  was  to  be  paid  to  the  defendants;  if  they  produced 
less,  the  difference  was  to  be  refunded  to  Hoge  &  Co.  by  the 
defendants. 

It  also  appears  that  subsequently  the  264  bonds  last  men- 
tioned were  sold  by  Hoge  &  Co.  for  less  than  ninety-five  cents 
on  the  dollar,  with  the  said  five-eighths  per  cent,  commission 
and  brokerage  and  the  said  interest,  and  that  the  defendants 
owe  the  said  Hoge  &  Co.  for  the  deficiency.  But  it  does  not 
appear  at  what  time  the  said  bonds  were  so  sold  by  the  said 
Hoge  &  Co. 
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It  will  be  seen  that  the  264  state  bonds  were  all  sold  by  the 
defendants  to  Hoge  &  Co.,  and  the  title  of  the  former  passed 
to  the  lalter  as  early  as  the  4th  of  August,  1855 — five  days 
before  the  service  of  the  summons  upon  Calhoun.  After  that 
sale  the  defendants  had  no  legal  interest  in  them.  All  the 
claim  they  had  connected  with  them  was  contingent,  depending 
upon  the  amount  for  which  the  bonds  should  be  sold  by  Hoge 
&  Co.,  and  that  claim  has  never  become  absolute,  but,  on  the 
contrary,  it  is  shown  to  have  no  existence  in  fact — the  bond's 
having  been  sold  for  less  than  ninety-five  cents  on  the  dollar, 
with  commission,  brokerage  and  interest,  as  provided  in  the 
defendants'  contract  with  Hoge  &  Co. 

While  the  contingency  lasted,  it  was  not  a  debt  belonging 
to  the  defendants  which  could  be  attached.  Section  231  of  the 
Code  makes  it  the  duty  of  the  sheriff  to  whom  an  attachment  is 
delivered,  to  attach  and  safely  keep  all  the  property  of  the  de- 
fendants within  his  county.  In  the  case  of  attaching  a  debt 
due  the  defendant,  the  sheriff  is  to  execute  the  attachment  by 
leaving  a  certified  copy  thereof  with  the  debtor,  with  a  notice 
showing  the  property  levied  on.  (§  235.)  This  contingent 
claim  could  not  be  regarded  a  debt  within  the  sense  of  the  sec- 
tion referred  to. 

The  proceeds  of  the  sale  of  these  bonds  to  Hoge  &  Co.  were 
not,  at  the  time  the  summons  wras  served,  property  of  the  de- 
fendants within  this  state.  Two  hundred  thousand  dollars  of 
such  proceeds  was  paid  by  Calhoun  in  liquidation  of  debts 
owing  by  the  defendants,  and  the  remaining  $50,800  was  paid 
by  Hoge  &  Co.,  on  an  order  by  J.  Robb  &  Co.  of  New-Orleans, 
which  was  duly  paid  by  the  latter  to  the  defendants  in  the  lat- 
ter place.  The  $200,000  had  passed  from  the  defendants  on 
and  before  the  4th  of  August,  and  the  order  on  Robb  &  Co.  was 
made  on  that  day.  The  order  was  sent  by  Hoge  &  Co.  to 
New-Orleans,  but  it  does  not  expressly  appear  at  what  time. 
Nothing  whatever  is  shown,  in  the  affidavits  read  on  behalf  of 
the  plaintiff,  touching  the  time  the  order  was  sent;  and  the 
presumption  is  that  it  was  sent  immediately.  This  would  be 
the  natural  order  and  manner  of  transacting  the  business,  as  it 
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was  a  sale  of  the  bonds  for  ready  pay.  The  order  was  paid  by 
Hoge  &  Co.  on  account  of  the  purchase  of  the  bonds  on  the  4th 
of  August.  This  could  not  have  been  done  on  that  day,  if  they 
retained  the  order  in  their  own  hands.  If  the  order  was  not 
sent  by  Hoge  &  Co.  before  the  9th  of  August,  it  was  competent 
for  the  plaintiff  to  have  proved  it,  On  this  point  the  onus  lay 
on  him.  Hoge  &  Co.  were  competent  witnesses,  by  whom  the 
fact  might  have  been  proved,  and  the  above  presumption  re- 
butted, if  the  order  was  retained  until  the  9th  of  August. 

It  is  no  answer  to  this  suggestion,  that  Hoge  was  requested 
to  make  an  affidavit  and,  declined,  because  his  deposition  could 
have  been  obtained  under  the  provisions  of  the  Revised  Statutes. 
(2  R.  S.  254,  §§  24,  25.)  The  affidavit  of  Mr.  Gibbs,  read  in 
behalf  of  the  plaintiff,  shows,  in  substance,  that  Hoge  declined 
to  become  a  volunteer  witness,  but  expressed  his  willingness  to 
testify  when  legally  required. 

In  regard  to  the  New-Orleans  city  bonds,  we  are  of  the 
opinion  that  they  were  not  subject  to  any  attachment  issued  in 
this  action,  on  or  after  the  9th  of  August,  1855.  They  had 
been,  on  the  4th  day  of  that  month,  inclosed  in  packages,  ad- 
dressed to  Schroeder  &  Co.,  London,  and  deposited  in  the 
post-office  in  the  city  of  New- York.  They  were  then  beyond 
the  reach  of  process  against  the  defendants.  Whether  they 
actually  remained  in  New-York  until  the  9th  could  be  shown 
as  easily  by  the  plaintiff  as  by  the  defendants,  if  that  were  ma- 
.terial.  An  attachment  could  not  have  been  executed  upon 
them,  for  the  further  reason  that  the  sheriff  could  not  have  left 
a  certified  copy  of  the  warrant  of  attachment  with  the  obligor, 
which  was  the  city  of  New-Orleans,  and  beyond  the  jurisdic- 
tion of  the  sheriff. 

In  respect  to  these  bonds,  the  city  of  New-Orleans  was  the 
debtor,  and  the  defendants  the  creditor,  and  the  debts  arising 
upon  the  bonds  could  not  be  said  to  exist  in  this  state.  Con- 
tracts and  debts  are  treated  as  having  no  situs,  or  locality,  and 
they  follow  the  person  of  the  creditor,  who,  as  well  as  the 
debtor  in  the  case  of  all  these  bonds,  state  as  well  as  city,  were 
out  of  the  state  of  New-York.  (Story's  Confl.  of  Laics,  §§  362, 
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399;  Tingly  agt.  Bateman^  10  Mass.  343,  347.)  This  last  po- 
sition applies  with  equal  force  to  the  $50,800, — the  amount  of 
the  order  of  Hoge  &  Co.  on  Robb  &  Co., — and  also  to  the 
alleged  contingent  claim  of  the  defendants  upon  the  former, 
above  considered,  and  is,  as  it  seems  to  us,  conclusive  against 
the  plaintiff  in  relation  to  them  all. 

For  the  foregoing  reasons,  we  think  the  summons,  and  all 
other  proceedings  by  the  plaintiff,  should  be  set  aside,  with 
$10  costs. 

Ordered  accordingly. 


SUPERIOR  COURT. 

GEORGE  S.  ST.  JOHN  agt.  THE  MAYOR,  ALDERMEN  and  COM- 
MONALTY  of  the  city  of  New-York. 

The  plaintiff  brought  his  action  against  the  defendants  to  recover  damages  for 
the  obstruction  of  his  premises,  and  consequent  loss  of  custom,  by  reason  of 
the  defendants'  ordering,  directing,  or  permitting  to  be  built  upon  and  about 
the  sidewalk  and  street,  adjoining  the  plaintiff's  premises,  (which  were  situated 
directly  opposite  to  &  public  market,)  divers  stalls  for  the  sale  of  meat,  vege- 
tables, and  other  articles  usually  sold  at  market,  so  as  to  render  the  street  in- 
convenient for  use,  and  collect  around  the  plaintiff's  premises  garbage  and 
filth,  offensive  and  injurious,  &c. 

The  defendants  answered  by  a  general  denial  of  all  the  plaintiff's  allegations. 

Upon  the  trial,  the  jury  were  instructed,  unqualifiedly  in  these  terms:  "The 
plaintiff  is  entitled  to  recover,  and  you  have  only  to  assess  the  damages." 

Held,  (hat  under  the  pleadings  the  plaintiff  was  bound,  in  order  to  entitle  him- 
self to  such  an  instruction,  to  establish  by  evidence,  uncontroverted  and  ad- 
mitting of  no  reasonable  doubt,  every  fact  essential  to  his  right  to  recover. 
The  case,  as  disclosed  by  the  evidence,  did  not  warrant  any  such  peremptory 
direction. 

The  evidence  showed  that  the  reason  for  the  temporary  obstruction  of  the  pas- 
sage and  sidewalk  was  the  rebuilding  of  the  market.  The  defendants  were  the 
proper  party  and  fully  authorized  to  cause  such  rebuilding,  and  the  plaintiff, 
with  all  others  similarly  situated,  were  bound  to  submit  to  whatever  incon- 
veniences necessarily  resulted  from  the  exercise  of  such  authority — the  de- 
fendants causing  no  unnecessary  or  Unreasonable  obstruction,  or  for  an  un* 
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reasonable  length  of  time,  or  suffering  any  nuisance  in  the  sense  of  that  which 
is  noxious  or  offensive,  beyond  what  is  ordinarily  incident  to  a  market-place, 
when  kept  in  proper  order,  concerning  which  there  was  no  proof  in  the  case. 
If  the  plaintiff  was  entitled  to  recover  at  all,  he  would  be  entitled  to  the  damages 
unnecessarily  produced  by  the  defendants,  as  before  stated;  and  the  loss  of 
custom  is  the  proper  ground  of  such  recovery,  and  evidence  upon  that  point 
properly  admissible. 

New-  York,  General  Term,  Dec.,  1856. 
Present,  DUER,  BOSWORTH  and  WOODRUFF,  Justices. 
MOTION  by  plaintiff  for  judgment  on  a  verdict  subject  to  the 
opinion  of  the  court. 

M.  V.  B.  WILCOXSON,  for  defendants. 
A.  J.  WILLARD,  for  plaintiff". 

By  the  court — WOODRUFF,  Justice.  The  complaint  herein 
avers,  that  the  plaintiff  is  the  occupant  of  certain  premises  sit- 
uated upon  Catharine  slip,  in  this  city,  used  as  a  refectory  and 
lodging-house.  That  the  premises  are  situated  directly  oppo- 
site to  a  public  market,  and  near  to  a  public  ferry,  and  that,  the 
street  has  been  and  was  a  great  public  thoroughfare.  That 
the  prosecution  of  the  plaintiff's  business,  and  the  public  health 
and  convenience  required  that  the  said  street  should  be  kept 
clear  and  free  of  and  from  all  permanent  obstructions  of  every 
kind. 

The  complaint  then  proceeds  to  charge  the  defendants  with 
having  erected,  or  caused,  or  permitted,  or  ordered  and  directed 
to  be  built  upon  and  alout  the  sidewalk  and  street,  adjoining 
the  plaintiff's  premises,  divers  stalls  for  the  sale  of  meat,  vege- 
tables and  other  articles  usually  sold  at  market,  amounting  to, 
being  and  constituting  an  appropriation  of  the  public  street,  to 
the  plaintiff's  injury,  &c.  It  states  the  continuance  of  those 
stalls,  and  their  use  for  the  purposes  aforesaid,  by  various  per- 
sons, from  June  the  29th  to  September  the  25th,  1854. 

That  the  effect  was  to  obstruct  the  sidewalk,  render  the  street 
inconvenient  for  use,  collect  around  the  plaintiff's  premises  gar- 
bage and  filth,  offensive  and  injurious,  &c.,  and  in  other  ways 
stated,  interfering  with,  suspending,  interrupting  and  obstruct- 
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ing  the  due  prosecution  of  the  plaintiff's  business  by  keeping 
away  his  patrons  and  visitors,  &c.,  whereby  he  lost  gains,  profits, 
&c.,  and  is  damnified  to  the  amount  of  two  thousand  dollars. 

The  defendants  answer  by  a  general  denial  of  all  the  plain- 
tiff's allegations. 

Upon  the  trial,  the  jury  were  instructed,  unqualifiedly,  in 
these  terms :  "  The  plaintiff  is  entitled  to  recover,  and  you 
have  only  to  assess  the  damages." 

The  defendants  having  put  in  issue  all  the  allegations  in  the 
plaintiff's  complaint,  the  latter  was  bound,  in  order  to  entitle 
himself  to  such  an  instruction,  to  establish  by  evidence,  uncon- 
troverted,  and  admitting  of  no  reasonable  doubt,  every  fact  es- 
sential to  his  right  to  recover.  We  think  the  case,  as  dis- 
closed by  the  evidence,  did  not  warrant  any  such  peremptory 
direction. 

The  evidence  showed,  without  contradiction  and  without  any 
controversy  or  question,  that  the  plaintiff's  premises  were  situ- 
ated on  a  market-place  in  the  city  of  New-York,  having  a  pas- 
sage along  the  front  of  the  premises  and  a  sidewalk.  Whether 
such  passage  was  ever  laid  out  as  a  street  or  highway,  or  how, 
or  when,  was  in  nowise  proved,  nor  attempted  to  be  proved. 

The  proper  inference  from  the  language  of  the  witnesses  is, 
that  this  passage  was  used  as  a  street  between  the  front  of  the 
plaintiff's  house  and  the  market,  and  used  as  such,  not  only  by 
the  plaintiff  and  his  customers,  but  by  passengers  to  and  from, 
the  ferry  at  the  foot  thereof,  at  the  East  River.  But  whether 
it  was  an  ancient  highway  or  a  street  opened  as  such,  or  simply 
an  open  space  appropriated  for  a  market-place,  its  use  as  a 
street  being  only  incidental  and  subordinate  to  its  use  for  the 
main  object  to  which  it  was  appropriated,  viz.,  the  purposes  of 
the  market,  the  plaintiff  did  not  show. 

The  evidence  also  showed  that  the  reason  for  the  temporary 
obstruction  of  this  passage  and  sidewalk  was  the  rebuilding  of 
the  market.  The  defendants  were  the  proper  party  to  cause 
such  rebuilding,  and  whose  duty  it  was,  if  the  public  conve- 
nience required  it,  to  rebuild  and  repair;  and  from  the  authority 
and  duty  of  the  defendants  to  provide,  repair,  rebuild  and  su- 

VOL.  X11I.  34 
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perintend  the  public  markets,  results  the  inference  that  it  wag 
done  by  their  authority,  when  their  ordinary  agents  and  officers, 
the  superintendent  of  streets,  &c.,  and  superintendent  of  mar- 
kets, and  the  clerk  of  the  market,  are  shown  to  have  been  act- 
ing in  the  matter. 

It  is  quite  clear  that,  under  their  charter,  the  defendants  have 
all  needful  authority  for  this  purpose,  and  that  the  owners  of 
houses  and  Jots  upon  a  market-place,  hold  in  subordination  to 
the  right  and  duty  of  the  defendants  to  do  whatever  is  neces- 
sary for  the  maintenance  of  the  market,  and  they  must  submit 
to  whatever  inconveniences  necessarily  result  from  the  exercise 
of  this  authority.  The  location  selected  by  the  present  plain- 
tiff has  its  advantages  and  its  disadvantages.  Its  contiguity  to 
the  market-place,  where  multitudes  resorted  daily,  rendered  it 
valuable  for  the  purposes  of  the  plaintiff's  business.  He  suf- 
fers no  wrong  if,  while  he  gathers  ihe  fruits  of  this  incidental 
benefit,  he  also  yields  to  the  demands  of  the  public,  and  real- 
izes the  disadvantages  of  his  voluntary  location,  when  the  re- 
pairs or  the  rebuilding  of  the  market  necessarily  interrupt  or 
diminish  the  gains  he  ordinarily  receives.  If  the  rebuilding  of 
the  market  required  a  temporary  obstruction  of  the  street  or 
passage  in  the  market-place  in  front  of  the  plaintiff's  premises, 
for  a  reasonable  time,  while  the  work  was  in  progress,  the  pub- 
lic and  adjacent  owners  are  bound  to  submit  to  the  inconve- 
nience, for  the  sake  of  the  greater  and  paramount  welfare  of 
the  same  public,  for  whose  use  the  public  markets  are  author- 
ized by  law  to  be  built  and  maintained.  (City  Charter,  §  IT. 
Ordinances  read  in  evidence.  Wilkes  agt.  The  Hungerford  Mar- 
ket Co.,  2  King.  JV.  C.  281.) 

This  view  of  the  subject  would  not  authorize  obstructions 
which  were  not  reasonable  under  the  circumstances,  taking  into 
view  the  work  which  was  to  be  done,  and  the  propriety  and 
necessity  of  providing  within  the  market-place  suitable  accom- 
modations for  the  sale  of  provisions  during  the  progress  of  the 
work.  Nor  would  it  authorize  the  defendants  themselves  to 
maintain  a  nuisance,  in  the  sense  of  that  which  is  noxious  or 
offensive,  beyond  what  is  ordinarily  incident  to  a  market-place 
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when  kept  in  proper  order  and  condition  for  market  purposes. 
Nor  would  it  authorize  the  continuance  of  such  an  obstruction 
for  an  unreasonable  time. 

But  it  may  be  added  that  there  is  nothing  in  the  proofs  in 
the  case  which  shows  that  the  market-place  in  question  was  not 
so  established,  and  of  such  a  character  that  the  defendants  may 
not  appropriate  the  whole  place  set  apart  as  a  market-place,  to 
use  as  such,  by  the  erection  of  stalls  or  market  buildings  there- 
on, if,  in  the  exercise  of  their  authority,  they  determine  that  it 
is  required  by  the  public  interest  and  convenience ;  and  in  re- 
spect to  the  acts  or  neglect  of  the  tenants  of  the  stalls,  by  which 
the  stalls  occupied  by  them  became  offensive,  the  question  of 
the  defendants'  liability  will  depend  upon  the  inquiry,  whether 
they  have  neglected  any  duty,  which  they  owe  to  the  public 
and  to  occupants  of  the  neighborhood,  to  see  to  it,  that  the 
public  places  in  the  city  are  kept  in  proper  condition. 

The  case  of  Lacour  agt.  The  Mayor ,  fyc. ,  of  New-  York,  (3 
Duer's  Rep.  406,  and  the  authorities  there  cited,}  may  be  profit- 
ably consulted  for  the  principles  bearing  upon  this  subject. 

Assuming,  then,  that  the  rebuilding  of  the  market  was  done 
by  the  authority  of  the  defendants,  and  that  during  its  progress 
any  other  parts  of  the  market-place  might  temporarily  be  used 
for  market  purposes,  of  which  we  entertain  no  doubt,  and  as- 
suming that  the  defendants,  under  the  evidence,  sufficiently  ap- 
pear to  have  authorized  the  erection,  and  sanctioned  the  con- 
tinuance of  ihe  sheds  complained  of,  we  think  that  the  ruling 
upon  the  trial  proceeded  upon  an  erroneous  assumption  in  re- 
gard to  the  defendants'  liability.  The  form  in  which  the  case 
is  presented  to  us  suggests  that  this  ruling  was  made  for  the 
purposes  of  the  trial,  in  order  that  the  question  might  be  pre- 
sented to  the  general  term  for  more  deliberate  consideration. 

The  question  to  be  determined  was  not  merely  whether  the 
passage  in  front  of  the  plaintiff's  house  was  obstructed,  but 
also  whether  access  to  his  premises  was  obstructed  unneces- 
sarily and  unreasonably,  or  for  an  unreasonable  time,  and  also 
if  the  right  of  the  defendants  to  cause  the  obstruction  was  con- 
ceded, or  appeared  from  the  evidence,  then,  whether  it  was 
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needlessly  offensive  or  noxious,  and  the  defendants  caused  the 
nuisance  in  this  latter  sense,  or  neglected  any  duty  which  they 
owed  to  the  plaintiff  by  not  abating  it,  if  it  proceeded  from 
the  acts  or  neglect  of  the  tenants  of  the  stalls  or  sheds,  and  the 
same  was,  for  these  reasons,  needlessly  injurious  to  the  plaintiff. 

During  the  erection  of  the  new  building,  we  cannot  doubt  the 
right  and  duty  of  the  defendants  to  continue  to  provide  proper 
places  for  the  sale  of  provisions  within  the  limits  of  the  market- 
place, if  there  be  space  for  that  purpose ;  and  if  this  be  done 
for  a  reasonable  time  only,  and  in  a  proper  manner,  the  plain- 
tiff and  others,  though  put  to  temporary  inconvenience,  and  per- 
haps subjected  to  pecuniary  loss,  have  no  right  of  action.  The 
very  location  they  have  selected  subjects  them  to  the  conse- 
quence of  a  rightful  exercise  of  the  defendants'  duty  and  au- 
thority for  the  public  good. 

In  regard  to  the  ruling  on  the  trial,  in  receiving  evidence  to 
prove  the  plaintiff's  damages,  there  was  no  error.  If  the  de- 
fendants are  liable  at  all,  so  far  as  they  are  liable  they  are 
bound  to  recompense  the  plaintiff  for  the  damages  unnecessarily 
produced  by  their  acts  under  the  views  above  suggested. 

It  is  not  denied  that  loss  of  custom  is  the  proper  ground  of 
recovery. 

To  prove  this  was  the  object  and  direct  tendency  of  the  evi- 
dence; the  plaintiff  showed  the  actual  receipts  of  his  hotel  fora 
year  or  more,  previous  to  the  obstruction  complained  of,  the 
actual  daily  receipts  during  the  continuance  of  the  obstruction, 
and  again  the  actual  daily  receipts  for  some  months  after. the 
obstruction  was  removed.  This  furnished  the  means  of  com- 
putation, and  of  satisfactorily  ascertaining  the  diminution  of 
receipts.  He  also  showed  that  the  expenses  were  in  the  same, 
or  about  the  same  ratio  to  the  receipts  during  the  whole  period. 

When  it  is  borne  in  mind  that  the  defendant  kept  a  refectory 
and  lodging-house  for  resort  of  daily  visitors  for  their  various 
meals,  and  of  transient  persons  for  their  lodgings,  it  is  difficult 
to  suggest  any  other  mode  of  ascertaining  the  effect  upon  the 
plaintiff's  business  than  this.  To  say  that  he  must  prove  what 
persons  were  prevented  visiting  his  house,  and  what  meals  they 
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would  have  taken  and  paid  for,  is  to  suggest  a  mode  of  proof 
obviously  impracticable  ;  and  if  it  was  done  it  would  still  leave 
the  same  inquiry,  what  would  have  been  the  profits  upon  the 
meals  they  took  and  paid  for?  which  is  now  objected  to. 

The  loss  of  custom,  and  the  consequent  loss  of  profits,  is  the 
very  matter  to  be  recompensed  in  this  action  ;  and  the  cases  to 
which  we  are  referred,  in  which  loss  of  profits,  it  is  said,  can- 
not be  recovered  for,  are  not  analogous.  • 

In  De  Winte  agt.  Wiltse,  (9  Wend.  R.  325,)  plaintiff  recovered 
for  loss  of  the  rent  he  had  been  accustomed  to  receive  for  a 
house  he  erected  to  be  let  as  an  inn,  or  tavern,  although  in  gen 
eral,  in  actions  for  breach  of  contract,  loss  of  profits  are  not  re- 
coverable. (See  Blanchard  agt.  Ely,  21  Wend.  R.  350 ;  Downie 
agt.  Potter,  5  Demo  R.  306;  Giles  agt.  O'Toole,  4  Barbourys 
Rep.  261.) 

And  purely  contingent,  or  speculative  profits,  it  is  sometimes 
said,  are  not  the  subject  of  recovery.  This  is  a  somewhat 
loose  statement  of  the  proposition,  which  does  not  exclude  all 
reference  to  probable  profits.  It  is  undoubtedly  true,  under 
some  circumstances,  in  every  sense, — e.  g.,  A  agrees  to  let  a 
tavern  house  to  B,  and  afterwards  refuses  to  give  a  lease.  The 
actual  value  of  the  house,  contrasted  with  the  sum  paid,  or  to 
be  paid  therefor,  is  the  damage  sustained,  and  yet  the  elements 
of  value  consist  in  location,  good  will,  if  any,  the  long  habit  of 
travellers  to  resort  to  a  well  known  stand,  and  like  circum- 
stances, and  the  experience  of  the  past,  must  necessarily  enter 
into  the  estimation  of  either  the  witnesses  or  the  jurors.  On 
the  other  hand,  if  a  house  be  hired  for  a  dwelling,  the  cost  of 
another,  having  equal  advantages,  is  the  only  guide  in  deter- 
mining the  damages. 

One  who  fails  to  build  and  finish  a  house  within  a  time  speci- 
fied in  his  contract,  renders  himself  liable  to  pay  what  the  use 
of  the  house  is  worth  during  the  period  of  delay,  and  not  the 
possible  or  probable  profits  of  a  business  which  a  man  may  or 
may  not,  at  his  option,  carry  on  within  it. 

Actions  on  the  case  of  consequential  damages,  caused^by  the 
defendant's  fraud  or  tort,  proceed  upon  a  more  liberal  view  of 
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the  measure  of  compensation, — e.  g.,  fraudulent  violation  of  an 
agreement  intended  to  preserve  the  good  will  of  a  business. 
A  slander  of  a  man  in  his  profession,  or  of  a  merchant  in  his 
credit,  and  like  cases  of*  consequential  injury,  in  which  the 
measure  of  damages  is  not  necessarily  fixed  and  certain.  The 
value  of  goods  to  be  carried  to  the  place  of  delivery.  These, 
and  many  other  cases  necessarily  bring  the  subject  of  profits 
into  view. 

To  illustrate  this  precise  case,  suppose  A had,  on  a 

given  day,  by  some  wrongful  means,  prevented  any  customer 
visiting  the  plaintiff's  house,  can  it  be  doubted  that  in  an  action 
for  the  consequential  damages,  he  would  be  liable  for  the  loss 
sustained  by  the  plaintiff  thereby.  I  think  not;  and  the  mode 
of  proving  the  loss  would  be  just  the  one  adopted  on  the  present 
trial. 

In  Fink  agt.  Brown,  (13  Wend.  R.  601,)  the  supreme  court, 
and  in  Fitch  agt.  Livingston,  (4  Sand.  514,)  this  court  held, 
that,  in  case  of  a  wrongful  collision,  the  party  wrongfully  in- 
jured could  not,  by  a  proceeding  by  attachment  under  the  stat- 
ute, obtain  a  lien  for  anything  beyond  the  actual  injury  to  the 
vessel,  and  cost  of  repairs;  but  in  both  cases  it  is  suggested  that 
in  an  action  on  the  case  for  consequential  damages,  the  owner 
may  recover  for  loss  of  earnings. 

In  Masterton  £f  Smith  agt.  The  Mayor,  tfc.,  of  Brooklyn, 
(7  HiWs  Rep.  71,)  the  right  to  recover  profits  that  are  the  im- 
mediate and  direct  consequence  of  even  a  breach  of  contract,  is 
sustained. 

The  case  of  Wilkes  agt.  The  Hungerford  Market  Company, 
(2  Bing.  N.  C.  281,)  is  like  the  present,  and  warrants  the  re- 
covery of  the  damages  claimed  for. 

Iverson  agt.  Moore,  (1  Ld.  Raymd.  486,  and  cases  there  cited,) 
is  to  the  like  purport ;  and  in  Lacour  agt.  The  Mayor,  fyc.,  of 
New-York.  (3  D tier's  R.  406,)  above  referred  to,  the  right  to  re- 
cover for  similar  losses  is  discussed  and  fully  recognized  by  this 
court. 

Upon  the  ground  first  suggested,  a  new  trial  must  be  ordered. 
Costs  to  abide  the  event  of  the  suit. 
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SUPREME   COURT. 
THE  NEW-YORK  CENTRAL  INSURANCE  Co.  agt.  WM.  KELSEY. 

The  time  of  the  commencement  of  the  circuit  courts  in  the  different  counties  in 
the  state  is  a  part  of  the  public  law,  and  must  be  presumed  to  be  known  by 
all,  especially  hy  the  legal  profession. 

Therefore,  the  service  of  a  notice  of  trial  in  the  usual  form  for  the  circuit,  which 
specifies  that  the  cause  will  be  brought  to  trial,  and  an  inquest  taken,  &c.,  on 
the  third  Tuesday  instead  of  the  third  Monday  of  June,  the  appointed  first 
day  of  the  circuit,  will  not  be  held  irregular,  especially  where  it  is  apparent 
that  the  notice  has  not  in  fact  misled. 

If  an  attorney,  upon  whom  such  a  notice  is  served,  thinks  it  irregular,  or  insuf- 
ficient, he  should  immediately  return  it — he  retains  it  at  his  peril. 

Oneida  Special  Term,  July,  1856. 

MOTION  to  set  aside  judgment  in  favor  of  the  plaintiff,  founded 
on  an  inquest  at  circuit,  on  the  ground  of  irregularity  in  notice 
of  trial. 

The  venue  in  the  action  is  laid  in  the  county  of  Otsego.  On 
the  20th  day  of  May,  1856,  a  notice  of  trial  was  served  by  the 
plaintiff's  attorney  on  the  defendant's  attorney  :  the  notice  was 
as  follows : — 

"  Please  to  take  notice,  that  the  above  cause  will  be  brought 
to  trial,  and  an  inquest  taken  therein,  at  a  circuit  court  appointed 
to  be  held  in  and  for  the  county  of  Otsego,  at  the  court-house 
in  the  village  of  Cooperstown,  on  the  third  Tuesday  of  June 
next,  at  the  opening  of  the  court,  or  as  soon  thereafter  as  coun- 
sel can  be  heard." 

The  irregularity  in  the  notice  consisted  in  the  word  Tuesday^ 
which  should  have  been  Monday,  as  the  court  was  appointed 
to  commence  its  session  on  Monday  instead  of  Tuesday.  On 
the  16th  day  of  June,  which  was  the  Monday  the  court,  by  law, 
was  to  commence,  the  defendant's  attorney,  who  resided  at 
Syracuse,  sent  a  telegraph  dispatch  to  the  presiding  judge,  as 
follows : — 

"  Is  the  New- York  Central  Insurance  Company  agt.  W.  Kel- 
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sey  on  calendar — notice  of  trial  served  for  third  Tuesday,  in- 
stant, instead  of  third  Monday?  Shall  I  be  obliged  to  attend? 
Answer  immediately." 

The  defendant's  attorney  did  not  attend  this  circuit,  and  on 
Wednesday,  the  18th  day  of  June,  an  inquest  was  taken  in  the 
cause,  and  judgment  thereon  perfected. 

GEO.  S.  TUCKERMAN,  for  plaintiff". 
N.  HINE,  for  defendant. 

HUBBARD,  Justice.  The  motion  must  be  denied,  on  the 
ground  that  the  error  in  the  notice  of  trial  was  not  such  as  was 
calculated  to  mislead.  The  error  was  merely  clerical,  and  must 
have  been  so  understood  and  appreciated  by  any  intelligent 
member  of  the  legal  profession.  That  the  defendant's  attorney 
so  understood  it  is  quite  apparent,  from  his  telegraph  to  the 
judge  holding  the  circuit.  He  speaks  of  the  notice  for  the  third 
Tuesday  instead  of  the  third  Monday.  The  word  instead  shows 
clearly  that  he  was  aware  of  the  error,  and  was  not,  therefore, 
in  fact,  misled. 

In  all  cases  of  this  kind  of  defective  notice  of  trial,  when  the 
precise  day  of  trial  is  not  designated,  or  another  one  is  errone- 
ously specified,  the  important  inquiry  is,  whether  the  adverse 
party  has  been  in  fact  misled,  or  might  have  been.  (3  Caines'  R. 
86 ;  4  Cow.  51,  60 ;  2  How.  Pr.  R.  160.)  The  court  will  look 
at  any  surrounding  circumstances  which  are  calculated  to  throw 
light  upon  the  question. 

It  seems  to  me,  that  the  defendant's  attorney  in  this  case 
cannot  allege  that  he  was  misled  and  prejudiced.  The  time  of 
the  commencement  of  the  circuit  in  Otsego,  or  in  any  other 
county  in  the  state,  is  a  part  of  the  public  law,  and  must  be 
presumed  to  be  known  by  all,  especially  the  legal  profession. 
The  term  in  June,  in  Otsego,  was  appointed  by  the  judges  un- 
der §  22  of  the  Code,  and  a  notice  of  that  appointment  was 
filed  in  the  department  of  state,  and  published  by  the  secretary 
of  state,  as  required  by  §  25  of  the  Code.  No  other  term  was 
to  be  holden  in  that  county  in  June,  except  the  one  appointed 
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for  the  third  Monday.  It  must  be  presumed,  therefore,  that 
the  attorney  for  the  defendant  knew  that  the  use  of  the  word 
Tuesday  instead  of  Monday,  in  the  notice  of  trial,  was  a  clerical 
mistake.  If  he  wished  to  render  the  notice  ineffective,  he 
should  have  returned  it  at  once.  But,  keeping  it,  he  must  be 
regarded  as  intending  to  waive  the  defect,  or  apparent  irregu- 
larity. (Silliman  agt.  Clark,  2  How.  Pr.  R.  160.) 

This  motion  should  be  denied  upon  authority,  which,  in 
principle,  settles  the  practice  in  this  respect.  In  the  case  of 
Silliman  agt.  C/ar/c,  a  notice  of  trial,  in  printed  form,  served 

for  a  circuit  to  be  held  on  the  4th day  of  April,  was  held 

good  for  the  4th  Monday  of  April.  The  omission  of  the  day 
of  the  week  was  held  to  be  a  mere  irregularity,  which  could  be 
readily  perceived,  and  that  the  retaining  the  notice  amounted 
to  a  waiver.  The  word  Monday  was  supplied  by  intendment 
to  fill  the  blank  in  the  notice. 

In  the  case  of  Jackson  agt.  Davis,  (4  Cow.  51,)  it  was  held, 
that  a  notice  for  the  next  term  generally  was  sufficient,  and 
that  if  it  added  a  particular  day  for  the  motion^  which  was  sev- 
eral terms  forward,  it  might  be  rejected  as  surplusage. 

The  notice  was  dated  in  January,  1825,  and  was  for  the  next 
general  term,  to  be  holden  at  the  capitol  in  Albany,  on  the  third 
Monday  of  Oct.  next. 

The  next  term  was,  in  fact,  held  in  February  following;  and 
it  was  decided  that  the  motion  could  be  properly  made  in  Feb- 
ruary, and  the  designated  October  term  stricken  out  as  sur- 
plusage. 

In  the  case  of  Bander  agt.  Covill,  (4  Cow.  60,)  the  notice  of 
trial  was  for  the  third  Monday  of  November,  instead  of  the 
third  Tuesday.  It  was  held  sufficient,  especially  as  it  appeared 
by  proof  of  conversations,  etc.,  aliunde  the  notice,  that  the  party 
was  not,  in  fact,  misled. 

The  case  of  Wolfe  agt.  Horton,  (3  Caines'  R.  86,)  is  quite  in 
point.  The  notice  of  trial  was  for  Tuesday,  instead  of  Mon- 
day. In  deciding  a  motion  to  set  aside  an  inquest,  speaking 
of  the  objection  to  the  regularity  of  the  notice  of  trial,  the 
court  say, — 
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"The  last  objection  is  a  captious  attempt  to  take  advantage. 
The  period  at  which  the  sittings  were  held  was  a  matter  of 
general  notoriety.  The  day  of  the  month  was  right,  and 
though  that  of  the  week  was  wrong,  it  could  not,  as  the  plain- 
tiff's counsel  has  remarked,  misled,  and  must  therefore  be  re- 
jected as  surplusage,  for  it  was  not  necessary  to  state  it." 

In  the  case  at  bar,  the  notice  stated  the  month  in  which  the 
court  was  appointed  to  be  held.  That  appointment  was  a  mat- 
ter of  public  notoriety,  presumably  known  to  every  practicing 
lawyer,  and  hence  the  word  Tuesday  might  be  stricken  out  as 
surplusage,  leaving  the  notice  within  the  principle  of  the  above 
cited  cases  clearly  good. 

In  my  opinion,  therefore,  the  defendant's  counsel  cannot, 
with  legal  propriety,  contend  that  he  was  misled  by  the  irregu- 
larity in  the  notice  of  trial.  It  is  apparent  to  me  that  he  was 
not,  from  the  letter  of  the  notice,  the  certainty  of  the  day  fixed 
by  law  for  the  commencement  of  the  circuit,  as  well  as  from 
the  character  of  the  telegraph. 

It  follows  that  the  inquest  was  properly  taken,  and  the  mo- 
tion must  be  denied,  with  $10  costs. 


SUPREME  COURT. 
HORACE  HUNT  and  others  agt.  MAURICE  BUTCHER. 

If  a  party  in  pleading*a  judgment  or  determination  of  a  justice  of  the  peace,  or 
other  court  or  officer  of  special  jurisdiction,  desires  to  pursue  the  form  prescribed 
by  the  Code,  (§  161,)  instead  of  the  common-law  mode,  to  show  that  the  court 
had  jurisdiction  of  the  subject  matter,  and  of  the  person  of  the  defendant,  he 
must  allege  substantially,  if  not  literally,  the  language  of  the  Code — that  is, 
that  the  judgment  was  "  duly  given  or  made."  It  is  safest  to  use  the  language 
of  the  Code. 

An  allegation  that  the  justice  had  full  authority  and  jurisdiction  over  both  the 
person  of  the  defendant  and  the  subject  matter  of  the  action,  to  try  the  same, 
and  that  such  proceedings  were  thereupon  had,  that  on day  judgment  was 
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entered  in  said  action,  by  said  justice,  in  favor  of  the  plaintiff,  for,  &c., 
which  judgment  remains  unsatisfied,  &c.,  is  insufficient. 

Alleging  that  a  judgment  was  entered  in  said  action,  is  not  equivalent  to  alleg- 
ing that  judgment  has  been,  or  was  "duly  given  or  made."  The  word 
"dufi/,"  in  this  relation,  has  a  very  essential  and  important  meaning,  and  can 
hardly  be  dispensed  with  and  satisfy  the  statute 

Livingston  Circuit,  Feb.,  1857. 

DEMURRER.     Action  upon  a  justice's  judgment. 

The  complaint  states  the  recovery  of  the  judgment  as  fol- 
lows:  That  the  plaintiffs,  in  the  month  of  May,  1850,  com- 
menced an  action  in  a  justice's  court  against  the  defendant,  before 
Ichabod  Thurston,  Esq.,  who  was  a  justice  of  the  peace,  and 
had  full  authority  and  jurisdiction  over  both  the  person  of  the 
defendant  and  the  subject  matter  of  the  action,  to  try  the  same, 
and  that  such  proceedings  were  thereupon  had  that  on  the  4th 
day  of  May,  in  said  year  1850,  judgment  was  entered  in  said 
action  by  said  justice  in  favor  of  the  plaintiffs,  and  against  the 
said  defendant  for  the  sum  of  $43.60  damages,  and  one  dollar 
and  twelve  cents  costs,  and  that  said  judgment  still  remains  in 
full  force  and  effect — not  reversed  or  annulled,  or  set  aside ; 
neither  has  the  same  been  paid  or  satisfied,  and  demanded  judg- 
ment for  the  amount  of  the  judgment  and  interest. 

To  this  complaint  the  defendant  demurs  :  for  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  speci- 
fies also, 

1st.  That  there  is  no  allegation  of  fact  in  said  complaint  of 
personal  service  of  process  on  the  defendant,  or  other  fact  show- 
ing that  the  justice  ever  acquired  jurisdiction  of  the  person  of 
the  defendant. 

2d.  That  there  is  no  allegation  that  the  justice  acquired  ju- 
risdiction of  the  subject  matter  of  the  said  action,  or  that  the 
judgment  had  been  or  was  duly  given  or  made. 

R.  P.  WISNER,  for  plaintiffs. 
SCOTT  LORD,  for  defendant. 

E.  DARWIN  SMITH,  Justice.     A  justice's  court  is  a  court  of 

special  and  limited  jurisdiction. 


540  NEW-YORK  PRACTICE  REPORTS. 

Hunt  and  others  agt.  Butcher. 

In  pleading  the  judgment  of  such  a  court,  it  is  necessary  at 
common  law  to  show  that  the  court  had  jurisdiction  of  the  sub- 
ject matter,  and  of  the  person  of  the  defendant.  (3  Com.  193  ; 
Turner  agt.  Roby,  7  Hill,  37.) 

The  complaint  in  this  case  does  not  show  that  the  justice  had 
either  jurisdiction  of  the  person  or  subject  matter,  except  by 
way  of  mere  allegation,  which  is  clearly  insufficient.  It  does 
not  show  what  the  cause  of  action  was,  that  the  court  may  see 
that  it  was  within  the  jurisdiction  of  the  justice,  and  does  not 
show  either  the  service  of  process  upon  the  defendant,  or  that 
he  appeared  before  the  justice. 

The  demurrer  is  clearly  well  taken,  unless  the  Code  helps  the 
plaintiff  out  of  the  difficulty. 

Section  161  of  the  Code  is  as  follows  :  "  In  pleading  a  judg- 
ment, or  other  determination  of  a  court  or  officer  of  special 
jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  confer- 
ring jurisdiction;  but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made.  If  such  allegation  be 
controverted,  the  party  pleading  shall  be  bound  to  establish,  on 
the  trial,  the  facts  conferring  jurisdiction." 

The  plaintiff  has  not  used  the  language  of  this  section.  He 
sa}'s,  in  the  complaint,  that  such  proceedings  were  had  before 
the  justice  that  "judgment  was  entered  in  said  action."  This 
is  clearly  not  equivalent  to  the  words  that  such  judgment  has 
been  or  was  "  duly  given  or  made." 

It  may  not  be  necessary,  and  probably  is  Dot,  to  use  in  the 
pleading  the  precise  language  of  the  statute,  but  words  to  the 
same  effect  and  substance  must  be  used.  (7  Barb.  84.)  To  say 
that  a  judgment  is  entered,  is  merely  to  allege  the  single  fact  of 
the  entry  of  the  judgment,  without  including  an  averment  that 
it  was  properly  or  lawfully  done.  All  this  is  embraced  in  the 
language  of  the  Code,  that  the  judgment  was  "  duly  given  or 
made."  The  word  entered,  or  perfected,  may  be  equivalent  to 
the  word  made,  or  given:  but  the  word  duly  is  most  essential. 
It  can  hardly  be  dispensed  with  and  satisfy  the  terms  of  the 
statute.  I  can  imagine  no  single  word  that  will  supply  its 
place.  The  allegation  that  the  judgment  was  entered,  would 
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be  proved  by  simple  evidence  of  the  actual  rendition  of  a  judg- 
ment. But  the  allegation  that  the  judgment  was  "duly  given, 
or  made,"  could  only  be  proved  by  establishing,  on  the  trial, 
the  facts  conferring  jurisdiction  upon  the  justice,  and  showing 
that  the  judgment  was,  in  all  respects,  lawfully  and  regularly 
obtained,  or  rendered. 

The  statute  gives  a  short  and  simple  form  of  pleading  a  judg- 
ment :  and  it  is  safest,  if  not  indispensable,  that  the  statute 
language  be  adopted  and  used  when  the  party  seeks  to  avail 
himself  of  this  provision  of  the  Code,  instead  of  following  the 
common-law  forms  in  such  cases. 

The  demurrer  is  well  taken,  and  judgment  must  be  given  for 
the  defendant  thereon,  with  leave  to  the  plaintiff  to  amend,  on 
payment  of  costs. 


SUPREME  COURT. 

•  • 

THE  COMMERCIAL  BANK  or  ALBANY  agt.  HENRY  R.  DUNHAM 

and  others. 

On  an  application  by  the  plaintiffs  for  a  discovery  of  books  and  papers  belonging 
to  the  defendants,  to  substantiate  the  questions  at  issue  between  the  parties, 

1st,  Whether  Greene  &  Mather,  as  agents  of  the  defendants,  had  authority  to 
make  the  note  upon  which  the  action  was  brought? 

2d.  To  prove  that  certain  moneys  received  by  one  Olmsted,  a  former  agent  of 
the  defendants,  on  the  sale  of  certain  boats,  were  paid  over  by  him  to  the  de- 
fendants. 

3d.  That  the  defendants  had  paid  large  sums  of  money  in  and  about  the  defencfe 
of  a  certain  suit  between  one  Jones  and  said  Olmsted,  as  agent  of  the  defend- 
ants— the  note  upon  which  this  action  was  brought  being  given  in  settlement 
of  that  suit. 

4th.  That  said  Olmsted,  while  agent  of  the  defendants,  was  in  the  habit  of  mak- 
ing notes,  drafts,  &c.,  as  such  agent  with  the  authority  of  the  defendants,  and 
which  notes,  &c.,  were  uniformly  paid  by  them;  and, 

5th.  That  Greene  &  Mather,  after  they  succeeded  Olmsted  as  agents,  were  also 
in  the  habit  of  making  notes  as  such  agents,  which  were  paid  by  the  defend- 
ants, and  also  that  the  note  in  question  was  entered  in  the  books  of  the  de- 
fendants. 
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Held,  that  no  testimony  so  competent  to  prove  these  facts,  as  that  of  Greene  & 

Mather  and  Mr.  Olmsted — it  not  being  pretended  that  their  testimony  was  not 

available. 
And  besides,  the  defendants  themselves  Were  competent  witnesses,  and  might  be 

compelled,  by  subpoena  duces  tecum,  to  bring  their  books  into  court.' 
The  principles  applicable  to  proceedings  for  a  discovery  of  books  and  papers, 

stated  in  the  case  of  Stalker  agt.  Gaunt,  (12  Leg.  Obs.  124,)  fully  approved; 

also,  see  Brevoort  agt.  Warner,  (8  How.  Pr.  R.  321,)  Bonestee.l  agt.  Lynde, 

(id.  3")2,)  Hoyt  agt.  American  Ex.  Bank,  (id.  89,)  and  Davis  agt.  Dunham., 

(ante  page  425.) 

It  seems,  that  where  the  application  is  made  for  the  inspection,  and  a  copy  of  a 
particular  paper,  or  document,  or  even  specific  entries  in  books,  relating  to 

the  merits  of  the  action,  it  should  be  granted 

At  Chambers,  Sept.,  1856. 

PETITION  for  discovery  of  books,  &c. 

The  plaintiffs  state  that  the  action  is  brought  upon  a  promis- 
sory note,  made  by  Greene  &  Mather,  as  agents  for  the  defend- 
ants, who,  from  the  year  1845  to  the  year  1855  inclusive,  were 
engaged  in  the  transportation  of  goods  and  merchandise  upon 
the  Hudson  River;  that  the  defendants'  association  was  known 
by  the  name  of  the  New-York  Freight  anil  Passage  Associa- 
tion ;  that  in  1845  Charles  S.  Olmsted  was  the  agent  "of  the 
defendants,  and  one  Allen,  being  indebted  to  the  association, 
transferred  to  Olmsted  certain  boats  to  secure  the  debt ;  that 
the  boats  were  sold  by  Olmsted,  and  the  avails  thereof  were 
received  by  the  defendants  ;  that  an  action  was  brought  against 
Olmsted  by  one  Jones,  who  claimed  a  part  of  the  boats ;  that 
the  suit  was  defended  by  the  association,  and  the  same  was 
finally  decided,  in  the  court  of  appeals,  against  Olmsted,  in 
1854;  that  a  part  of  the  amount  recovered  was  paid,  and,  for 
the  balance,  the  note  upon  which  this  suit  is  brought  was  given, 
and  the  plaintiffs  discounted  the  note  before  maturity. 

The  plaintiffs  further  slate,  that  the  defendants  deny  the  au- 
thority of  Greene  &  Mather  to  make  the  note.  They  allege 
that  the  books  of  the  defendants,  when  produced,  will  show,  as 
the  plaintiffs  are  informed  and  believe,  first,  that  the  moneys 
received  by  Olmsted  on  the  sale  of  the  boats  was  paid  over  to 
the  association:  secondly,  that  the  association  had,  during  the 
period  of  the  litigation  with  Jones,  paid  large  sums  of  money 
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in  and  about  the  defence  of  the  suit:  thirdly,  that  Olmsted, 
\vhile  agent,  was  in  the  habit  of  making  notes  for  the  associa- 
tion, and  (hat  such  notes  were  uniformly  paid  by  the  associa- 
tion :  and,  fourthly,  that  Greene  &  Mather,  after  they  became 
agents,  were  also  in  the  habit  of  making  notes,  as  agents,  which 
were  paid  by  the  associalion  ;  and  that  the  note  in  question  was 
regularly  entered  in  the  books  of  the  association. 

The  plaintiffs  aver  that  the  bill-books,  ledgers,  journals,  cash 
and  day-books,  for  the  years  1845,  1846,  1847,  1850,  1851, 
1852,  1853  and  1854,  are  material  and  necessary  to  enable  the 
plaintiffs  to  prepare  for  the' trial  of  this  action,  and  to  sustain 
the  complaint  therein;  and  they  therefore  ask  for  an  order  re- 
quiring the  defendants  to  produce  and  discover  such  books. 

The  petition  was  verified  by  the  affidavit  of  the  plaintiffs' 
cashier. 

P.  CAGGER,/or  plaintiffs. 

S.  0.  SHEPARD,  for  defendants. 

HARRIS,  Justice.  The  principles  applicable  to  proceedings 
for  the  discovery  of  books,  &c. ,  have  been  very  carefully 
examined  by  Mr.  Justice  HOFFMAN,  in  Stalker  agt.  Gaunt,  (12 
Leg.  Ob.  132.)  The  application  in  that  case  was  made  by  the 
plaintiff.  The  petition  stated  particularly  the  questions  at 
issue  between  the  parties,  and  specified  what  the  defendants' 
books  contained,  which  the  plaintiff  deemed  material  as  evi- 
dence. Upon  a  very  full  consideration  of  the  subject,  it  was 
held,  that  the  plaintiff  had  not  established  a  right  to  have  the 
books  produced. 

"Two  important  principles,"  says  the  learned  judge,  "ap- 
pear to  me  deducible  from  this  examination.  If  the  discovery 
is  plainly  attainable  by  competent  and  available  testimony, 
other  than  that  of  the  party,  a  production  of  books  should  not 
be  allowed  without  special  circumstances.  If  it  is  attainable 
by  an  examination  of  the  party  as  a  witness,  it  should  also  be 
refused,  except  upon  some  special  ground." 

The  judge  then  proceeded  to  show,  "that,  tested  by  these 
rules,  there  was  not  one  of  the  points,  for  which  the  production 
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of  the  defendants'  books  was  required,  which  could  not  be  fully 
and  plainly  settled  by  testimony  within  the  power  of  the  party, 
and  easily  to  be  obtained.'*- 

The  same  thing  is  emphatically  true  of  this  case,  as  it  is 
made  by  (he  plaintiffs  themselves.  The  question  at  issue  be- 
tween themselves  and  the  defendants,  they  say,  is,  whether 
Greene  &  Mather,  as  agents  of  the  defendants,  had  authority 
to  make  the  note  upon  which  this  action  is  brought.  Upon 
this  question  Greene  &  Mather  are  competent  witnesses;  and 
it  is  not  pretended  that  their  testimony  is  not  within  the  plain- 
tiffs' reach. 

The  plaintiffs  further  say  that,  with  a  view  to  establish  the 
issue  on  their  part,  they  wish  to  prove,  by  the  books  of  the 
defendants,  that  certain  moneys,  received  by  Olmsted  on  the 
sale  of  certain  boats,  were  paid  over  by  him  to  the  defendants. 
And  again,  that  the  defendants,  during  the  period  of  the  litiga- 
tion between  Jones  and  Olmsted,  paid  large  sums  of  money  in 
and  about  the  defence  of  that  suit.  And  also,  that  Olmsted, 
while  agent  of  the  defendants,  was  in  the  habit  of  making  notes, 
drafts,  &c.,  as  such  agent,  with  the  authority  of  the  defendants, 
and  that  such  notes,  drafts,  &c.,  were  uniformly  paid  by  the 
defendants.  But.  who  so  competent  to  prove  these  facts  as 
Olmsted  himself?  How  can  it  be  necessary  that  the  defend- 
ants' books  should  be  produced  for  any  such  purpose  ? 

Again ;  the  plaintiffs  allege  that  they  can  prove  by  the  de- 
fendants' books,  when  produced,  that  Greene  &  Mather,  after 
they  succeeded  Olmsted,  as  the  agents  of  the  defendants,  were 
also  in  the  habit  of  making  notes,  as  such  agents,  and  that  such 
notes  were  paid  by  the  defendants ;  and  also,  that  the  note  in 
question  is  entered  in  the  books  of  the  defendants.  But  why 
not  prove  these  facts  by  Greene  &  Mather  themselves'?  It  is 
not  pretended  that  their  testimony  is  not  available. 

And  besides,  the  defendants  themselves  are  competent  wit- 
nesses ;  and  it  is  now  settled  that  they  may  be  compelled,  by 
subp&na  duces  tecum  to  bring  their  books  into  court.  See  Bone- 
steel  agt.  Lynde,  (8  How.  226 — affirmed  upon  appeal  in  8  How. 
352 ;)  also  Stalker  agt.  Gaunt,  (12  Leg.  Ob.  124,)  where  the 
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question  has  been  very  fully  considered  and  decided  upon  con- 
sultation with  all  the  judges  of  the  superior  court  of  New- York. 
Upon  this  ground,  also,  according  to  the  decisions  already  no- 
ticed, the,  discovery  should  be  refused. 

"  When  the  testimony  sought,"  says  the  same  eminent  judge 
from  whom  I  have  quoted,  "  appears  attainable  from  the  oath 
of  the  party,  examined  as  a  witness,  there  is  an  additional 
reason  for  not.  resorting  to  the  delicate,  and  often  dangerous, 
source  of  evidence,  an  inspection  of  private  books.  The  un- 
limited exercise  of  such  a  power,  it  has  been  well  said,  "would 
open  every  muniment  room  in  the  land,  and  every  merchant's 
accounts,  and  every  man's  private  papers,  to  the  inspection  of 
the  merely  curious." 

The  same  views  have  been  expressed  by  Mr.  Justice  HAND, 
in  Brevoort  agt.  Warner,  (8  How.  321  :)  "  The  party,"  he  says, 
"  can  now  be  examined  in  the  same  suit.  And  although  it  is 
provided  that  he  shall  be  subject  to  the  same  rules  of  examina- 
tion as  other  witnesses,  I  have  no  doubt  the  old  rules,  in  rela- 
tion to  discovery,  apply ;  and  I  think  a  mere  discovery,  prop- 
,  erly  so  called,  as  to  books,  papers  and  documents,  should  be 
in  no  other  way  than  on  the  examination  of  the  party." 

And  again,  he  says,  "Neither  at  law  or  in  equity  has  a  party 
a  right  to  make  a  general  search  or  examination  for  evidence 
among  the  private  books  and  papers  of  his  adversary.  Where 
the  book,  paper,  or  document  is  described,  and  the  contents 
known,  there  can  be  no  difficulty.  The  court  can  determine 
whether  there  shall  be  a  production  or  inspection,  and  to  what 
extent,  and  in  what  manner.  If  the  applicant  cannot  specify, 
it  cannot  be  necessary,  safe,  or  proper  to  compel  a  general  and 
unrestricted  examination  and  inspection  of  the  private  books 
and  papers  of  an  adversary."  (See,  also,  Hoyt  agt.  The  American 
Exchange  Bank,  8  How.  89 ;  Davis  agt.  Dunham — decided  by 
the  general  term  of  the  supreme  court  in  the  third  district,  Sep- 
tember, 1856,  reported  ante  p.  425.) 

In  this  case,  had  the  application  been  made  for  the  inspec- 
tion, and  a  copy  of  a  particular  paper  or  document,  or  even 
specific  entries  in  the  defendants'  books,  containing  evidence 

VOL.  XIII.  35 


546  NEW- YORK  PRACTICE  REPORTS. 

Lynch  agt.  Todd. 

relating  to  the  merits  of  the  action,  I  should  have  felt  inclined 
to  grant  the  motion,  even  though  the  plaintiffs  might  be  able 
to  make  the  same  proof  in  another  way.  But  the  plaintiffs 
specify  no  entry,  or  book  even,  which  they  propose  to  use  as 
evidence  upon  the  trial.  They  ask  for  license  to  search,  at 
their  own  pleasure,  all  the  books  in  which  all  the  transactions 
of  the  defendants  have  been  recorded,  for  a  period  of  eight 
years,  however  diversified  or  extensive  they  may  have  been,  in 
the  expectation  that  somewhere  within  the  wide  range  they 
may  find  some  evidence  that  will  aid  them  in  sustaining  the 
issue  in  this  cause  upon  the  trial.  If,  in  any  case,  such  latitude 
of  examination  could  be  tolerated,  this  is  certainly  not  such  a 
case. 

The  motion  must,  therefore,  be  denied. 


SUPREME  COURT. 
THOMAS  J.  LYNCH  agt.  ZERAH  TODD 

The  receiving,  or  holding,  or  paying  over  money  as  stakes,  is  not  made  crimi- 
nal ;  nor  is  the  stakeholder  subjected  to  any  penalty  or  forfeiture  by  the 
the  statute  against  betting  and  gaming.  He  is  only  liable  to  a  civil  action  fof 
the  recovery  of  the  amount  received  by  him,  whether  he  shall  have  paid  it 
over  or  not. 

The  statute  makes  it  a  misdemeanor,  subject  to  a  fine,  against  every  person,  on 
conviction,  who  shall  win  or  lose,  at  play  or  by  betting,  at  any  time  the  sum 
of  $25,  or  upwards,  within  the  space  of  twenty-four  hours. 

It  also  makes  the  winner  of  any  sum  or  value,  by  playing  at  any  game,  subject 
to  a.  forfeiture  of  five  times  the  value  of  the  money,  or  other  things  won. 

Where  it  does  not  appear  from  the  complaint  whether  the  defendant  is  sued  as- 
winner  or  stakeholder,  but  alleges  that  he  received  $50  contrary  to  the  stat- 
ute, &c.,  and  the  answer  is  a  mere  denial  of  the  complaint,  the  defendant 
is  bound  to  verify  his  answer — the  complaint  being  verified;  because,  in  the 
absence  of  any  allegation  in  the  pleadings  thai  the  act  was  criminal,  the  law 
would  rather  presume  it  to  be  innocent ;  that  is,  brought  against  a  .stakeholder 
and  not  against  a  winner. 

Therefore  the  defendant  would  not  be  privileged  from  testifying  to  the  truth  of 
the  matter  denied,  because  his  testimony  would  not  have  a  tendency  to  impli- 
cate him  in  a  crime,  nor  expose  him  to  a  penalty  or  forfeiture. 
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Steubcn  Circuit  and  Special  Term,  May,  1856. 

MOTION  to  set  aside  judgment  for  irregularity. 

The  action  was  brought  to  recover  money  received  by  the 
defendant,  contrary  to  the  statute  against  betting  and  gaming. 
The  complaint  alleges  that  the  defendant  received  of  the  plain- 
tiff $50  contrary  to  the  provisions  of  the  statute,  but  does  not 
specify  whether  it  was  received  by  the  defendant  as  winner  or 
as  stakeholder.  The  complaint  was  verified. 

The  defendant  served  his  answer,  which  was  a  mere  denial 
of  the  complaint,  without  verifying  it. 

The  plaintiff's  attorney  returned  the  answer  as  irregular,  and 
entered  his  judgment  as  in  default  of  an  answer,  which  the  de- 
fendant now  moves  to  set  aside,  on  the  complaint  and  answer, 
served,  and  affidavit  showing  the  time  of  service  of  such  com- 
plaint and  answer. 

HENRY  M.  HYDE,  for  motion. 
GEO.  B.  BRADLY,  opposed. 

JOHNSON,  Justice.  The  statute  against  betting  and  gaming, 
(1  R.  S.  662,)  makes  every  person  who  shall  win  or  lose  at 
play,  or  by  betting  at  any  time,  the  sum  of  twenty-five  dollars 
or  upwards,  within  the  space  of  twenty-four  hours,  guilty  of  a 
misdemeanor,  and  subject,  on  conviction,  to  a  fine  of  not  less 
than  five  times  the  amount  so  lost  or  won.  It  also  makes  the 
winner  of  any  sum  or  value,  by  playing  at  any  game,  subject  to 
a  forfeiture  of  five  times  the  value  of  the  money,  or  other  thing, 
won  at  a  single  sitting,  to  be  recovered  by  the  overseers  of  the 
poor. 

The  act  also  gives  to  the  person  who  shall  pay,  deliver,  or 
deposit  any  money  or  property  upon  the  event  of  any  wager  or 
bet,  a  right  of  action  to  recover  the  same  against  the  winner  and 
against  the  stakeholder.  But  the  receiving,  or  holding,  or  pay- 
ing over  the  stakes,  is  not  made  criminal,  nor  is  the  stakeholder 
subjected  to  any  penally  or  forfeiture  by  the  act.  He  is  only 
liable  to  a  civil  action  for  the  recovery  of  the  amount  received 
by  him,  whether  he  shall  have  paid  it  over  or  not. 
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It  does  not  appear,  from  the  complaint,  whether  the  defend- 
ant is  sued  as  winner  or  stakeholder;  nor  is  it  shown  by  the 
answer,  which  is  a  mere  denial  of  the  complaint. 

The  form  of  action,  to  recover  the  money  paid  or  deposited, 
would  be  the  same  in  either  case,  and  no  presumption  arises 
from  the  pleadings,  that  the  action  is  brought  against  the  de- 
fendant for  receiving  the  money  as  winner.  In  the  absence  of 
any  allegation  of  a  criminal  act,  the  law  would  rather  presume 
it  to  be  innocent,  as  it  was  either  innocent  or  criminal,  accord- 
ing to  the  character  in  which  the  money  was  received  by  the 
defendant.  As  the  complaint  was  verified,  the  plaintiff  was 
entitled  to  a  verified  answrer,  unless  the  defendant  was  privi- 
leged from  testifying  as  a  witness  to  the  truth  of  the  matter 
denied.  (Sess.  Laws  of  1854,  chap.  75.)  As  a  witness,  he 
would  be  privileged  only  \vhere  his  testimony  would  have  a 
tendency  to  implicate  him  in  a  crime,  or  would  expose  him  to 
a  penalty  or  forfeiture  ;  and  this,  as  has  been  seen,  does  not  ex- 
tend to  a  mere  stakeholder. 

There  being  no  presumption  of  privilege  in  the  defendant's 
favor,  it  was  for  him  to  show  its  existence  affirmatively,  and 
thus  bring  himself  within  the  exception.  Where  the  error  does 
not  appear  upon  the  record,  it  lies  with  the  party  alleging  it  to 
show  it  by  proof  aliunde. 

Prima  facie,  the  answer,  without  verification,  wras  irregular, 
and  the  plaintiff's  attorney  had  the  right  to  return  it.  But  if, 
from  some  cause  not  appearing  upon  the  face  of  the  pleadings, 
the  defendant  had  the  right  to  put  it  in  that  form,  that  should 
have  been  shown  by  affidavit,  and  the  motion  founded  upon  it. 

As  nothing  is  shown  to  bring  the  defendant's  answer  within 
the  exception,  the  general  rule  must  prevail,  and  the  judgment 
be  held  regular.  'It  would  be  different  had  the  complaint  al- 
leged, that  the  defendant  won  the  money,  and  received  it  in 
that  character. 

Motion  denied. 

NOTE. — This  case  was  accidentally  mislaid  soon  after  its  receipt  last  summer, 
(1856,)  and  was  only  discovered  a  few  days  since.  It  is  proper  to  state  the  fact, 
as  aa  explanation  due  to  Judge  JOHNSON. — [REPORTER.] 
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JOHN  and  GEORGE  V.  HECKER  agt.  THE  NEW-YORK  BALANCE 
DOCK  COMPANY. 

Floating  docks  in  the  harbor  of  New- York,  for  the  purpose  of  repairing  ships 
and  vessels,  must  be  regulated  in  their  structure,  fixed  in  their  location,  their 
duties  prescribed,  and  their  tolls  limited,  by  the  legislature  of  the  state 
They  are  in  their  very  nature  a  monopoly — an  exclusive  appropriation  to  the 
few,  of  rights  belonging  equally  to  the  many. 

The  setting  up  of  a  monopoly,  unless  sanctioned  by  the  legislature,  is.  in  law,  a 
nuisance. 

By  the  act  of  April  16,  1830,  the  common  council  of  the  city  of  New-York  were 
authorized  to  pass  ordinances  designating  from  time  to  time,  particular  wharves, 
piers  and  slips,  for  the  particular  use  of  particular  classes  or  descriptions  of 
ships  or  vessels. 

Now,  a  floating  dock  is  not  a  ship  or  vessel  in  any  sense  within  such  ordinan- 
ces; being  moored  to  one  place,  it  necessarily  becomes  a  stationary  structure. 

Consequently,  the  common  council,  and  much  less  a  dock-master,  an  officer  of 
their  own  creation,  have  no  authority  to  grant  the  claims  of  a  floating  dock 
company,  permanently  to  monopolize  a  large  portion  of  a  number  of  the  public 
slips,  forming  part  of  a  great  maritime  highway,  and  indirectly,  without  law, 
to  levy  tolls  for  their  special  use. 

Even  if  these  floating  docks  could  be  classed  as  ships  or  vessels,  within  the 
meaning  of  the  ordinances,  there  is  no  authority  for  the  common  council,  or 
the  dock-master,  to  give  them  an  exclusive  privilege  as  a  permanent,  station- 
ary fixture.  They  can  not  do  this  with  ships  or  vessels.  (See  Penniman 
agt.  The  New-York  Balance  Co.,  ante  p.  40.) 

In  this  case,  the  floating  dock  of  the  defendants,  stationed  in  Pike  Slip,  East 
River,  htld  to  be,  in  legal  contemplation,  a  public  nuisance,  and  causing 
special  injury  to  the  plaintiffs'  property.  It  was  ordered  to  be  removed  within 
six  months  after  due  notice  given. 

New-  Ycrk  Special  Term,  April,  1857.      • 
APPLICATION  for  judgment  to  abate  a  nuisance,  and  for  an 
injunction. 

The  facts  will  appear  in  the  opinion  of  the  court. 

D.  DUDLEY  FIELD,  for  plaintiffs 
SAMUEL  J.  TILDEN,/O>-  defendants. 
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ROOSEVELT,  Justice.  The  plaintiffs,  who  are  the  owners  of 
the  Croton  Mills,  and  a  large  amount  of  other  real  estate  in  the 
neighborhood  of  Pike  Slip,  on  the  East  River,  complain  that 
the  defendants,  about  a  year  ago,  stationed  in  the  slip  a  floating 
dock,  permanently  secured  to  one  of  ihe  piers,  greatly  incom- 
moding the  plaintiffs'  business,  increasing  the  expense  of  cart- 
age, and  impairing  the  value  of  their  property,  and  they  ask  for 
a  judgment  of  the  court  to  abate  "the  said  nuisance,"  as  they 
call  it,  and  to  restrain  the  defendants,  by  injunction,  from  fur- 
ther obstructing  or  incumbering  "  the  said  basin,  or  said  bulk- 
heads, or  piers." 

The  dock  company,  in  their  answer,  among  other  things, 
deny  that  their  works  are  an  obstruction  to  the  public  high- 
ways, or  that  they  are  a  public  nuisance ;  or  that  they  are 
"productive  of  great  injury  to  the  plaintiffs  or  any  other  citi- 
zens;" on  the  contrary,  they  insist  that  their  occupation  for 
the  lifting,  raising  and  sustaining  vessels  which  require  repairs, 
is  a  "lawful  commercial  use  of  the  pier,  basin  and  bulkhead." 

On  the  trial,  which  consumed  the  larger  portion  of  a  week,  a 
great  number  of  ship-owners,  mechanics,  and  other  persons, 
were  examined  as  witnesses  on  both  sides  of  the  contro- 
versy :  the  result  of  whose  testimony  shows  clearly  that  the 
dock,  to  some  extent,  is  the  cause  of  special  injury  to  the 
Messrs.  Hecker,  for  which,  if  it  be  a  public  nuisance,  not  au- 
thorized by  law,  they  have  a  special  right,  individually,  on 
their  own  separate  behalf,  to  ask  relief  at  the  hands  of  the 
court.  For  although  a  public  nuisance  may  be  abated  by  any- 
body, and  without  suit,  (5  Rep.  101 — Cro.  Car.  184,)  the  more 
orderly  mode  is  by  application  to  the  courts  and  the  officers  of 
the  law.  The  question,  then,  to  be  determined  is,  whether  the 
dock  of  the  defendants,  moored  and  permanently  established 
in  one  of  the  public  slips,  is,  in  legal  contemplation,  a  public 
nuisance. 

To  place  a  floating  dock  in  the  river,  it  is  said,  in  a  note  to 
Hawkins  Pleas  of  the  Crown,  (vol.  2,  chap.  75,  §  11,)  although 
beneficial  in  repairing  ships,  is  a  common  nuisance.  So  a  com- 
mon wagoner,  however  useful  and  necessary  may  be  his  occu- 
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pation,  who  continually  obstructs  the  passage  of  a  street  in  the 
exercise  of  his  business,  may  be  indicted  as  a  nuisance.  (6 
East's  Reports,  427.) 

Where  the  inhabitants  of  a  town  had,  by  custom,  a  watering 
place  in  common  for  their  cattle,  which  was  stopped  by  another, 
it  was  held  (5  Rep.  73,  9  id.  103)  that  any  one  inhabitant  might 
have  an  action  against  the  usurping  individual  as  for  a  nuisance. 
In  the  case  of  Corning  Of  Loicerre,  (6  Johnson's  Ch.  Rep.  439,) 
an  injunction  was  granted,  as  for  a  nuisance,  against  a  person 
who  was  erecting  his  house  partly  on  the  street,  to  the  preju 
dice  of  the  common  right  of  an  adjoining  owner. 

The  evidence  in  the  present  case  shows  that  the  business  of 
the  defendants,  although  highly  beneficial  to  the  commerce  of 
the  port,  is,  in  fact  and  in  its  very  nature,  a  monopoly.  It  is 
an  exclusive  appropriation  to  the  few  of  rights  belonging  equally 
to  the  many. 

The  slip  is  part  of  the  common  highway.  It  is  a  continua- 
tion either  of  the  street  or  of  the  river.  The  piers  are  its  inci- 
dents, and  necessary  to  its  enjoyment,  as  a  place  for  loading 
and  unloading.  The  case,  therefore,  comes  within  the  authori- 
ties cited,  in  both  respects — as  a  land  highway  and  as  a  water 
highway.  It  is  a  permanent  exclusive  appropriation  by  the 
defendants  of  the  south  half  of  the  pier  and  the  north  half  of 
the  slip.  No  vessel  can  enter  to  load  or  discharge,  or  for  any 
other  purpose,  except  to  repair,  and  then  only  on  paying  such 
toll  as  the  defendants  may  see  fit  to  prescribe.  And  the  same 
impediment  which  obstructs  the  access  of  vessels  to  the  pier, 
obstructs  the  cartage  to  and  from  the  vessels.  A  monopoly  is 
thus,  in  effect,  established  for  one  use  and  for  one  person. 

The  assumption  of  a  franchise  or  exclusive  privilege,  or,  in 
other  words,  the  setting  up  of  a  monopoly,  unless  sanctioned 
by  the  legislature,  is,  in  law,  a  nuisance.  The  recent  case  of 
the  Ninth  avenue  railroad,  (3  Jlbbott,  262,)  decided  at  general 
term,  is  a  direct  authority  to  that  effect. 

Now,  the  defendants  do  not  pretend  to  hold  a  legislative 
grant.  They  do  not  possess  even  an  ordinance  of  the  common 
council.  Their  only  warrant,  as  the  proof  shows,  is  the  per- 
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mit,  and  that  not  in  writing,  of* a  dock-master — an  officer  "le- 
gally authorized,"  the  answer  alleges,  "  to  assign  ships  and 
other  vessels  to  berths  and  locations,"  but  certainly  not  in- 
trusted with  the  sovereign  power  of  granting  monopolies.  The 
object  of  the  dock-master's  office,  however  much  perverted,  is 
.to  secure,  not  to  sell  or  infringe,  the  equal  rights  of  all ;  to  pre- 
vent encroachments,  and  not  to  create  or  defend  them.  His 
duty  is  to  see,  from  time  to  time,  that  equal  justice  is  done  be- 
tween contending  applicants,  and  not  to  relieve  himself  from 
recurring  labor  by  assigning  the  whole,  or  the  greater  part  of  a 
slip,  at  once  and  forever  to  a  particular  favorite. 

It  is  obvious,  besides,  that  a  floating  dock,  immovable  except 
in  a  perpendicular  sense,  could  never  have  been  intended  to  be 
embraced  in  the  terms  "  ships  or  vessels."  The  whole  scope 
of  the  ordinance  shows  that  those  words  had  reference  to  steam- 
ers and  sailing  craft,  whether  small  or  large,  which  had  occa- 
sion to  load  and  unload  freight  or  passengers,  and  which  were 
constantly  coming  and  going.  A  floating  dock,  firmly  moored 
to  one  place,  is  a  stationary  structure.  It  rises  and  falls  with 
the  tide,  but  has  no  horizontal  motion.  By  a  bold  figure  of 
speech,  and  a  figurative  sense,  it  may,  perhaps,  be  called  a 
vessel,  as  the  human  structure  itself,  in  the  same  manner,  is 
also  sometimes  designated  by  that  appellation.  But  the  dock 
is  no  more  a  vessel,  in  the  sense  of  the  ordinance,  than  the  mart 
or  the  woman.  And  even  if  it  could  be  so  considered,  no  offi- 
cer, as  was  held  by  Judge  MITCHELL,  in  the  case  of  another  of 
these  dorks,  (13  How.  40,)  has  the  power  to  allow  even  a  ship 
to  lie  permanently  in  any  place  needed  for  the  accommodation 
of  vessels  in  active  employment. 

Floating  docks  are,  no  doubt,  needed.  They  must  be  moored 
somewhere.  The  evidence  shows  that  they  can  be  placed  else- 
where in  the  harbor,  without  injuriously  obstructing  the  ordinary 
operations  of  loading  and  unloading. 

Other  locations,  perhaps,  may,  in  some  respects,  be  less  con- 
venient. That  is  a  consideration,  however,  to  be  brought,  not 
to  the  courts,  but  to  the  legislature — the  body  which  alone 
represents,  and  which,  to  attain  a  greater  good,  can  alone, 
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within  certain  limits,  reflate  and  even  waive  the  common 
rights.  All  that  a  judge  can  do  is  to  pronounce  upon  the 
claims  of  the  defendants  under  the  law  as  it  stands — those 
claims  permanently  to  monopolize  a  large  portion  of  a  num- 
ber of  the  public  slips,  forming  part  of  a  great  maritime  high- 
way, and,  indirectly,  without  the  sanction,  and  without  the 
safeguards  of  law,  to  levy  such  tolls  for  a  special  use  as  the 
dock  company  may  see  fit  to  exact,  cannot  be  sustained. 
And  above  all,  the  plea  of  a  dock-master's  fiat  as  the  warrant 
for  their  commencement  and  continuance,  can  never  be  accept- 
ed. The  despotism,  as  it  is,  is  sufficiently  obnoxious — extended 
to  the  proposed  limits,  it  would  be  intolerable.  Even  the  com- 
mon council  have  no  such  power.  By  the  act  of  April  16,  1830, 
they  were  authorized  to  pass  ordinances  designating,  from  time 
to  time,  particular  wharves,  piers  and  slips,  for  the  particular 
use  "of  particular  classes  or  descriptions  of  ships  or  vessels." 
But  no  authority  was  given  to  favor  one  particular  ship  or  ves- 
sel to  the  prejudice  of  every  other  of  the  same  class.  So  that, 
even  were  we  to  regard  a  floating  dock  as  a. ship  or.  vessel,  the 
common  council  would  have  no  power  to  give  it  an  exclusive 
privilege  as  a  permanent  stationary  fixture.  But  a  dock,  as  we 
have  seen,  is  not  a  ship  or  vessel,  and  the  common  council,  as 
its  ordinances  show,  have  exercised  no  such  power,  and  made 
no  such  grant.  Shall  one  of  their  subordinate  officers,  then,  be 
permitted  to  assume  a  jurisdiction  which  his  superiors  do  not 
claim  1  The  late  report  in  the  legislature  of  the  state,  on  the 
subject  of  harbor-masters,  is  not  calculated  to  encourage  ad- 
vances in  that  direction.  Nor  is  there  anything  in  the  history 
of  monopolies  in  general  to  make  it  proper  that  courts  should 
particularly  favor  them.  Their  natural  tendency  is  to  generate 
corruption,  which,  in  its  turn,  accelerates  the  growth  of  its  pa- 
rent. Even  in  royal  hands,  the  power  was  found  too  great  for 
human  virtue.  In  the  reign  of  Queen  Elizabeth,  its  exercise 
had  become  so  ruinous,  and  had  attained,  as  the  law-books  tell 
us,  such  "  an  enormous  height,"  that  parliament,  at  length,  was 
compelled  to  interpose,  and  to  declare  that  all  monopolies, 
however  sanctioned,  except  in  certain  special  enumerated  cases, 
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unless  granted  by  express  statute,  ^hould  be  null  and  void. 
(21  James  I.  ch.  3.) 

If  a  dock-master  may  grant  the  exclusive  use  of  one  pier  and 
slip,  he  may  also  of  another,  and  another,  until  the  whole,  if 
properly  applied  for,  shall  have  been  parceled  out  to  his  liberal 
favorites,  who  will  then  be  invested  with  the  sole  privilege  of 
repairing  all  the  ships  and  vessels  in  the  harbor  of  New- York, 
with  no  restraint  as  to  price,  except  such  as  their  own  interest 
may  dictate.  Eleven  such  exclusive  appropriations,  by  dock- 
masters'  fiats,  have  already  taken  place,  and  some  millions  of 
property,  it  is  suggested,  are  thus  depending  on  a  dock-mas- 
ter's will. 

We  may  well  ask,  Can  this  be  law?  Can  it  be,  that  the 
common  rights  of  all  may  be  thus  invaded?  or  the  special 
rights  (if  rights  they  be)  of  the  law  thus  secured  ?  To  answer 
the  question,  it  would  seem,  needs  only  to  state  it. 

I  have  delayed  the  decision  of  this  case  in  the  hope  that  the 
whole  subject  of  floating  docks  in  the  harbor  of  New-York 
would  be  brought  before  the  legislature,  which  has  been  in 
session  for  the  last  three  months.  To  that  body,  as  already 
stated,  it  properly  belongs  to  allow  and  regulate  such  struc- 
tures, to  fix  their  location,  to  prescribe  and  define  their  duties, 
and  to  limit  the  tolls  they  may  exact. 

The  officers  of  the  company  not  having  seen  fit  to  make  any 
application  in  that  quarter,  the  court  has  no  alternative  but  to 
apply  the  law  as  it  stands,  and  to  direct  a  decree  to  be  entered 
for  the  removal  of  the  defendants'  dock  within  six  months  after 
due  notice  given,  but  without  costs  to  either  party. 
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SUPREME   COURT. 

AMES  and  others  agt.  LOCKWOOD. 

A  sheriff's  sale  of  real  estate  will  be  set  aside  in  favor  of  a  judgment-creditor, 
where  it  appears  he  has  been  misled  by  the  conduct  of  the  sheriff  or  his  depu- 
ties, who  had  the  execution — especially  where  the  property  has  been  sacri- 
ficed. 

The  sale  of  separate  parcels  of  real  estate  together  as  one  parcel,  is  always  suffi- 
cient cause  for  setting  aside  the  sale. 

Montgomery  Circuit,  JVov.,  1856. 

MOTION  to  set  aside  sheriff's  sale,  by  plaintiffs,  who  recov- 
ered, in  this  action  against  defendant,  a  judgment  for  $651.53. 

The  real  estate  sold  was  situated  in  the  city  of  Brooklyn,  and 
consisted  of  several  city  lots,  and  of  two  separate  parcels  not 
connected  with,  or  contiguous  to  each  other;  and  the  whole 
was  sold  together  as  one  parcel,  and  bid  off  for  $38.  The 
property  was  worth  $8,000. 

The  plaintiffs  are  judgment-creditors  of  defendant.  The  at- 
torneys of  the  former  issued  an  execution  on  the  judgment  to 
the  sheriff,  and  subsequently  stated  to  him,  in  a  letter,  that  they 
desired  to  give  all  requisite  attention  to  the  execution,  and 
would  come  to  Brooklyn  at  any  time,  if  necessary,  for  that 
purpose.  The  sheriff's  deputy  acknowledged  the  receipt  of 
such  letter,  and  stated,  in  his  reply  thereto,  "that  he  would  see 
them  (the  attorneys)  again  soon." 

The  property  was  subsequently  sold  by  another  deputy  of 
the  sheriff  on  the  3d  May.  1856,  without  any  previous  notice 
of  the  sale  to  the  plaintiffs'  attorneys,  for  $38,  to  one  W.  H. 
Keith. 

Mr.  Taber,  one  of  the  attorneys  of  the  plaintiffs,  swears  that 
had  they  not  relied  upon  receiving  notice  from  the  sheriff,  they 
would  have  attended  the  sale,  and  either  bid  to  the  full  amount 
of  the  judgment,  interest  and  costs,  or  have  directed  the  execu- 
tion to  be  returned  unsatisfied. 
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Defendant  has  little  or  no  property,  except  the  real  estate 
sold  on  such  execution,  and  the  plaintiffs  will  lose  the  amount 
due  on  their  judgment  unless  the  sale  is  opened  or  set  aside. 
The  defendant,  a  few  days  before  the  docketing  of  the  judg- 
ment, and  after  the  cause  was  noticed  for  trial,  conveyed  such 
real  estate  to  his  daughter  without  consideration.  The  pur- 
chaser swears  that  he  purchased  the  premises  in  good  faith ; 
but  it  appears  that  at  the  time  of  the  sale  the  defendant  was  in 
his  employ,  or  was,  secretly,  his  partner  in  business.  The  at- 
torney of  the  plaintiffs,  on  the  21st  Oct.,  185G,  offered  to  pay 
Keith  the  said  sum  of  $38,  and  interest  since  the  sale,  which 
he  declined  to  receive. 

CLARK  B.  COCHRAN,  for  plaintiffs. 

RICHARD  H.  CUSHNEY,  for  the  purchaser  and  the  defendant. 

PAIGE,  Justice.  The  plaintiffs  are  entitled  to  have  the  sale 
set  aside.  Their  attorneys  were  misled  by  the  letter  of  the 
sheriff's  deputy,  who  stated  therein  that  he  would  see  them 
again  in  respect  to  the  execution.  They  had  reason  to  rely  on 
this  assurance  that  they  would  receive  notice  in  case  their  at- 
tendance at  the  sale  was  necessary  to  protect  the  interests  of 
their  clients.  They  were  prevented  from  attending  and  bid- 
ding at  the  sale  by  this  promise  or  assurance  of  the  sheriff's 
deputy,  to  give  them  notice  of  the  sale.  This  alone  is  a  suffi- 
cient cause  for  setting  aside  the  sale,  as  the  property  has  been 
sacrificed.  The  conduct  of  the  deputy  produced  surprise  upon 
the  plaintiffs'  attorneys,  and  evidently  misled  them.  The  case 
comes  clearly  within  the  decision  in  Collier  agt.  Whipple,  (13 
Wend.  224,  228,  230.) 

The  sale  of  the  separate  parcels  of  the  real  estate  together 
as  one  parcel,  is  always  sufficient  cause  for  setting  aside  the 
sale.  Parties  interested  in  a  sheriff's  sale  have  a  right  to  ex- 
pect that  the  property  will  be  put  up  and  sold  in  the  usual 
manner,  and  in  accordance  with  the  requirements  of  law ;  and 
if  it  appears  that  the  property  has  been  sacrificed  by  the  neglect 
of  the  sheriff  to  comply  with  such  requirements  in  respect  to 
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the  sale,  the  parties  injured  are  entitled  to  a  resale;  or  to  such 
other  relief  as  can  be  given  without  doing  injustice  to  bona  fide 
purchasers  at  the  sale.  (9  Paige,  259 ;  2  id.  339, 100  ;  26  Wend. 
143;  3  John.  Ch.  424;  10  Paige,  243,  487;  6  Wendell,  522; 
18  id.  611.) 

Keith,  the  purchaser,  swears  that  he  purchased  the  premises 
fairly,  and  without  collusion  with  any  one.  The  fact,  however, 
that  the  defendant  was,  at  the  time  of  the  sale,  either  in  the 
employ  of  Keith  or  his  partner  in  business,  connected  with  the 
voluntary  conveyance  of  the  former  to  his  daughter,  evidently 
with  the  intent  to  defraud  the  plaintiffs,  is  calculated  to  cast 
suspicion  upon  the  good  faith  of  the  purchase  by  Keith. 

The  sale  must  be  set  aside ;  but  it  must  be  set  aside  only 
upon  the  condition  that  the  plaintiffs  repay  to  Keith  $38,  the 
amount  of  his  bid  paid  to  the  sheriff,  with  interest  thereon  since 
the  sale,  and  also  $7  costs  of  opposing  this  motion. 


SUPREME  COURT. 

LEWIS  R.  CHESBROUGH  agt.  THE  NEW-YORK  &  ERIE  RAIL- 
ROAD COMPANY. 

Where  an  agreement  to  enter  into  a  contract  is  fulfilled,  by  the  parties  entering 
into  the  contract  in  pursuance  of  the  agreement,  and  the  contract  is  expressly 
taken  in  lieu  of  the  agreement,  ihe  agreement  cannot  be  made  the  basis  of  an 
action  with  the  contract,  on  the  ground  that  several  months  having  elapsed 
between  the  agreement  and  the  contract,  important  rights  may  have  intervened, 
where  the  complaint  does  not  aver  what  those  rights  are.  In  the  absence  of 
such  averments,  the  agreement  will  be  stricken  out,  on  motion,  as  irrelevant 
and  redundant. 

Causes  of  action  which  are  stated  in  this  manner:  that  he,  (the  plaintiff,)  at 
their  (the  defendants')  request,  rendered  to  defendants  other  services,  as  agent, 
for  which  he  is  entitled  to  have,  as  a  fair  reward,  fifty  dollars :  also,  for  work, 
labor  and  services  done,  and  materials  furnished  by  plaintiff  for  defendants, 
are  insufficient. 

That  is,  they  are  insufficient  as  being  indefinite  and  uncertain:  not  that  the 
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facts,  if  properly  stated,  are  insufficient  in  themselves  to  constitute  a  cause  of 
action.  If  objection  to  the  latter  is  made,  it  must  be  by  demurrer,  not  by 
motion  to  strike  out,  or  to  render  more  definite  and  certain. 
The  case  of  Allen  agt.  Patterson,  (3  Seld.  476,)  considered.  On  the  subject 
of  the  standard  of  definiteness  and  certainty  in  pleading,  held,  that  that  case 
decides  nothing;  and  on  the  subject  of  the  sufficiency  of  a  pleading  in  matter 
of  substance,  which  is  the  only  question  raised,  it  decides  nothing  new  in 
principle. 

New-York  Special  Term.  Feb.,  1857. 

THIS  is  a  motion,  under  §  160  of  the  Code,  to  strike  out  from 
a  complaint,  as  irrelevant  and  redundant,  certain  parts  of  it,  and 
also  as  to  certain  other  parts  of  it,  that  they  be  made  definite 
and  certain. 

EATON  &  DAVIS,  for  motion* 
TRACY,  WAIT  &  OLMSTED,  opposed. 

PEABODY,  Justice.  The  plaintiff,  in  his  complaint,  alleges 
that  on  the  8th  of  May,  1841,  an  agreement  was  made  between 
him  and  his  associates,  on  one  side,  and  the  defendants  on  the 
other  side,  which  was  reduced  to  writing  and  signed  ;  and 
which  provides,  in  substance,  that  a  contract,  to  the  effect 
therein  particularly  stated,  shall  be  entered  into  between  the 
parties  thereto,  "  as  soon  as  the  same,  together  with  the  requi- 
site plans  and  specifications,  can  be  prepared, v  for  constructing 
about  fifty  miles  of  defendants'  road.  A  copy  of  this  paper, 
commencing,  "  Memorandum  of  agreement,"  &c.,  is  set  forth 
in  the  complaint,  and  states,  with  some  precision,  what  the 
tenor  of  the  contract  therein  provided  for  shall  be. 

After  setting  forth  this  "  memorandum  of  agreement,"  the 
complaint  proceeds  to  state,  that  said  agreement  "  was  after- 
wards modified,  amended  and  enlarged  by  the  parties,"  and  in 
lieu  thereof"  a  final  contract,"  under  the  same  date,  and  ratified 
and  approved  by  the  defendants  on  the  19th  of  February,  1842, 
was  executed  by  the  parties  ;  of  which  last-mentioned  contract 
a  copy  is  then  set  forth  in  the  complaint. 

It  is  admitted  that  the  last  contract  covers  all  the  ground 
covered  by  the  first,  and  no  objection  is  made  that  it  is  imper- 
fect, or  fails  fully  to  express  the  intent  of  the  parties. 
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The  first  of  these  the  defendants  move  to  strike  out,  as  irrele- 
vant and  redundant. 

At  first  view,  it  seems  to  be  pretty  clear,  that  an  agreement 
to  enter  into  a  contract  is  fulfilled  \vhen  the  contract  pursuant 
to  the  terms  of  the  agreement  has  been  entered  into  by  the  par- 
ties, and  that  being  functus  afficio  it  cannot  be  the  basis  of  an 
action.  The  pleading  expressly  states  that  the  latter  or  final 
contract  was  entered  into,  and  that  it  was  "  in  lieu  ''  of  the 
former.  If  so,  it  supersedes  it,  and  the  rights  of  the  parties 
under  the  former  have  been  terminated  by  virtue  of  this  substi- 
tution of  the  second  in  the  place  of  it.  But  it  is  argued  that 
the  earlier  one  having  preceded  the  later  by  some  months,  rights 
may  have  arisen  under  it  which  can  only  be  enforced  by  pro- 
ceeding on  that,  and  that  the  final  contract,  although  intended 
by  the  parties  to  cover  all  the  ground  covered  by  the  first,  may 
not  be  as  full  and  comprehensive  in  all  respects,  and  that  the 
court,  on  this  motion  at  all  events,  will  not  decide  that  the 
plaintiff  can  have  no  rights  under  the  first,  which  he  has  not,  to 
the  same  extent,  and  capable  of  being  enforced  in  a  manner 
equally  beneficial  under  the  second. 

Perhaps  it  would  not  so  decide  if  the  pleadings  contained  any 
suggestions  of  that  kind,  or  were  framed  with  reference  to  such 
a  use  of  the  original  agreement.  If,  for  instance,  the  first  agree- 
ment were  set  forth  as  the  basis  of  an  action,  and  the  second 
one  were  set  out  as  another  ground  of  action,  and  breaches  of 
the  former  as  well  as  the  latter  were  alleged,  so  that  the  plain- 
tiff, on  the  trial,  could,  under  some  conceivable  state  of  circum- 
stances, avail  himself  of  the  earlier  contract ;  but  in  this  com- 
plaint the  second  is  expressly  averred  to  have  been  given  "  in 
lieu  "  of  the  first,  and  this  statement,  so  far  from  suggesting 
such  a  contingency,  and  a  resort  to  the  earlier  contract  in  case 
it  should  arise,  or  even  leaving  the  plaintiff  at  liberty  to  make 
such  a  use  of  it,  seems  expressly  to  exclude  it,  and  by  declaring 
that  the  later  was  given  "in  lieu"  of  the  earlier — that  is,  in 
place,  room,  or  stead  of  it;  in  effect,  declares  that  the  earlier 
one  has  been  removed  from  the  place  it  occupied  between  the 
parties,  and  the  later  one  installed  therein. 
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If,  as  is  averred,  the  final  contract  is  given  in  lieu,  or  in  place 
of  the  earlier  one,  it  must  supersede  and  displace  it ;  and  unless 
in  some  respect  it  fails  of  this  end,  (which  we  are  forbidden  by 
the  averments  in  this  pleading,  from  presuming,)  and  thus  fails 
to  answer  the,  purpose  for  which  it  was  intended,  the  instru- 
ment thus  supplanted  is  dispensed  with,  and  is  not  available  to 
the  plaintiff  as  the  basis  of  an  action,  for  it  is  not  a  subsisting 
contract  between  the  parties.  The  pleading,  therefore,  shows 
that  the  earlier  contract  does  not,  and  cannot  form  the  basis  of 
this  action,  or  of  any  claim  asserted  in  it ;  and  as  it  is  not  other- 
wise relevant,  as  the  pleading  now  stands,  the  motion  to  strike 
it  out  must  be  granted.  The  plaintiff  is  at  liberty,  however,  to 
amend  his  pleading,  with  a  view  to  retaining  this  part  of  it,  if 
he  be  so  advised. 

The  causes  of  action  stated  in  folios  116  and  117  of  the  com- 
plaint, are  not  stated  with  sufficient  definiteness  and  certainty. 
It  is  sometimes  said, 'that  the  provisions  of  the  Code  have  been 
repealed  by  judicial  decisions,  which  have,  in  effect,  reinstated 
the  common  counts  as  used  under  our  former  system  of  plead- 
ing; but  I  think  that  no  mode  of  pleading  has  been  sanctioned 
as  vague  and  indefinite  as  is  adopted  here. 

At  folio  116  plaintiff  says  that  he,  at  their  request,  rendered 
to  defendants  other  services,  as  agent,  for  which  he  is  entitled 
to  have,  as  a  fair  reward,  fifty  dollars  :  and  at  folio  117,  in  simi- 
lar terms,  he  counts  for  work,  labor  and  services  done,  and  ma- 
terial furnished  by  plaintiff  for  defendant.  I  think  there  is  no 
authority  for  such  indefiniteness  and  uncertainty  in  pleading  as 
this.  As  to  the  first  of  these  causes  of  action,  no  date  is  given. 
The  nature  of  the  services  is  not  stated.  The  subject  of  the 
services,  the  place  where,  and  the  subject  matter  on  or  respect- 
ing which  they  were  rendered,  are  not,  nor  is  either  of  them, 
stated — and  without  some  of  these  the  defendant  is  not  suffi- 
ciently notified  of  the  nature  of  the  claim  to  enable  him  either 
to  answer  or  prepare  for  the  trial  intelligently.  I  do  not  say 
that  the  omission  of  each  of  these  is  in  itself  conclusive  against 
the  sufficiency  of  the  pleading;  on  the  contrary,  some  of  them 
might,  perhaps,  be  dispensed  with,  or  stated  generally,  and  still 
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leave  the  pleading  sufficient,  if  the  others  were  stated.  The 
services  might,  perhaps,  be  sufficiently  designated  to  inform  the 
defendant  of  the  cause  of  action  without  a  statement  of  all  their 
particulars,  but  some  of  them  certainly  should  be  given.  Some 
description  or  designation  of  the  services  for  which  compensa- 
tion is  claimed,  the  defendant  certainly  has  a  right  to  demand. 
As  it  now  stands,  any  kind  of  services  as  agent,  respecting  any 
subject  matter,  at  any  past  time,  at  any  place,  comes  within  the 
allegation,  so  general  and  indefinite  is  the  language  of  the  com- 
plaint, and  may  be  proved  under  it. 

The  fifth  cause  of  action,  at  folio  117,  is  stated,  if  possible, 
even  more  vaguely,  than  the  one  last  referred  to.  In  this  the 
claim  is  for  work,  labor  and  materials  furnished ;  and  it  does 
not  even  designate  the  character  of  either  at  all,  in  any  one 
respect — not  even  as  far  as  the  last,  in  which  plaintiff  does  say 
that  the  services  therein  mentioned  were  rendered  as  agent. 

The  sixth  cause  of  action  is  stated  to  be  for  money  "  ex- 
pended in  the  payment  of  fees  and  charges  of  the  sheriff," 
$535,  "  on  or  about  the  1st  of  January,  1843."  What  fees  and 
charges  of  the  sheriff?  Fees  and  charges  of  what  sheriff?  For 
what  services  of  the  sheriff?  In  what  business?  Where  ren- 
dered? When  rendered  ?  To  what  sheriff  paid  ? 

In  the  absence  of  all  information  on  these  points,  the  defend- 
ant can  ascertain  what  may  be  intended  by  searching  through 
all  past  time  for  all  fees  and  charges  of  any  and  all  sheriffs,  and 
if  he  find  a  payment  made,  or  a  debt  of  the  kind  which  may 
have  been  paid  by  plaintiff,  on  or  about  the  1st  of  January, 
1843, — (this  date  of  the  payment  being  the  only  matter  of  de- 
scription vouchsafed  to  him,) — he  will  find  a  payment  which 
may  be  the  one  intended ;  and  the  plaintiff,  on  the  trial,  under 
this  pleading,  would  only  be  limited  to  the  same  ample  boun- 
daries in  his  proofs.  This,  although  less  objectionable  than 
the  statement  of  the  two  preceding  causes,  is,  nevertheless,  by 
no  means  definite  or  certain,  and  should  be  reformed. 

As  to  these,  the  complaint  should  be  made  more  definite  and 
certain. 

And  now  what  is  the  case  at  whose  door  all  the  sins  of  loose 
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pleading  of  this  kind  are  laid,  as  being  authorized  by  if?  It  is 
JlUen  agt.  Patterson^  (3  Seld.  476.)  That  action  was  for  goods 
sold  and  delivered — the  sum  being  due  on  account.  The  com- 
plaint, besides  the  fact  of  sale,  states,  first  the  place  of  the  sale 
and  delivery — "  the  city  of  Buffalo  in  said  county  of  Erie  :" 
second,  the  date  of  it—"  the  first  day  of  May,  1849  :"  third, 
the  parties  to  it — "by  the  plaintiff  to  the  defendant:"  fourth, 
the  amount  of  it — "  $371.01 :"  and  that  said  sum  was  then  due, 
that  is,  that  the  terms  of  credit  had  expired.  The  items  of  the 
account  are  not  given,  and  the  Code  expressly  provides  that 
they  need  not  be  given  in  a  pleading. 

These  are  all  the  material  facts  necessary  to  be  proved  under 
any  system  of  pleading  of  which  we  have  had  any  practical  knowl- 
edge, and  these  all  appear  fully  in  the  complaint  in  this  much- 
abused  case.  It  is  true,  that  they  are  not  stated  in  the  manner 
and  style  which  might  best  accord  with  the  taste  of  a  fastidious 
pleader  under  our  Code  ;  but  they  are  intelligently  and  fully 
stated,  nevertheless,  and  plainly  appear  in  the  complaint.  The 
pleading  would  have  been  more  complete,  if  it  had  stated 
whether  the  price  claimed  was  fixed  by  contract  between  the 
parties,  or,  in  the  absence  of  a  contract,  was  claimed  as  the 
value  of  the  goods.  This  is  done  in  effect,  however;  for  no 
contract  as  to  the  price  is  alleged,  and  the  claim  of  that  sum  as 
the  price  or  sum  due  for  them,  without  stating  that  there  was  a 
contract  for  it,  is,  in  effect,  claiming  it  as  the  value,  and  not  as 
the  contract  price  of  them. 

The  objection  in  that  case,  moreover,  is  taken  by  demurrer, 
and  the  ground  stated  is,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Defects  of  pleading,  like  those  urged  on  this  motion,  are  not 
properly  grounds  of  demurrer,  even  where  they  plainly  appear; 
and  the  decision  in  that  case,  that  the  pleading  was  good  on 
that  demurrer,  by  no  means  establishes  its  completeness,  tested 
by  a  motion  of  this  kind. 

Mere  indefiniteness  and  uncertainty  are  never  proper  grounds 
of  demurrer  under  our  rules  of  pleading,  and  especially  are  they 
not  grounds  for  one  like  this,  in  its  nature  a  general  demurrer. 
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A  pleading  may  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  still  these  facts  may  be  stated  in  a  manner  very 
unsatisfactory,  and  not  definite  or  certain. 

The  mode  adopted  in  this  case,  indeed,  might  very  possibly 
be  held  sufficient  on  a  general  demurrer,  where  the  question 
would  be,  whether  the  facts  stated  were  in  themselves  sufficient 
to  constitute  a  cause  of  action,  and  not  whether  they  were 
stated  with  sufficient  definiteness  and  certainty  to  satisfy  the 
requirements  of  our  system  of  pleading,  as  to  manner  and  full- 
ness of  statement. 

The  motion  relates  to  the  mode  of  stating  the  facts — the  de- 
murrer to  the  sufficiency  of  facts  stated.  Each  remedy  has  its 
peculiar  duties  and  functions,  and  each  is  proper  only  in  its  own 
place,  and  cannot  properly  take  the  place  of  the  other. 

That  case,  therefore,  does  not  decide  that  the  pleading  then 
examined  is  sufficiently  definite  and  certain ;  and  if  it  did,  it 
would  still  fall  far  short  of  what  is  constantly  imputed  to  it  as 
authorizing  laxity  and  vagueness  ;  for  that  pleading,  compared 
with  those  it  is  invoked  as  authority  to  sustain,  is  both  definite 
and  certain. 

The  form  of  statement  is,  to  be  sure,  somewhat  like  that 
once  used  in  what  were  called  the  common  counts,  but  the  facts 
stated  are  much  more  full.  On  the  subject  of  the  standard  of 
definiteness  and  certainty  required  in  pleading,  that  case  decides 
nothing;  and  on  the  subject  of  the  sufficiency  of  a  pleading  in 
matter  of  substance,  which  is  the  only  question  raised  there,  it 
decides  nothing  new  in  principle. 
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SUPREME   COURT. 

JONATHAN  SEYMOUR  agt.  WILLIAM  MERCER. 

A  local  officer  elected  to  discharge  the  duty  of  surrogate  in  a  county,  where 
there  is  an  acting  county  judge  and  surrogate,  (§  1,  ch.  306,  of  S ess.  Laws, 
1849—1  R.  S.  4th  ed.  314,  §  18,)  has  all  the  powers  of  the  county  judge, 
which  he  could  perform  out  of  court,  or  at  chambers,  as  well  as  all  other 
powers,  both  of  county  judge  and  of  surrogate,  in  case  of  inability  or  vacancy 
in  the  offices  respectively. 

Therefore,  such  local  officer  may  grant  an  order  of  arrest,  without  regard  to 
the  questions  whether  the  office  of  county  judge  was  vacant,  or  his  inability 
to  act. 

It  seems,  that  there  are  no  powers  or  duties  appertaining  to  a  county  judge  to  be 
exercised  out  of  court,  but  what  appropriately  fall  under  the  denomination  of 
special  cases.  However  that  may  be,  the  granting  of  an  order  of  arrest  is 
clearly  a  special  case. 

Cayuga  Special  Term,  Nov.,  1856. 

MOTION  by  the  defendant  to  vacate  order  of  arrest. 

The  facts  are  stated  in  the  following  opinion. 

GEO.  0.  RATHBUN,  for  defendant. 
H.  V.  ROWLAND,  for  plaintiff". 

WELLES,  Justice.  The  order  of  arrest  was  granted  by  C. 
W.  Haynes,  special  surrogate  of  the  county  of  Cayuga.  It  ap- 
pears that,  at  the  time  the  order  was  granted,  there  was  a 
county  judge,  and  also  a  surrogate  in  and  for  said  county — the 
offices  being  separate  and  held  by  different  persons ;  that  there 
was  then  no  vacancy  in  the  office  of  county  judge,  nor  any  ina- 
bility on  the  part  of  that  officer  to  perform  his  duties  as  such. 
Mr.  Haynes  was  elected  a  local  officer  to  discharge  the  duty  of 
surrogate  for  Cayuga  county,  in  pursuance  of  §  1  of  chap.  306, 
of  the  Sess.  Laws  0/1849.  (1  R.  S.  4  ed.  314,  §  18.) 

The  defendant's  counsel  claims  that  the  local  officers  men- 
tioned in  the  section  referred  to,  have  no  power  to  act  in  any 
case,  except  where  the  office  of  county  judge  or  surrogate  is 
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vacant,  or  in  case  of  the  inability  of  the  incumbents  of  those 
offices  respectively  to  discharge  their  duties  as  such. 

Section  15,  of  article  six  of  the  constitution,  authorizes  the 
legislature  to  provide  for  the  election  of  local  officers,  not  ex- 
ceeding two  in  any  county,  "to  discharge  the  duties  of  county 
judge  and  of  surrogate,  in  cases  of  their  inability,  or  of  a  va- 
cancy, and  to  exercise  such  other  powers  in  special  cases  as 
may  be  provided  by  law." 

It  is  provided,  by  §  1  of  chap.  108  of  the  Sess.  Laws  0/1851, 
(1  R.  S.  4  ed.,  314,  §  19,)  that  such  local  officers,  in  counties 
where  there  is  no  separate  officer  to  discharge  the  duties  of  sur- 
rogate, shall  be  designated  as  special  county  judge;  and  in 
those  counties  where  there  is  such  separate  officer,  such  local 
officers  shall  be  designated  as  special  county  judge  and  special 
surrogate  respectively  ;  and  that  "  such  local  officers,  so  elected 
to  discharge  the  duties  of  county  judge,  or  of  county  judge  and 
surrogate,  or  to  discharge  the  duties  of  surrogate  in  those  coun- 
ties where  there  shall  be  separate  officers  to  discharge  the  duties 
of  surrogate,  shall  possess  all  the  powers,  and  perform  the  duties 
which  are  possessed  and  can  be  performed  by  a  county  judge  out  of 
court,"  &c.  It  is  entirely  clear  that  the  legislature  intended  to 
confer  upon  these  local  officers,  both  special  county  judges  and 
special  surrogates,  all  the  powers  of  the  county  judges  which 
they  could  perform  out  of  court,  or  at  chambers,  as  well  as  all 
other  powers  both  of  county  judge  and  of  surrogate,  in  case  of 
inability  or  vacancy  in  the  offices  respectively.  And  this  con- 
struction, I  think  is  warranted  by  the  provision  of  the  constitu- 
tion above  referred  to. 

The  only  question  there  can  be  is,  whether  the  act  does  not 
embrace  a  larger  class  of  cases  than  the  constitution  contem-  ' 
plates.  The  latter  uses  the  expression,  "  such  other  powers  in 
special  cases  as  may  be  provided  by  law,"  while  the  language 
of  the  former  is,  "all  the  powers,  and  perform  all  the  duties 
which  are  possessed  and  can  be  performed  by  a  county  judge 
out  of  court." 

I  am  not  aware  of  any  powers  or  duties  appertaining  to  a 
county  judge  to  be  exercised  out  of  court,  but  what  appropri- 
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ately  fall  under  the  denomination  of  special  cases.  However 
that  may  be,  the  granting  the  order  in  question  was  clearly  a 
special  case.  It  was  made  under  §§  179,  180  and  181  of  the 
Code :  and  the  act  of  the  legislature  is  valid,  at  least  so  far  as 
it  keeps  within  ihe  scope  of  the  powers  granted  by  the  consti- 
tution, or  does  not  exceed  the  prescribed  limits  of  that  instru- 
ment. 

My  opinion,  therefore,  is,  that  Mr.  Haynes  possessed  the 
power  to  make  the  order  in  question,  without  regard  to  the 
questions  whether  the  office  of  county  judge  was  vacant,  or  of 
the  inability  of  the  incumbent. 

The  motion  is  denied,  but  without  costs. 

NOTE. — The  above  decision  was  affirmed,  on  appeal,  at  the  Monroe  general 
term  in  December,  1856. 


SUPERIOR  COURT. 
-~k 

CHARLES  D.  FREDRICKS,  GEORGE  PENABERT  and  Louis  LE 
BLANC  agt.  CONSTANT  MAYER  and  JEREMIAH  GURNEY. 

An  artist  who  has  entered  into  a  written  agreement  to  perform  his  professional 
services  for  a  party,  for  a  limited  time,  at  a  stipulated  price,  and  hinds  himself 
not  to  work  for  any  other  house  or  person  during  said  time;  and  the  agree- 
ment is  mutual  that  the  party  who  engages  shall  employ  and  pay  him  accord- 
ing to  the  agreement,  may  he  restrained  by  injunction,  from  performing  such 
services  during  the  term,  for  any  other  person  than  the  party  to  the  agreement, 
without  the  consent  of  the  latter. 

The  principle  is  this :  That  services  which  involve  the  exercise  of  powers  of 
mind,  which,  in  many  cases,  as  of  writers  and  performers,  are  purely  and 
largely  intellectual,  may  form  a  class  in  which  the  court  will  interfere;  such 
services  are  generally  individual  and  peculiar.  They  exist  in  nature,  or  in 
degree,  with  some  modification  of  character,  or  expression  in  the  one  person. 
This  element  of  mind  exhibited  in  the  subject  of  the.  contract,  as  distin- 
guished from  what  is  mechanical  and  material,  furnishes  a  rule  of  distinction 
and  decision. 

Special  Term,  Feb.,  1857. 
MOTION  for  injunction. 
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A.  R.  DYETT,  for  plaintiffs. 
F.  HOWLAND,  for  defendants. 

HOFFMAN,  Justice.  The  plaintiffs  state  themselves  to  be 
partners,  doing  business  in  Paris,  as  photographists,  and  in  the 
city  of  New- York  under  the  name  of  Charles  D.  Fredricks. 
That  on  the  2d  of  June,  1855,  they  entered  into  a  written  con- 
tract with  the  defendant  Mayer,  which  is  annexed  to  the  com- 
plaint, and  is  as  follows : — 

"  Fredricks,  Penabert  &  Le  Blanc,  photographists,  40  Rue 
Basse  au  Rempart,  Paris,  New- York  and  St.  Louis,  United 
States,  of  the  first  part,  and  Constant  Mayer,  artiste  painter,  of 
the  second  part,  do  hereby  agree  to  the  following,  viz.: — 

"Jlrt.  1.  Fredricks,  Penabert  &  Le  Blanc  agree  to  employ, 
for  three  years,  Mr.  Mayer,  as  artist  painter. 

"Jlrt.  2.  Mr.  Mayer  agrees,  on  his  part,  to  retouch  in  oil 
the  photographic  proofs,  and  everything  which  appertains  to  an 
artist  in  that  style,  for  the  house  in  New- York,  United  States ; 
and  he  hereby  binds  himself  not  to  work  for  any  other  house  or 
person  during  the  term  of  this  contract,  excepting  Fredricks, 
Penabert  &  Le  Blanc. 

"Jlrt.  3.  Mr.  Mayer,  at  the  requisition  of  Fredricks,  Pena- 
bert &  Le  Blanc,  will  proceed  to  New-York,  United  States, 
where  he  will  place  himself  at  the  disposition  of  Mr.  Fredricks 
for  the  above-mentioned  term  of  three  years,  commencing  from 
the  day  of  the  arrival  of  Mr.  Mayer  at  New-York  ;  the  ex- 
penses of  the  voyage  in  going  will  be  paid  by  Fredricks,  Pena- 
bert &  Le  Blanc.  Mr.  Mayer  is  entitled  to  a  passage  in  the 
second  cabin  of  a  steamer  for  passengers. 

"Art.  4.  Fredricks,  Penabert  &  Le  Blanc  agree  to  pay  to 
Mr.  Mayer  the  sum  of  eight  thousand  francs  per  annum,  paya- 
ble monthly. 

"Jlrt.  5.  Mr.  Mayer  agrees  to  execute  his  work  in  all  good 
conscience. 

"  Done  in  triplicate  between  us  in  good  faith,  Paris,  2  June, 

1855." 

Signed  by  the  parties. 
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The  defendant  arrived  in  New-York  about  the  10th  of  July, 
1855,  and  was  employed  by  Fredricks  immediately,  and  so  re- 
mained till  about  the  1st  of  September,  1856,  when  he  left  such 
employ,  and  went  into  that  of  the  defendant  Gurney,  in  viola- 
tion of  his  agreement  with  the  plaintiffs. 

The  plaintiffs  allege,  that  he  wras  for  that  period  of  time  in 
their  employ,  was  paid  b}1  them,  and  broke  his  contract  with 
them  by  entering  into  the  service  of  Gurney.  The  action  is  to 
compel  him  to  fulfil  that  contract,  to  enjoin  him  (for  such  pur- 
pose) from  serving  any  other  person,  in  his  business,  and  for 
damages. 

The  case  is  first  to  be  considered  upon  the  supposition  that 
the  facts  alleged  by  the  plaintiffs  are  uncontroverted  and  un- 
modified. It  is  insisted  that  the  law  gives  the  plaintiffs  a  full 
right  to  an  injunction  in  cases  of  this  character. 

In  England,  till  the  late  decisions  of  Lumky  agt.  Wagner, 
(1852,  23  Law  if  Ex.  Rep.  252,)  Hooper  agt.  Broderick,  (11  Si- 
mans,  47,)  Rolje  agt.  Rolfe,  (15  Simons.,  88,)  the  question  could 
not  be  treated  as  settled  in  favor  of  the  jurisdiction.  The  case 
of  Kemble  agt.  Kean,  (6  Simons,  333,)  was,  however,  supposed 
to  decry  it.  In  our  own  courts,  there  are  the  cases  of  Rivafinoli 
agt.  Casetli.,  (4  Paige,  264,)  of  Hamblin  agt.  Dinneford,  (2  Edw. 
Ch.  Rep.  529,)  and  of  Sanquirico  agt.  Benedetti,  (1  Barb.  Rep. 
315,  special  term.} 

In  Rivafinoli  agt.  Casetti,  Chancellor  WALWORTH  discharged 
a  ne  exeat,  which  had  been  issued  to  prevent  a  singer  at  an 
opera  from  leaving  the  country.  This  was  done  upon  the 
ground  that  the  contract  itself  had  not  yet  come  into  force,  and 
the  party  could  not  be  arrested  in  anticipation  of  an  intent  to 
break  it.  The  learned  chancellor  did  indulge  in  the  flight  of 
fancy  that  a  law  upon  the  case  might  be  found  in  the  adage, 
that  a  bird  who  could  sing,  and  would  not  sing,  might  be  made 
to  sing.  But  his  reasoning  soon  put  down  his  humor. 

In  Hamblin  agt.  Dinneford,  Vice-Chancellor  M'CouN  dis- 
solved an  injunction,  which  he  had  granted,  in  the  case  of  a 
contract  with  an  actor  to  perform  at  one  theatre,  and  not  to 
perform  at  any  other.  He  did  so  expressly  on  the  ground  that 
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as  he  could  not  enforce  the  agreement  to  act,  he  could  not  that 
to  refrain.  It  was  a  case  between  employer  and  employee,  and 
the  parlies  must  be  left  to  law. 

The  same  decision  was  made  by  Mr.  Justice  EDWARDS,  in 
Sanquirico  agt.  Benedetti,  where  the  contract  was  to  sing  at 
operas  and  concerts,  and  not  to  make  engagements  with  any 
other  persons.  He  cites  Kemble  agt.  Kean  in  point. 

On  the  other  hand,  the  English  cases  I  have  referred  to  have, 
upon  great  consideration,  laid  down  a  different  rule :  the  last 
(Lumley  agt.  Wagner)  is  the  most  important.  The  plaintiff 
had  entered  into  a  written  contract  with  Ma'lle  Wagner,  canta- 
trice  of  the  king  of  Prussia,  for  her  services  for  three  months, 
at  his  theatre  in  London,  upon  certain  terms ;  and  there  was  a 
condition  inserted  that  she  should  not  use  her  talents  at  any 
other  theatre,  nor  in  any  concert  nor  re-union,  public  or  private, 
without  the  written  authorization  of  the  plaintiff.  Ma'lle  Wag- 
ner subsequently  entered  into  an  agreement  with  the  defendant 
Gye,  to  abandon  her  contract  with  the  plaintiff,  and  to  sing  at 
the  "  Royal  Italian  Opera,"  Covent  Garden. 

The  bill  was  for  an  injunction,  to  restrain  her  from  perform- 
ing or  singing  at  the  latter  place,  or  any  other  place,  without 
the  written  permission  of  the  plaintiff.  Vice-Chancellor  PAR- 
KER granted  the  writ,  and  a  motion  to  dissolve  it  was  heard 
before  the  lord  chancellor,  Lord  ST.  LEONARDS.  He  adverts 
to  the  many  cases,  such  as  upon  leases,  in  which  there  may  be 
numerous  affirmative  covenants,  and  perhaps  but  one  negative 
covenant,  such  as  not  to  cut  timber.  The  court  does  not  ask 
what  is  to  be  performed  under  the  contract,  but  gives  effect  to 
the  negative  contract,  and  specifically  executes  it  by  prohibi- 
tion. The  contract  here  was  one  contract.  Without  the  ex- 
press relation  to  that  effect,  an  agreement  to  perform  for  three 
months  at  one  theatre,  must  exclude  the  right  to  perform,  dur- 
ing that  time,  at  any  other.  Her  capacity  and  physical  powers 
were  to  be  exerted  to  aid  the  theatre  to  which  she  had  attached 
herself;  and  she  would  have  violated  the  true  spirit  and  mean- 
ing of  her  contract  by  entering  into  any  other. 

"  The  principle  of  the  jurisdiction  of  the  court  was,  to  bind 
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men's  consciences  to  a  fair  and  liberal  performance  of  their  en- 
gagements. I  have  always  thought  that  you  might  attribute 
much  of  the  right  feeling  and  fair  dealing  which  exists  between 
Englishmen  to  the  exercise  of  this  jurisdiction.  Men  are  not 
suffered,  by  the  law  of  this  country,  to  depart  from  their  con- 
tracts at  their  pleasure.  It  does  not  leave  the  party,  with 
whom  the  contract  has  been  broken,  to  the  mere  chance  of 
what  a  jury  may  give  in  the  shape  of  damages ;  but  it  enforces, 
where  it  can,  the  literal  performance  of  the  contract :  and  this, 
I  believe,  has  mainly  tended  to  produce  the  good  faith  which 
exists  to  a  greater  extent  in  this  country  than  in  many  others." 

After  going  through  many  other  cases,  the  lord  chancellor 
observed,  "Where  is  the  mischief  of  exercising  this  jurisdic- 
tion'? I  cannot  compel  her  to  perform,  of  course.  That  is  a 
jurisdiction  the  court  does  not  possess  ;  and  it  is  very  proper  it 
should  not  possess  it.  But  what  cause  of  complaint  is  it,  that 
I  should  prevent  her  from  doing  an  act  which  may  compel  her 
to  do  what  she  ought  to  do?  Though  I  cannot  compel  the  exe- 
cution of  the  whole  of  the  contract,  I  leave  nothing  unaccom- 
plished which  I  hold  it  to  be  in  the  power  of  the  court  to  ac- 
complish. By  preventing  her  from  doing  the  act,  there  will 
be  no  case  in  an  action  by  Mr.  Lumley  against  her,  for  such  an 
amount  of  vindictive  damages,  as  a  jury  might  probably  be  dis- 
posed to  give,  if  she  exercised  her  talents  in  a  rival  theatre." 

The  motion  to  dissolve  the  injunction  was  denied. 

Rolfe  agt.  Rolfe,  (15  Simons^  88.)  was  an  injunction  to  re- 
strain the  defendant  from  carrying  on  the  business  of  a  tailor 
within  twenty  miles  of  Cornhill.  There  was  a  covenant  on 
the  part  of  the  other  party  to  employ  him,  and  on  his,  to  work. 
The  injunction  was  granted  as  to  the  restriction. 

Hooper  agt.  Broderick,  (11  Simons,  47,)  was  a  case  in  which 
an  order  for  an  injunction,  restraining  the  defendant  from  shut- 
ting up  an  inn,  was  denied,  as  it  would  be  compelling  him  to 
keep  one  ;  but  the  order  as  to  restricting  him  from  opening  an- 
other was  allowed. 

But  our  courts  may  well  pause  before  they  adopt  a  rule  capa- 
ble of  very  dangerous  application,  and  incapable  of  a  strict 
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limitation.  No  one  contends  that  such  a  remedy  is  to  be  ap- 
plied to  all  the  restrictive  covenants,  as  to  trades,  artisans,  or 
other  ordinary  transactions  of  business,  which  we  find  in  agree- 
ments. That  would  infringe  a  rule  of  extensive  application — 
that  an  injunction  shall  not  be  allowed  when  adequate  damages 
for  the  injury  can  be  recovered  at  law,  and  the  contract  relates 
to  formal  acts.  (Height  agt.  Badgley,  15  Barb.  S.  C.  Rep.  500, 
and  cases;  Willard's  Eg.  Juris.  276,  277,  347.) 

There  are  some  cases,  indeed,  in  which  the  rnind  is  struck  at 
once  with  the  difficulty  of  any  satisfactory  measure  of  damages. 
There  are  others  in  which  the  nature  of  the  services  renders 
any  other  mode  of  redress  inadequate,  either  for  the  private 
injury  or  the  just  condemnation  of  the  breach  of  faith. 

I  look  upon  the  case  of  the  employment  of  a  great  actor  as 
partaking  of  both  these  elements.  The  qualities  which  Cicero 
applauded  in  Roscius — which  he  declares  to  be  essential  to  the 
formation  of  a  consummate  orator,  (De  Oratore,  Sect.  26,)  were, 
to  those  for  whose  benefit  they  are  exercised,  celebrity  and 
profit  undefined,  and  inappreciable  by  ordinary  rules.  The 
cases  of  attorneys'  clerks  under  articles,  involve  not  merely 
the  loss  of  services,  probably  easily  replaced,  but  the  disclosure 
of  professional  confidence,  and  the  checking  of  looseness  of 

inciple  in  those  who  are  educated  for  the  high  profession  of 
the  law. 

I  am  inclined  to  the  opinion  that  services  which  involve  the 
exercise  of  powers  of  the  mind,  which  in  many  cases,  as  of 
writers  and  performers,  are  purely  and  largely  intellectual, 
may  form  a  class  in  which  the  court  will  interfere :  such  ser- 
vices are  generally  individual  and  peculiar.  They  exist  in  na- 
ture, or  in  degree,  with  some  modification  of  character  or  ex- 
pression, in  the  one  person.  This  element  of  mind,  exhibited 
in  the  subject  of  the  contract,  as  distinguished  from  what  is 
mechanical  and  material,  may,  perhaps,  furnish  a  rule  of  dis- 
tinction and  decision. 

2d.  But  the  present  application  must,  I  think,  fail  upon  ano- 
ther ground.  The  plaintiffs  had  no  house  of  business  in  New- 
York.  Fredricks  lived  and  did  business  here  in  partnership 
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with  Gurney.  Penabert  resided  in  Philadelphia,  and  never  ap- 
pears to  have  asserted  any  claim  to  the  defendant's  services  as 
a  member  of  the  firm  or  otherwise.  Fredricks  and  Gurney  paid 
the  expenses  of  his  voyage  and  his  salary.  Fredricks  appears 
to  have  treated  him  as  entirely  fulfilling  his  contract  when 
working  for  Fredricks  and  Gurney.  But  what  is  decisive  of 
the  case  is  the  paper  of  February  9th,  1856.  Fredricks  and 
Gurney  give  a  written  permission  to  the  defendant  to  go  to 
Philadelphia  for  fifteen  days;  his  work  to  be  paid  for  by  Mr. 
Penabert:  and  he  swears  that  Mr.  Penabert  there  employed 
him,  and  paid  him.  As  to  Penabert  &  Fredricks,  therefore,  it 
is  clear,  that  the  duty  of  the  defendant  was  owing  to  Fredricks 
and  Gurney.  The  latter,  since  the  dissolution  of  the  firm,  has 
an  equal  right  to  those  services  with  the  former. 
The  injunction  is  denied,  with  $10  costs. 


SUPREME  COURT. 
CHARLES  SACIA  agt.  MARTIN  J.  NESTLE. 

A  second  execution,  issued  without  an  order  of  the  court,  after  the  lapse  of 
seventeen  years  from  the  entry  of  judgment,  and  the  issuing  of  the  first  exe- 
cution, was  set  aside  on  the  ground  that  under  the  Code  (§  284)  a  second  exe- 
cution cannot  issue  in  any  case  without  leave  of  the  court,  on  notice  to  the 
defendant,  after  the  lapse  of  five  years  from  the  entry  of  judgment.  (The  re- 
ported decisions  under  the  Code,  on  both  sides  of  this  question,  examined, 
with  decisions  under  the  former  practice.) 

Montgomery  Special  Term,  June,  1856. 

MOTION  to  set  aside  execution. 

Judgment  was  recovered  in  November,  1838,  for  $88.06,  and 
execution  issued  23d  Nov.,  1838.  The  sheriff  received  $50 
on  the  execution,  and  indorsed  a  return  of  nulla  bona  as  to  the 
residue.  The  $50  was  paid  to  J.  Sacia,  September  14,  1839. 
The  execution  was  returned  and  filed  on  the  16th  April,  1856  j 
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and  immediately  thereafter  a  transcript  of  the  judgment  was 
procured  from  the  clerk  of  court  of  appeals,  and  docketed  in 
Montgomery  county ;  and  another  execution  was  issued  upon 
such  judgment,  with  direction  to  collect  the  balance  due  and 
interest. 

The  plaintiff  swears  that  he  is  still  the  owner  of  the  judg- 
ment, and  that  there  is  due  on  such  judgment  the  balance  of 
$38.06,  with  interest,  &c. 

Abm.  P.  Failing  swears,  substantially,  that  he  paid  the  judg- 
ment, &c. 

JAMES  CENTER,  for  motion. 
WEBSTER  &  SACIA,  opposed. 

PAIGE,  Justice.  The  oath  of  payment  of  the  judgment  by 
Failing,  is  contradicted  by  the  affidavit  of  the  plaintiff;,  and  the 
only  question  to  be  determined  is,  whether  the  second  execu- 
tion was  regularly  issued  without  L?ave  of  the  court,  obtained 
on  motion,  with  notice  to  the  defendant.  The  second  execu- 
tion was  issued  after  the  lapse  of  seventeen  years  from  the  en- 
try of  the  judgment,  and  the  issuing  of  the  first  execution. 

It  was  held  by  MASON,  Justice,  in  Pierce  agt.  Craine,  (4  How. 
Pr.  R.  257,)  where  an  execution  had  been  issued  on  a  judg- 
ment docketed  in  Nov.  1839,  within  the  two  years  allowed  by 
the  Revised  Statutes  and  returned  unsatisfied,  that  a  second 
execution  issued  in  April,  1849,  without  leave  of  the  court,  was 
regularly  issued.  Judge  MASON,  by  regarding  the  second  exe- 
cution as  connected  with  the  first,  by  means  of  the  fiction  of 
continuances,  upon  the  record,  construed  §  284  of  the  Code,  as 
not  applying  to  a  second  execution  issued  after  the  lapse  of 
five  years  from  the  entry  of  the  judgment,  where  a  previous 
execution  had  been  issued  within  the  five  years.  He  came  to 
the  conclusion  that  the  legislature,  in  adopting  the  Code,  did 
not  intend  to  alter  the  prior  law,  or  the  practice  under  the  same 
as  to  the  issuing  of  executions,  other  than  to  extend  the  time 
for  issuing  \hefirst  execution  from  two  to  five  years. 

Under  the  former  practice,  where  an  execution  had  been  is- 
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sued  within  the  time  prescribed  by  the  statutes  then  in  force,  a 
second  execution  might  have  been  issued  at  any  time  without 
a  revival  of  the  judgment  by  scire  facias,  upon  the  principle  that 
the  second  execution  was  a  mere  continuation  of  the  first,  and 
was  supposed  to  be  connected  with  it  by  the  entry  of  con- 
tinuances on  the  roll.  (5  Cow.  446;  1  id.  36;  9  John.  391; 
6  id.  106.) 

PARKER,  Justice,  in  M'Smith  agt.  Van  Deusen,  (9  How.  Pr. 
R.  245,)  made  a  decision  similar  to  that  of  Justice  MASON  in 
Pierce  agt.  Craine.  MITCHELL,  Justice,  held  differently  in 
Currie  agt.  Noyes,  (1  Code  Rep.  JV.  S.  198  :)  and  so  did  Justice 
HARRIS,  in  Swift  agt.  Flanagan,  (12  How.  438.) 

In  the  last  case  Judge  HARRIS  decided  that  there  was  nothing 
in  the  provisions  of  the  Code  which  could  be  construed  to  war- 
rant the  issuing  of  an  execution  in  any  case  after  five  years  from 
the  entry  of  the  judgment,  without  first  having  obtained  leave 
for  that  purpose.  I  agree  with  Judge  HARRIS  in  this  opinion ; 
and  I  cannot  see  how  §  284  of  the  Code  can  receive  any  differ- 
ent construction  without  violating  both  its  letter  and  spirit. 

In  this  case,  the  lapse  of  time  from  the  entry  of  the  judg- 
ment and  the  issuing  of  the  first  execution,  exceeds  ten  years; 
approximating  twenty  years.  Under  the  Revised  Statutes, 
writs  of  scire  facias  to  revive  a  judgment  could  only  be  brought 
within  ten  years  after  the  docketing  of  the  judgment.  (2  R.  S. 
§  3,  p.  577.)  And  previous  to  the  Revised  Statutes  a  scire  facias 
could  not  be  issued  after  the  lapse  of  ten  years,  without  an  ap- 
plication to  the  court,  supported  by  an  affidavit  that  the  judg- 
ment remained  unsatisfied.  (Lansing  agt.  Lyons,  9  John.  84; 
Tidd's  Pr.  1007;  17  John.  107.) 

In  Lansing  agt.  Lyons,  it  appears  that  an  execution  had  been 
issued  ;  and  yet  the  court,  without  noticing  this  fact,  quashed 
the  scire  facias  for  irregularity,  on  the  ground  that  it  had  been 
issued  without  a  previous  application  to  the  court,  and  the  filing 
of  the  necessary  affidavit. 

Under  the  old  practice,  where  the  judgment  was  of  more  than 
twenty  years'  standing,  the  plaintiff  was  required  to  give  notice 
of  the  motion,  with  a  copy  of  the  affidavit,  to  the  defendant,  or 
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move  for  a  rule  to  show  cause  why  a  scire  facias  should  not 
issue.  (17  John.  106.)  On  the  scire  facias,  the  defendant  was 
summoned  to  appear,  and  had  a  right  1o  plead  to  the  same. 
The  writ  of  scire  facias  to  revive  a  judgment  is  abolished  by 
the  Code,  and  the  remedies  prescribed  by  §§  283  and  284  of 
the  Code  are  substituted  in  its  place.  (4  How.  Pr.  R.  100,  per 
WILLARD,  Justice;  Code,  §  428.)  Whenever  an  application  for 
leave  to  issue  an  execution  under  §  284  of  the  Code  is  neces- 
sary, it  must  be  made  on  notice  to  the  defendant. 

It  seems  to  me,  irrespective  of  the  provisions  of  the  Code, 
that,  as  a  general  rule,  no  party,  after  a  lapse  of  over  ten  years 
from  the  issuing  of  a  previous  execution,  should  be  allowed  to 
issue  a  second  execution  without  leave  of  the  court  obtained  on 
notice  to  the  adverse  party,  and  upon  an  affidavit  that  the  judg- 
ment remains  unsatisfied. 

If  the  rights  of  parties  demanded  the  protection  of  an  appli- 
cation to  the  court,  for  leave  to  issue  an  execution  on  notice, 
after  the  lapse  of  five  years  from  the  entry  of  judgment,  ac- 
corded by  the  284th  section  of  the  Code,  certainly,  a  like  se- 
curity should  be  provided  where  there  has  been  a  lapse  of 
seventeen  years  (as  in  this  case)  from  the  issuing  of  a  previous 
execution,  as  well  as  from  the  entry  of  the  judgment. 

The  execution  in  this  case  must  be  set  aside,  but  without 
prejudice  to  the  right  of  the  plaintiff  to  apply  for  leave  to  issue 
another  execution. 


576  NEW- YORK  PRACTICE  REPORTS. 

Austin  agt.  Hinkley. 

SUPREME  COURT. 
GUSTAVUS  A.  AUSTIN  agt.  SILAS  HINKLEY. 

Where  defendant  moves  to  change  the  place  of  trial  for  the  convenience  of  wit- 
nesses, and  the  plaintiff  outnumbers  him — both  swearing  that  their  witnesses 
are  necessary  and  material  on  the  trial,  the  defendant  gets  beat. 

An  affidavit,  which  states  the  nature  of  the  controversy,  and  shows  how  the  wit- 
nesses are  material,  may  not  be  defective,  although  it  does  not  conform  liter- 
ally to  all  the  requirements  of  the  former  practice. 

Clinton  Special  Term,  Jan.,  1856. 

MOTION  by  defendant  to  change  the  place  of  trial  from  Wash- 
ington to  Clinton  county. 

PAIGE,  Justice.  The  defendant  swears  to  twenty-seven  wit- 
nesses, residing  in,  and  adjacent  to  the  county  of  Clinton  ;  and 
the  plaintiffs  to  twenty-eight  witnesses  residing  in  the  county 
of  Washington.  Both  parties,  in  their  respective  affidavits, 
allege  that  their  respective  witnesses  are  necessary  and  mate- 
rial on  the  trial. 

As  the  plaintiff's  witnesses  outnumber  those  of  the  defend- 
ant, the  motion  to  change  the  place  of  trial  must  be  denied. 

This  ground  being  sufficient  to  justify  the  denial  of  the  mo- 
tion, it  is  not  necessary  to  pass  upon  the  objections  to  the  form 
of  the  defendant's  affidavit. 

Where  a  party,  in  his  affidavit,  states  the  nature  of  the  con- 
troversy, and  shows  how  his  witnesses  are  material,  the  affidavit 
may  not  be  defective,  although  it  does  not  conform  literally  to 
all  the  requirements  of  the  former  practice  of  the  court. 

The  motion  must  be  denied,  without  costs. 

Under  the,old  practice,  no  costs  were  allowed  on  motions  to 
change  the  venue,  unless  the  papers  of  the  moving  party  wrere 
defective,  in  which  case  the  motion  was  denied  with  costs. 
(4  John.  492.) 
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CTION.     A  creditor's  suit,  (or  bill,)  to  reach  equitable  property,  cannot 

be  commenced  until  his  remedy  at  law  is  exhausted.  When 
fraudulent  conveyance  may  be  set  aside,  &c 7 

In  an  action  on  a  written  contract,  against  individuals  named  as  a 
committee  for  erecting  a  building,  &c. — when  evidence  dehors 
the  contract  in  reference  to  their  personal  liability,  will  be  ad- 
mitted    23 

In  an  action  to  recover  possession  of  real  estate,  what  facts  must  be 

both  averred  and  proved  in  order  to  a  recovery 35 

A  motion  to  continue  an  action  must  be  made  within  a  year  after 

the  death  of  the  party,  under  §  ]  21  of  the  Code 175 

In  an  action  for  the  recovery  of  possession  of  personal  property,  a 
demand  and  refusal  are  necessary,  where  the  defendant  be- 
comes possessed  of  the  property  by  the  delivery  of  the  wrong- 
doer, and  merely  detains  it.  And  this  is  applicable  to  a  defend- 
ant in  possession,  who  is  assignee  of  the  wrong-doer  in  trust  for 
creditors 219 

In  actions  of  slander,  certain  facts  which  may  be  proved  in  support 

of  the  action  may  be  alleged 221 

In  an  action  against  a  corporation  upon  a  note,  an  allegation  that  de- 
fendants are  a  corporation,  &c.,  necessary 227 

An  action  for  carelessness  and  negligence,  by  means  of  which  injury 

and  death  ensued,  should  be  stated  in  one  count 228 

Different  counts  for  the  same  cause  of  action,  varying  them  as  to  form 

and  manner  of  statement,  not  allowed 228 

An  injunction  to  restrain  the  carrying  on  a  trade  or  profession,  will 
not  be  granted,  where  there  is  a.  penalty  in  the  agreement  of  the 
parties.  An  action  at  law  for  the  penalty  is  the  remedy 234 

A  corporation  plaintiff  need  not  aver  nor  prove,  unless  it  be  pleaded 

adversely,  its  corporate  existence 270 
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ACTION.     In  an  action  upon  a  new  contract  and  consideration,  entered 

into  between  the  plaintiff  and  defendant,  for  a  debt  or  liability, 
the  defendant  cannot  be  held  to  bail,  if  the  original  contract  for 
such  debtor  liability  was  fraudulent — the  plaintiff  having  knowl- 
edge of  all  the  circumstances 366 

In  an  action  against  a  defendant  for  contribution  as  co-surety  on  a 
note,  the  plaintiff  need  not  aver  what  proportion  the  defendant  is 
to  pay — or  whether  anything  has  been  repaid  to  plaintiff.  What 
facts  averred  in  such  case  sufficient  to  sustain  the  action 372 

The  definition  of  an  "  action  "  given,  &c , 399 

An  action  against  a  sheriff  for  an  accounting,  &c.,  of  property  at- 
tached, after  a  return  of  execution  upon  the  judgment  unsatisfied, 
is  an  action  of  tort,  which  cannot  be  referred  without  the  con- 
sent of  parties 437 

When  a  second  action  by  heirs  at  law,  to  recover  a  farm,  cannot  be 
regarded  as  between  the  same  parties,  or  their  privies,  to  the  first 
action,  nor  for  the  same  premises,  &c 462 

A  stakeholder,  whether  he  pays  over  money  or  not,  is  not  liable  to 
any  penalty  or  forfeiture  contained  in  the  statute  against  betting 
and  gaming;  but  liable  only  to  a  civil  action  for  the  recovery  of 
the  amount  received  by  him 54<? 

When  an  agreement  to  enter  into  a  contract  is  made  the  basis  of  an 
action  with  the  contract,  when  considered  irrelevant  and  redundant 
in  the  complaint.  What  averments,  similar  to  the  old  common 
counts  for  work,  labor  and  services,  &c.,  considered  insufficient  557 

AMENDMENT — of  judgment  on  confession,  when  statement  defective, 
must  be  without  prejudice  to  the  rights  of  other  creditors,  whose 
liens  may  in  the  meantime  have  attached 21 

The  omission  to  specify  the  venue,  or  place  of  trial,  in  the  complaint, 

is  amendable 287 

Justices'  courts  especially,  should  be  liberal  in  granting  amendments 

in  pleadings 325 

Amendment  of  complaint  in  an  action  for  partition,  to  conform  to  the 

facts  proved 405 

The  prevailing  doctrine  of  the  courts,  as  to  the  power  of  amendments 
under  the  Code,  seems  to  conform  to  the  liberal  views  expressed 
on  that  subject  in  the  early  cases,  (3  How.  305,  390,) 466 

A  complaint  allowed  to  be  amended  after  trial,  and  motion  for  a  new 
trial,  upon  payment  of  all  costs,  where  the  amendment  changed 
somewhat  the  cause  of  action,  &c , 466 

A  judgment  by  confession  under  §  3S3  of  the  Code,  which  has  a  de- 
fective statement,  is  not  merely  irregular,  but  absolutely  void  ; 
and  should  not  be  amended,  but  set  aside ,  472 
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ANSWER.  An  answer  in  an  equity  suit,  to  set  aside  a  fraudulent  convey- 
ance, may  contain  a  general  denial,  with  portions  of  the  com- 
plaint admitted 7 

Insufficiency  of  answer  to  an  action  to  set  aside  a  fraudulent  convey- 
ance, &c 10 

Insufficiency  of  allegations  in  an  answer  to  a  complaint  for  goods 

sold  and  delivered — hypothetical  pleading ]4 

In  actions  of  slander  and  libel,  defendant  may  allege  and  prove  miti- 
gating circumstances,  &c . .  97 

What  allegations,  in  an  answer  in  an  action  of  slander,  considered 

irrelevant  and  redundant 97 

An  answer  setting  up  payment  in  whole  or  in  part — no  reply  is  neces- 
sary ;  it  is  put  in  issue  without 102 

What  allegations  in  answer,  of  no  knowledge  or  information  suffi- 
cient to  form  a  belief,  sufficient  to  form  an  issue,  &c 112 

The  only  case  where  defendant  is  entitled  to  demand  a  copy  of  the 
complaint,  and  to  have  twenty  days  thereafter  to  answer,  is 
where  the  summons  has  been  personally  served,  but  no  copy  of 
the  complaint  served 129 

A  defendant  cannot  set  up,  as  a  counter-claim,  a  note  made  by  plain- 
tiff, unless  it  was  due,  and  belonged  to  defendant,  when  the  ac- 
tion was  commenced 240 

If  facts  alleged  as  a  counter-claim  do  not  constitute  one,  it  must  be 
rejected  as  such  on  the  trial,  whether  such  facts  are  admitted  by 
the  pleadings  or  not 240 

An  answer  claiming  to  recoup  damages,  for  a  breach  of  warranty  of 
the  property  claimed,  is  a  counter-claim,  and,  if  not  replied  to, 
is  admitted 248 

It  seenis,  that  a  counter-claim  may  arise  out  of  claims  either  legal  or 

equitable,  or  both 248 

Where  an  answer  contains  an  objection  to  the  complaint  in  form  as  a 

demurrer,  it  is  sufficient  as  a  demurrer 270 

A  defence  of  fraudulent  representations,  made  by  the  plaintiff's  as- 
signor, as  to  the  quantity  of  land,  in  an  action  for  the  rent  of 
such  land,  cannot  be  considered  a  counter-claim,  or  as  a  partial 
defence  under  §  172.  The  defendant,  if  such  a  defence  would 
be  proper,  must  allege  he  was  misled  by  the  representations,  &c.  458 

APPEAL.  Appeals  from  marine  court  to  common  pleas  can  only  be  taken 

from  decisions  at  the  general  term  of  the  marine  court 5,  260 

In  equity  cases,  pending  when  Code  took  effect,  a  review  must  be 
had  by  a  rehearing,  not  by  appeal 

Judgment  will  not  be  set  aside  merely  to  restore  the  right  of  appeal  to 

a  party 93 

On  appeals  to  the  common  pleas,  from  the  marine  court,  the  coats 
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may  be  paid  to  the  clerk  of  the  marine  court.     When  notice  of 

appeal  may  be  served  on  the  attorney  of  respondent 146 

APPEAL.  An  appeal  from  a  decision  at  general  term,  affirming  an  order 
at  special  term  overruling  a  demurrer  and  giving  leave  to  an- 
swer, is  an  appeal  from  an  order,  not  a  judgment,  while  the 
privilege  of  answering  continues.  An  undertaking  on  such  ap- 
peal, under  §  334,  does  not  stay  proceedings 193 

It  is  the  policy  of  the  Code  to  allow  but  one  appeal,  in  the  same  ac- 
tion, to  the  court  of  appeals,  unless  a  new  trial  is  ordered,  &c..  193 

An  appeal  from  a  justice's  judgment  should  not  be  placed  upon  the 
calendar  of  the  county  court,  and  dismissed  under  §  364,  where 
there  is  an  amended  justice's  return  ordered,  but  not  made  and 
filed 277 

Where  such  dismissal  is  ordered,  a  mandamus  will  issue  to  compel 

the  county  judge  to  proceed  to  judgment 277 

The  appellate  jurisdiction  of  the  county  court  embraces  al'  judgments 
rendered  by  a  justice's  court  in  civil  actions.  An  "  action  "  de- 
fined, &c.  It  includes  a  judgment  in  proceedings  instituted  un- 
der and  in  pursuance  of  the  mechanics'  Hen  law 398 

To  render  an  appeal  from  a  judgment  at  general  term,  to  the  court  of 
appeals,  a  stay  of  proceedings  on  the  judgment,  a  copy  of  a 
proper  undertaking  must  be  served  with  the  notice  of  appeal.  402 

Service  of  notice  of  appeal  from  a  judgment  of  the  marine  court  to 
the  common  pleas,  need  be  made  only  on  the  clerk  of  the  marine 
court;  but  such  notice  must  state  the  grounds  of  the  appeal  . . .  409 

When  errors  to  report  of  referees  should  not  be  reviewed  in  the  first 
instance  by  appeal,  but  the  remedy  by  motion  at  special  term 
should  be  had,  &c 411 

Nothing  short  of  a  written  notice  of  the  judgment,  served  upon  the 
opposite  party  or  his  attorney,  will  limit  the  time  in  which  to  ap- 
peal. When  the  appeal  does  not  operate  to  stay  execution  with- 
out an  undertaking,  unless  a  judge  so  order.  On  motion,  such 
undertaking  may  be  given 423 

On  appeal  from  a  single  judge  to  the  general  term,  the  sureties  in  the 
undertaking  on  the  appeal,  in  order  to  stay  execution,  must 
justify  in  double  the  amount  of  the  judgment  and  costs,  ($250,)  461 

ARREST.  A  female  may  be  arrested  for  a  wilful  injury  to  person,  char- 
acter, or  property.  What  is  property  ? 222 

The  facts  essential  to  obtain  an  order  of  arrest,  or  for  execution 
against  the  person,  not  proper  to  be  set  out  in  the  complaint. 
An  application  to  a  judge,  on  affidavit,  for  such  order  is  the 

proper  course 230 

If  a  debt,  fraudulently  contracted  by  a  defendant,  is  settled  by  the 
plaintiff  by  a  new  contract  upon  different  terms  and  considera- 
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tion,  in  an  action  on  the  new  contract  the  defendant  cannot  be 
held  to  bail  —  the  plaintiff  having  knowledge  of  all  the  circum- 

stances .................................................  3ee 

ARREST.  An  application  to  vacate  or  modify  an  order  of  arrest,  when 
made  to  the  judge  who  granted  the  order,  is  a  motion  within  the 
terms  of  §  401,  an  fxparte  motion.  If  made  to  any  other  judge 
it  must  be  made  to  the  court  upon  notice.  The  judges  have  not 
the  right  to  review,  at  chambers,  each  others'  ex  parte  orders.  .  439 

On  a  motion  to  vacate  an  order  of  arrest,  the  question  is,  whether, 
upon  the  whole  case,  as  made  by  the  affidavits  on  both  sides,  the 
court,  if  called  upon  to  act  upon  the  application,  as  res  nova, 
would  grant  the  order  of  arrest.  When  an  agent,  acting  in  a 
fiduciary  capacity,  not  liable  to  arrest,  &c  ....................  490 

A  "  local  officer,"  elected  to  discharge  the  duty  of  surrogate,  may 
grant  an  order  of  arrest,  whether  county  judge  and  surrogate  ab- 
sent or  not  ..............................................  564 

ASSIGNMENT  FOR  THE    BENEFIT    OF  CREDITORS.     When   as- 

signment not  void  on  its  face,  irrespective  of  extrinsic  facts.  .  .  .   154 
Who  may,  and  who  may  not,  maintain  an  action,  as  judgment  or  other 

creditors,  to  set  aside  an  alleged  fraudulent  assignment,  &c  .....    154 

ATTACHMENT.     No  foreign  statutory  assignment  in  bankruptcy  creates 
a  lien  here,  so  as  to  deprive  creditors  of  this  state  of  their  remedy 
by  attachment  under  our  laws  .............................     34 

The  difference  between  applications  for  attachments  against  non- 
resident debtors,  under  the  Revised  Statutes,  and  under  the  act 
of  1831,  and  under  the  Code,  stated  .........................  348 

ATTORNEY-GENERAL.  It  is  a  matter  of  discretion  with  the  attorney- 
general,  over  which  courts  have  no  control,  to  determine 
whether,  in  any  particular  case,  it  is  proper  to  try  the  right  to  a 
public  office  .............................................  1  79 

ATTORNEYS.  Qualifications,  manner  of  examination  and  admission 

of  attorneys  at  law,  under  the  Code  .........................  1 

When,  under  what  circumstances,  and  in  what  cases,  the  courts  will 

relieve  parties  or  their  attorneys  from  stipulations,  releases,  &c.  23 

Service  of  papers  by  mail  on  an  attorney  or  a  party,  must  be  made  by 
addressing  them  at  the  place  of  residence  fixed  by  them  under 
Rule  5  .................................................  57 

Where  an  attorney  has  been  retained  and  appeared  in  the  action,  his 
authority  cannot  be  revoked  and  a  new  one  appointed,  without 
an  order  of  the  court  or  judge,  duly  entered  in  the  minutes,  and 
the  usual  notice  served  ;  and  this  rule  applies  to  all  parties  —  cor- 
poration* and  individuals  .................................  2SO 
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OOMS  ON  THE  HUDSON  RIVER.  When  an  injunction  will  be 
granted  to  restrain  parties  from  obstructing  the  proper  passage  of 
logs  and  timber  through  the  floating  booms  in  the  upper  portion 
of  the  Hudson  River  . . . , , .  454 


c 


IRCUITS  AND    CIRCUIT  CALENDARS.     Manner   of  making   out 

notes  of.issues,  and  placing  causes  on  the  calendar  for  the  circuit  345 
The  time  of  ihe  commencement  of  the  circuit  courts  is  a  part  of  the 
public  law,  and  must  be  presumed  to  be  known  by  all,  especially 
by  the  legal  profession.     A  notice  of  trial  and  inquest  for  the 
third  Tuesday  instead  of  the  third  Monday,  field  sufficient. . . .  535 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY.  In  an  ac 
tion  for  the  recovery  of  possession  of  personal  property,  a  de- 
mand and  refusal  are  necessary  where  defendant  becomes  pos- 
sessed* of  the  property  by  the  delivery  of  the  wrong-doer,  and 
merely  detains  it.  And  this  is  applicable  to  a  defendant  in  pos- 
session, who  is  assignee  of  the  wrong-doer  in  trust  for  creditors  219 
If  the  defendant  has  not  excepted  to  the  sureties  of  the  plaintiff,  and 
requires  a  return  of  the  property,  (§  21 1,)  he  must  claim  it  within 
three  days,  or  his  right  to  a  return  under  that  provision  is  gone.  380 

COMMISSIONS.     A  motion  for  a  commission  must  be  made  in  the  district 

in  which  the  action  is  triable,  or  in  a  county  adjoining 130 

COMPLAINT.  An  averment  that  the  defendant  unlawfully  withholds 
possession  of  the  premises,  (real  estate,)  is  not  the  statement  of 
a.  fact,  but  a  conclusion  of  law.  The,  facts  which  make  it  un- 
lawful must  be  pleaded,  as  they  are  to  be  proved 35 

What  facts  are  necessary  to  be  averred  and  proved  in  order  to  re- 
cover possession  of  real  estate 35 

Sufficient  averments  in  an  equitable  action,  to  bind  the  party  to  a 
contract  made  with  an  agent  alone,  where  there  had  been  apart 
performance  by  him  with  the  principal 59 

Plaintiff  may  count  upon  original  indebtedness,  and  anticipate  de- 
fence of  payment  and  answer  the  same.  Latitude  should  be  al- 
lowed in  stating  his  case,  &c 102 

The  only  case  where  defendant  is  entitled  to  demand  a  copy  of  the 
complaint,  and  to  have  twenty  days  thereafter  to  answer,  is 
where  the  summons  has  been  personally  served,  but  no  copy  of 
complaint  served 129 
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COMPLAINT.  Sufficiency  of  allegations  in  a  complaint,  in  an  action  to 
have  delivered  up  and  cancelled  of  record  a  certificate  given  by 
a  corporation  of  a  city  on  a  sale  for  an  assessment  or  tax,  &c.  .  132 

A  complaint  must  state  all  the  iss  liable  facts  constituting  the  cause 

of  action _  219 

In  an  action  for  the  recovery  of  possession  of  personal  property,  a  de- 
mand and  refusal  are  necessary,  where  defendant  becomes  pos- 
sessed of  the  property  by  the  delivery  of  the  wrong-doer,  and 
merely  detains  it.  And  this  is  applicable  to  a  defendant  in  pos- 
session, who  is  assignee  of  the  wrong-doer,  in  trust  for  creditors  219 

Facts  may  be  alleged  in  a  complaint  in  slander,  which  would  be  al- 
lowed to  be  proved 224 

Allegations  that  the  defendants  are  an  incorporated  company,  and 
that  the  note  was  transferred  in  the  ordinary  course  of  business, 
by  agents  properly  authorized,  are  necessary,  in  an  action  against 
a  corporation,  on  a  note  made  by  an  agent,  &c 227 

An  action  for  carelessness  and  negligence,  by  means  of  which  injury 

and  death  ensued,  should  be  stated  in  one  count 228 

Different  counts  for  the  same  cause  of  action,  varying  them  as  to 

form  and  manner  of  statement,  not  allowed 228 

The  facts  essential  to  obtain  an  order  of  arrest,  or  for  execution 
against  the  person,  not  proper  to  be  set  out  in  the  complaint.  An 
application  to  a  judge,  on  affidavit  for  such  order,  is  the  proper 
course 230 

Whether,  under  the  Code,  it  is  necessary  that  the  complaint  should 
contain  a  prayer  for  a  temporary  injunction  to  entitle  the  plaintiff 
to  one,  upon  facts  then  existing.  Quere  1 ' . .  234 

A  corporation  plaintiff  need  not  aver  nor  prove,  unless  it  be  pleaded 

adversely,  its  corporate  existence 270 

An  objection  to  the  corporate  existence  of  the  plaintiff  should  be 
taken  by  demurrer;  where,  however,  the  answer  contains  the 
objection  in  form  as  a  demurrer,  it  will  be  sufficient 270 

A  motion  to  set  aside  a  complaint  for  irregularity,  for  not  specifying 
the  venue,  must  be  made  in  the  county  indicated  by  the  sum- 
mons, &c.  Such  a  defect  is  amendable .*  287 

A  complaint,  to  be  overthrown  by  a  demurrer  under  the  6th  sub.  of 
§  144  of  the  Code,  must  present  defects  so  substantial  as  to  au- 
thorize the  court  to  say,  taking  all  the  facts  to  be  admitted,  that 
they  furnish  no  cause  of  action  whatever.  Otherwise  the 
remedy  is  by  motion  to  make  the  complaint  more  definite  and 
certain 360 

What  facts  averred  in  the  complaint  are  sufficient  to  sustain  a  cause 
of  action  by  a  surety  on  a  promissory  note,  for  contribution 
against  his  co-surety 372 

Amendment  of  complaint,  to  conform  to  the  facts  proved  in  an  ;iction 

for  partition 405 
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COMPLAINT.  Where  the  averments  in  the  complaint  are  insufficient,  as 
to  the  appointment  of  a  guardian  for  the  infant  plaintiff,  the 
objection  may  be  taken  by  demurrer  in  the  language  of  the  Code, 
"  that  the  plaintiff  has  not  the  legal  capacity  to  sue" 413 

A  complaint  allowed  to  be  amended  to  conform  to  the  facts  proved, 
after  trial  and  a  motion  for  a  new  trial,  upon  payment  of  all  costs, 
where  the  amendment  changed  somewhat  the  cause  of  action  . .  466 

What  averments  necessary,  in  pleading  a  judgment  of  a  court  of 
limited  jurisdiction,  to  show  that  the  court  below  had  jurisdic- 
tion of  the  subject  matter,  &c 538 

When  an  agreement,  united  with  a  contract  for  the  same  subject 
matter,  considered  irrelevant  and  redundant  in  the  complaint. 
What  averments  similar  to  the  old  common  counts  for  work, 
labor  and  services,  &e.,  considered  insufficient 557 

CONSTITUTIONAL  LAW.  The  legislature  have  no  power,  under  the 
constitution,  to  delegate  the  authority  to  municipal  corporations 
to  subscribe  for,  or  to  hold  stocks  in  railroads  or  other  private 
corporations 204 

The  act  of  April  12,  1853,  amending  the  charter  of  the  city  of  New- 
York,  re-enacted  June  14,  1853,  held  to  be  constitutional 314 

The  power  of  congress,  conferred  by  the  U.  S.  constitution,  is  exclu- 
sive over  the  subject  of  naturalization,  and  the  acts  of  congress 
on  the  subject  have  superseded  the  power  which  originally  ex- 
isted in  the  states — the  latter  are  the  agents  to  exercise  the  power 
of  congress  therein 429 

The  legislature  has  no  authority  to  confer  upon  any  person  or  officer 
the  authority  to  act  in  proceedings  supplementary  to  execution 
in  actions  in  the  supreme  court,  except  those  mentioned  in  the 
constitution  of  1S46 — which  do  not  include  the  city  judge  of 
Brooklyn 495 

CORPORATIONS.     In  an  action  by  one  stockholder  against  the  others, 

4          an  injunction  will  not  issue  and  receiver  be  appointed,  where 

properly  of  the  company  is  not  liable  to  injury;  especially  where 

it  appears  that  the  defendants  have  a  vested  right  of  possession 

and  are  the  largest  creditors 108,  502 

A  certificate  given  by  a  corporation,  on  a  sale  for  an  assessment  or 
tax,  when  presumptively  a  lien  upon  the  land,  although  such 
sale  was  not  in  fact  made — remedy,  &c 132 

Liability  of  stockholders  individually,  under  their  charter,  for  debts 

of  the  corporation,  &c 184 

Municipal  corporations  have  no  power  to  subscribe  for,  or  to  hold 
stocks  of  private  corporations,  or  to  issue  their  bonds  in  payment 
for  such  stocks  The  legislature  have  no  power,  under  the  con- 
stitution, to  confer  such  power 204 
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CORPORATIONS.  In  an  action  against  a  corporation  upon  a  note,  an 
allegation  that  defendants  are  a  corporation,  &c.,  is  neces- 
sary    527 

.     A  corporation  plaintiff  need  not  aver  nor  prove,  unless  it  be  pleaded 

adversely,  its  corporate  existence 270 

An  objection  to  the  corporate  existence  of  the  plaintiff,  should  be 
taken  by  demurrer;  where,  however,  the  answer  contains  the 
objection  in  form  as  a  demurrer,  it  will  be  sufficient 270 

A  contractor  with  the  corporation  of  a  city  for  paving  a  street,  can- 
not be  restrained  by  injunction  from  doing  the  work  otherwise 
than  according  to  the  contract,  by  a  citizen  interested  in  the 
work.  The  remedy  is  to  restrain  the  corporation  from  either 
making  the  assessment  or  from  paying  the  contractor  until  he 
has  performed,  &c 275 

The  Central  Park  act  (1S53)  of  the  city  of  New-York,  and  proceed- 
ings under  it,  operates  in  effect  as  a  foreclosure  and  sale  of  all 
the  premises  described  in  it  as  respects  mortgages  upon  such 
premises,  &c 288 

Where  a  moneyed  or  stock  corporation  do  not  file,  within  the  time 
required  by  statute,  the  requisite  affidavit  of  no  receipts  of  any 
profits  or  income,  their  name  cannot  be  stricken  from  the  assess- 
ment-roll by  the  board  of  supervisors 305 

The  board  of  supervisors  of  the  city  and  county  of  New- York  are 
required  by  law  to  advertise  for  sealed  bids  for  all  supplies  to  be 
furnished,  or  contracts  for  labor  for  the  city  and  county,  for  over 
$250.  The  law  amending  the  charter,  passed  April  12,  1S53 — 
re-enacted  June  14,  1S53,  held  to  be  constitutional 314 

After  the  order  of  sequestration  and  appointment  of  a  receiver  of  an 
insolvent  mutual  insurance  company,  and  before  any  assessments 
are  made  or  tuits  commenced  by  the  receiver  against  any  indi- 
vidual, on  any  premium  note,  it  is  proper  he  should  have  a  day 
in  court;  therefore,  in  all  these  cases  a  rrftrence  should  be 
ordered,  to  examine  into  the  affairs  of  the  company,  &c 481 

How  service  of  a  summons  should  be  made  on  a  foreign  corpora- 
tion— when  their  property  in  the  state  may  be  attached,  &c.  . . .  516 

COSTS.  The  word  "  disbursements,"  mentioned  in  §  1 1  of  the  Code,  held, 
to  include  the  necessary  expenses  in  executing  a  commission  in 
a  foreign  state 1 3 

Where  there  are  several  defendants,  appearing  hy  different  attorneys, 
plaintiff  may  have  several  bills  of  costs,  if  separate  judgments; 
but  if  one  judgment,  only  one  bill  of  costs  allowed 31 

When  a  party,  under  a  stay  for  the  return  of  a  commission,  not  en- 
titled to  a  calendar  fee 89 

Extra  costs  will  not  be  allowed  where  defendants  unnecessarily  sev- 
ered and  appeared  by  different  attorneys 117 
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A  defendant,  not  united  in  interest  with  others,  defends  sepa- 
rately, and  succeeds,  is  not  entitled  to  costs  of  course,  but  must 
apply  to  the  court.  Joint  defendants  succeeding,  entitled  to 
costs,  of  course 138 

Costs  to  be  paid  on  appeal  from  marine  court  to  the  common  pleas, 

may  be  paid  to  the  clerk  of  the  marine  court 146 

A.fi,fa.  to  collect  costs  directed  to  be  paid  by  an  order  of  the  court, 

may  issue  without  an  order  of  the  court 191 

An  extra  allowance  will  not  be  allowed  in  an  action  by  a  judgment- 
creditor  to  set  aside  transfers  of  property  made  by  his  debtor. 
It  is  not  an  action  (as  meant  by  §  30s)  in  which  the  plaintiff 
seeks  to  recover  a  judgment  for  a  sum  named 296 

Motion  costs  under  §  315,  on  a  foreclosure  of  a  mortgage,  as  fol- 
lows— $10  for  reference  to  compute  amount  due,  $10  on  motion 
for  judgment,  and  $10  on  motion  to  confirm  report  of  sale — dis- 
allowed   v 301 

A  judge,  in  proceedings  supplementary  to  execution,  has  jurisdiction 
to  charge  the  assets  in  the  hands  of  the  receiver  with  the  costs 
of  the  proceedings,  &c.,  though  no  such  order  has  been  made. ,.  382 

Where  several  defendants,  who  appear  separately  and  by  different 
attorneys,  after  issue  joined  and  the  cause  noticed  for  trial,  settle 
with  the  plaintiff,  the  plaintiff  is  not  entiled  to  but  one  bill  of 
costs;  but  to  all  the  taxable  disbursements,  as  if  the  defendants 
had  been  sued  separately.  A  term-fee  of  $10  for  a  term  subse- 
quent to  the  settlement,  although  the  cause  noticed  and  on  the 
calendar,  not  allowed 416 

Where  there  are  several  plaintiffs,  the  statute  gives  the  defendant  the 
right  to  security  for  costs  only  where  all  of  them  are  non-resi- 
dents. Jl  non-resident  guardian  ad  litem,  for  an  infant  plain- 
tiff, may  be  required  to  give  security  for  costs 462 

Where  several  defendants  are  sued  jointly,  and  all  answer  by  same 
attorney  but  one,  and  he  appears  by  a  different  attorney  and  de- 
murs to  the  complaint,  and  the  defendants  succeed  in  dismissing 
the  complaint,  and  the  other  defendant  succeeds  on  the  demurrer, 
two  separate  bills  of  costs  are  properly  taxable  ;  but  on  the  argu- 
ment of  the  appeal,  where  the  defendants  who  answered  ap- 
peared by  different  attorneys  on  the  argument,  they  can  recover 
but  one  bill  of  costs  where  they  succeed 506 

Where  judgment  is  entered  at  the  trial  against  two  joint  defendants, 
one  by  default,  both  are  liable  for  the  costs  of  the  defence  inter- 
posed by  one 511 

COUNTER-CLAIM.  A  defendant  cannot  set  up,  as  a  counter-claim,  a 
note  made  by  plaintiff,  unless  it  was  due,  and  belonged  to  de- 
fendant when  the  action  was  commenced 240 

If  facts  alleged  as  a  counter-claim  do  not  constitute  one,  it  must  be 
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rejected  as  such  on  the  trial,  whether  such  facts  are  admitted  by 

the  pleadings  or  not 240 

COUNTER-CLAIM.  In  an  action  to  recover  for  the  price  of  personal 
property  sold,  an  answer  by  the  defendant  setting  up  a  breach  of 
warranty  as  to  the  quality  of  the  property,  and  for  recoupment, 
is  a  counter-claim 248 

It  se<>ms,  that  a  counter-claim  may  arise  out  of  claims  either  legal  or 

equitable,  or  both 248 

When  a  counter-claim  interposed  as  a  defence,  does  not  prevent  a 

discontinuance  of  the  action  by  plaintiff,  on  payment  of  costs,  &c.  258 

False  and  fraudulent  representations,  as  »o  the  quantity  of  land  made 
by  the  plaintiff's  assignor,  cannot  be  set  up  as  a  counter-claim 
by  the  defendant  in  an  action  for  the  rent  of  such  land 458 

COUNTY  COURT.  The  appellate  jurisdiction  of  the  county  court,  em- 
braces all  judgments  rendered  by  a  justice's  court  in  civil  actions, 
including  a  judgment  rendered  in  proceedings  under  and  in  pur- 
suance of  the  mechanics'  lien  law.  The  definition  of  an  "  ac- 
tion "  given,  &c 398 

The  jurisdiction  of  a  "local  officer,"  elected  to  discharge  the  duty  of 
surrogate  in  a  county  where  there  is  an  acting  county  judge  and 
surrogate,  defined — may  grant  an  order  of  arrest,  &c 564 


D 


EED.     Incapacity,  to  deprive  of  the  power  of  making  a  deed  or  will, 

considered.     Meaning  of  unsound  mind,  &,c 62 

Undue  influence  must  be  that  which  amounts  to  fraud,  to  avoid  a 

deed  or  will 62 

DEMURRER.  An  objection  to  the  corporate  existence  of  the  plaintiff 
should  be  taken  by  demurrer;  where,  however,  the  answer  con- 
tains the  objection  in  form  as  a  demurrer  it  will  be  sufficient. . .  270 

A  demurrer  under  sub.  6  of  §144  applies  only  to  such  defects  as 
would  render  the  count  in  the  complaint  bad  on  general  de- 
murrer at  law,  or  bad  for  want  of  equity  in  chancery 360 

Where  the  demurrer,  under  sub.  6,  admits  facts  enough  to  constitute 

a  cause  of  action,  the  complaint  will  be  sustained 360 

A  demurrer  in  the  language  of  the  Code,  "  that  the  plaintiff  has  not 
legal  capacity  to  sue,"  is  sufficient,  where  there  are  not  proper 
averments  in  the  complaint  of  the  appointment  of  a  guardian 
for  the  infant  plaintiff,  &c 413 

DISCONTINUANCE.  A  counter-claim,  set  up  in  the  answer,  does  not 
prevent  the  plaintiff  from  discontinuing  his  action  on  payment  of 
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costs,  where  plaintiff  has  replied  or  demurred  to  such  counter- 
claim, unless  such  discontinuance  would  take  away  the  defend- 
ant's remedy  on  his  counter-claim 258 

DISCOVERY  OF  BOOKS  AND  PAPERS.  A  party  may  now  have  a 
discovery  of  books  and  papers,  either  under  the  Revised  Statutes 
or  the  Code.  But,  in  either  case,  must  show  to  the  satisfaction 
of  the  court,  by  a  statement  of  facts  and  circumstances,  that  such 
books,  &c.,  contain  evidence  relating  to  the  merits  of  the  ac- 
tion. When  other  competent  testimony  available,  a  discovery 

will  be  denied 425,  541 

i 

DOWER.  A  widow  is  entitled  to  dower  in  the  surplus  proceeds  of  her  hus- 
band's lands.  And  a  wife  to  an  inchoate  right  of  dower  in  an 
equity  of  redemption.  And  also  in  the  surplus  proceeds  of  lands 
sold  for  purchase  money 2S9 


E 


RRATUM.     Calligan  agt.  Mix,  Vol.  1-2,  ante  page  495. 


EVIDENCE.  In  an  action  on  a  written  contract  against  individuals  named 
as  a  committee  for  erecting  a  building,  &c.,  when  evidence  de- 
hors  the  contract  in  reference  to  their  personal  liability,  will  be 
admitted 23 

When  evidence  which  has,  or  would  have,  a  marked  tendency  to  es- 
tablish by  circumstances  an  agency — damages  for  such  services 
being  claimed — it  is  relevant  and  admissible.  A  new  trial  will 
be  ordered  where  it  is  overruled 280 

What  evidence  before  a  jury  relevant  for  defendant,  in  proceedings 

for  a  forcible  entry  and  detainer 446 

When  admissions  of  the  wife  are  evidence  against  and  binding  upon 

her  husband 494 

Evidence  uncontroverted,  and  admilting  of  no  reasonable  doubt, 
must  be  produced  on  the  trial,  to  warrant  an  unqualified  direction 
by  the  judge  to  the  jury  that  "  the  plaintiff  is  entitled  to  recover, 
and  you  have  only  to  assess  the  damages  " 527 

EXCEPTIONS.     When  and  how  exceptions  to  be  taken  on  the  trial,  and 

to  the  decision  of  a  court  or  referees 148 

A  party  is  entitled  to  his  exceptions  to  the  admission  of  evidence 
taken  on  the  trial,  although  not  entered  upon  the  minutes  of  the 
judge 500 

EXCISE  LAW.     The  old  excise  law  (1  R.  S.  680,  §  15)  in  force,  &c. . . .     74 
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EXECUTION.  On  application  for  execution,  after  five  year?,  court  will 

not  entertain  an  objection  to  the  validity  of  the  judgment 178 

Process  in  the  nature  of  AJi.fa.  to  collect  costs  directed  to  be  paid 
by  an  order  of  the  court,  may  issue  without  an  application  to  the 
court 191 

A  sheriff  may  apply  money  (in  coin)  received  on  an  execution  in 
favor  of  a  plaintiff,  on  an  execution  in  his  hands  against  the 
same  plaintiff,  without  paying  it  over 336 

A  second  execution  cannot  be  issued  after  the  lapse  of  five  years  from 
the  entry  of  judgment,  without  leave  of  the  court,  on  notice  to 
the  defendant..  .  572 


F 


ORCIBLE  ENTRY  AND  DETAINER.  In  proceedings  for  a  forcible 
entry  and  detainer,  before  a  jury  of  inquiry,  the  defendant  may 
introduce,  as  proper  and  relevant,  evidence  that  he  had  been,  for 
a  long  time  previous,  in  the  peaceable  possession  of  the  premises 
in  question,  and  that  they  had  never  been  in  the  possession  of 
the  complainant.  It  is  not  too  late  to  move  to  quash  the  inquisi- 
tion after  it  has  been  traversed  by  the  defendant 446 


IUARDIAN.  A  guardian  for  an  infant  plaintiff,  in  an  action  for  parti- 
tion, can  be  appointed  by  the  court  only 104 

In  an  action  by  an  infant,  the  complaint  must  show,  by  proper  aver- 
ments, the  due  appointment  of  the  guardian  by  the  court  or  a 
judge.  That  is,  this  fact  must  be  so  stated  that  it  maybe  tra- 
versed. Where  a  complaint  is  thus  defective,  a  demurrer, 
alleging  that  the  plaintiff  has  not  the  legal  capacity  to  sue,  (in 
the  language  of  the  Code,)  is  sufficient 413 

It  is  the  right  and  duty  of  the  court  to  insist  upon  the  appointment  of 
a  competent  and  responsible  person  as  guardian  ad  litem  for  an 
infant  plaintiff 462 

A  non-resident  guardian  ad  litem  for  an  infant  plaintiff,  may  be  re- 
quired to  give  security  for  costs,  whether  he  is  responsible  or 
not  . ,  .  462 


H 


1GHWAYS.  When  and  how  non-residents  of  a  town  may  apply  for  the 
laying  out  of  highways  in  that  town,  where  they  are  owners  of 
lands  therein,  &c 123 
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NJUNCTION.  When  a  mortgagee,  after  a  new  agreement  with  the 
owner  of  the  premises,  will  be  enjoined  from  selling  under  his 
decree  of  sale,  &c 16 

An  injunction  will  be  granted  to  prevent  and  restrain  a  nuisance; 
and  it  will  be  allowed  at  the  instance  of  any  private  individual 
who  sustains  a  special  injury  from  it v 40,  549 

Any  tax-payer^  on  behalf  of  himself  and  other  tax-payers,  may  ask 

the  interposition  of  the  court  by  injunction,  upon  a  proper  case.  47 

When  will  be  granted  to  restrain  sale  of  personal  property  in  fraud 

of  others*  rights,  &c. 91 

An  injunction  should  not  issue  nor  a  receiver  be  appointed  in  a  case 
where  plaintiff  and  defendants  are  stockholders  of  a  company, 
where  no  injury  will  befall  the  property  during  the  litigation,  es- 
pecially where  it  appears  the  defendants  have  a  vested  right  of 
possession  and  are  the  largest  creditors  . .  > 108,  502 

An  injunction  to  restrain  the  carrying  on  a  trade  or  profession  will 
not  be  granted  where  there  is  &  penalty  in  the  agreement  of  the 
parties.  An  action  at  law  for  the  penalty  is  the  remedy 234 

IRRELEVANT  AND  REDUNDANT  MATTER,  In  an  action  of  slan- 
der, what  allegations  in  answer  considered  irrelevant  and  redun- 
dant, &c 97 

What  facts  may  be  alleged  in  a  complaint  in  slander,  and  not  con- 
sidered irrelevant,  &c. , 221 

What  averments  in  a  complaint  on  an  agreement  and  a  contract, 

considered  irrelevant,  Ac , 557 


J 


UDGMENT.  On  confession  of  judgment,  under  §  383  of  the  Code- 
question  of  sufficiency  of  statement,  &c 21,  142,  418 

A  record  of  judgment  should  show  jurisdiction  upon  its  face,  where 

the  summons  has  been  served  by  an  order  for  publication 43 

A  tlerk  has  no  authority  to  enter  judgment,  except  in  cases  where 
the  summons  has  been  personally  served.  When  served  by 
publication,  a  special  order  of  the  court  to  enter  judgment  must 
be  obtained 43 

The  court  has  power  to  set  aside  a  judgment,  after  ihe  lapse  of  one 

year,  upon  motion,  for  want  of  jurisdiction 43 

Judgment  of  foreclosure  and  sale  of  mortgaged  premises,  entered 

after  the  death  of  thr  plaintiff,  is  void 118 

An  insufficient  statement  of  a  judgment  on  confession,  is  not  a  mat- 
ter of  mere  irregularity,  but  of  substance , .  142 
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JUDGMENT.  In  all  cases,  save  certain  ones  specified  in  §  278,  a  judg- 
ment upon  issues  of  law,  or  of  fact,  must  be  entered  on  the  direc- 
tion of  a  single  judge 240 

There  is  no  necessity  to  move  before  any  judge,  other  than  the  one 

who  tries  an  action,  for  judgment  non  ob.itante  veredicto 240 

As  to  the  lien  of  judgments  by  confession,  under  the  Code,  &c 2S9 

A  written  notice  of  the  judgment  must  be  served,  to  limit  the  time 

for  an  appeal,  &c 423 

A  judgment  obtained  by  default,  through  misapprehension  of  defend- 
ant's attorney,  where  it  clearly  appears  that  the  plaintiff  had  no 
cause  of  action,  will  be  set  aside  on  motion,  with  costs 465 

A  judgment,  entered  by  confession  under  §  383  of  the  Code,  which 
contains  a  defective  statement  of  the  alleged  indebtedness,  is  not 
merely  irregular,  but  is  absolutely  void 472 

Such  a  defective  judgment  should  be  set  aside,  not  amended;  but  if 
amended,  it  can  only  be  done  by  saving  the  rights  of  intervening 
creditors 472 

Where  two  defendants  are  sued  jointly,  one  answers  and  the  other 
mukes  default,  and  on  the  trial  judgment  is  entered  against  both 
defendants,  the  plaintiff  is  regular,  without  an  affidavit  that  no 
answer  had  been  received  in  the  defaulting  case 511 

JURISDICTION.  Any  judge ',  in  any  part  of  the  state,  may  make  orders 

enlarging  time,  Sec IS,  374 

After  service  of  a  summons  by  publication  is  complete,  the  court  can 
amend  whatever  is  irregular,  but  cannot  amend  any  of  the  pro- 
ceedings conferring  jurisdiction 43 

The  court  has  the  power  to  set  aside  a  judgment,  after  the  lapse  of 

one  year>  upon  motion,  for  want  of  jurisdiction , 43 

In  proceedings  supplementary  to  execution,  the  power  to  punish  a 
party,  or  a  witness,  for  contempt  is  given  to  the  judge,  who 
alone  can  exercise  it  (see  adverse  below,  page  331), 173 

Jurisdiction  of  the  superior  court,  New-York,  in  reference  to  the  ser- 
vice of  summons  on  defendants 254 

The  court  has  the  inherent  power  in  a  general  sense,  of  punishing,  as 
a  contempt,  disobedience  to  orders  made  by  judges  out  of  court ; 
and  this  power  has  not  been  taken  aWay  by  any  provisions  of  the 
Code  relating  to  supplementary  proceedings 331 

A  justice  of  the  supreme  court,  like  any  other  officer,  when  acting  out 
of  court,  is  an  officer  of  limited  jurisdiction.  How  and  when 
he  may  make  an  order  staying  proceedings,  &c 374 

A  judge,  in  proceedings  supplementary  to  execution,  has  jurisdiction 
to  charge  the  assets  in  the  hands  of  the  receiver  with  the  costs 
of  the  proceedings,  &c.,  though  no  order  has  been  made.  His 
jurisdiction  ovtr  such  proceedings  <;<  nerally 382 
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JURISDICTION.  The  appellate  jurisdiction  of  the  county  court  em- 
braces all  judgments  rendered  by  a  justice's  court  in  civil  ac- 
tions. An  "action"  defined,  &c.  It  includes  a  judgment  in 
proceedings  instituted  under  and  in  pursuance  of  the  mechanics' 
lien  law 398 

The  judges  have  not  the  right  to  review,  at  chambers,  each  others' 

ex  parte  orders 439 

The  legislature  has  no  authority  to  confer  upon  any  person  or  officer 
the  authority  to  act  in  proceedings  supplementary  to  execution, 
in  actions  in  the  supreme  court,  except  those  mentioned  in  the 
constitution  of  1846 — which  do  not  include  the  city  judge  of 
Brooklyn 495 

What  averments  necessary,  in  pleading  a  judgment  of  a  justice  of  the 
peace,  or  other  court  of  limited  jurisdiction,  to  show  that  the 
court  below  had  jurisdiction  of  the  subject  matter,  &c 538 

The  jurisdiction  of  a  "  local  officer,"  elected  to  discharge  the  duty  of 
surrogate  in  a  county  where  there  is  an  acting  counly  judge  and 
surrogate,  defined — may  grant  an  order  of  arrest,  &c 564 

JUSTICES'  COURTS.  What  constitutes  a  defence  of  title  in  a  justice's 
court,  by  an  answer  of  defendants — a  tribe  of  Tonawanda  In- 
dians, &c 325 

Justices'  courts,  especially,  should  give  suitors  a  fair  and  liberal  op- 
portunity for  amending  their  allegations  in  pleadings  so  as  to 

present  the  real  questions  they  are  prepared  to  litigate 325 

.  The  appellate  jurisdiction  of  the  county  court  embraces  all  judgments 
rendered  *by  a  justice's  court  in  civil  actions.  An  "action" 
defined,  &c.  It  includes  a  judgment  in  proceedings  instituted 

under  and  in  pursuance  of  the  mechanics'  lien  law 39S 

What  averments  necessary  in  pleading  a  judgment  of  a  justice  of  the 
peace,  or  other  court  of  limited  jurisdiction,  to  show  that  the 
court  below  had  jurisdiction  of  the  subject  matter,  &c 538 


M 


ANDAMUS.  A  mandamus  to  compel  the  issuing  of  an  execution  from 
the  marine  court,  must  be  issued  against  the  clerk  of  that 
court 5,  260 

A  mandamus  to  compel  the  attorney-general  to  prosecute  an  action 
involving  the  right  to  a  public  office,  will  not  be  granted.  It  is 
a  matter  of  discretion  with  the  attorney-general ]  79 

A  mandamus  will  issue  to  compel  a  county  judge  to  proceed  to  judg- 
ment, where  he  has  dismissed  an  appeal  from  a  justice's  judg- 
ment under  §  364,  before  the  amended  justice's  return  has  been 
made  and  filed . .  271" 
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MANDAMUS.     A  mandamus  will  not  be  granted  where  defendants  have 

no  power  to  perform  the  required  duty 305 

A  mandamus  is  the  proper  remedy  to  compel  the  supervisors  of  the 
city  of  New-York  to  strike  from  the  assessment-roll  the  name 
of  a  moneyed  or  stock  corporation,  who  have,  in  time,  filed  the 
requisite  statutory  affidavit 305 

MARINE  COURT.  Appeals  from  marine  court  to  common  pleas  can  only 
be  taken  from  decisions  at  the  general  term  of  the  marine 
court — manner  of  proceeding,  &c 5,  260 

A  mandamus  to  compel  the  issuing  of  an  execution  from  marine 

court,  must  issue  against  the  clerk  of  that  court 5 

On  appeals  to  the  common  pleas,  the  costs  may  be  paid  to  the  clerk 

of  the  marine  court 146 

When  the  notice  of  appeal  to  the  marine  court  may  be  served  on  the 

attorney  of  the  respondent 146 

Service  of  notice  of  appeal  from  a  judgment  of  the  marine  court  to 
the  common  pleas,  need  be  made  only  on  the  clerk  of  the  marine 
court,  but  such  notice  must  state  the  grounds  of  the  appeal.  .*. .  409 

MORTGAGE  FORECLOSURE.  When  mortgagee,  after  a  new  agree- 
ment with  the  owner  of  the  premises,  will  be  enjoined  from  sell- 
ing under  his  decree  of  sale 36 

Where  a  purchaser  does  not  comply  with  the  terms  of  sale  through 
misapprehension,  he  is  entitled  to  indemnity  and  a  resale  on  cer- 
tain terms 72 

When  mortgagor  entitled  to  a  deduction  from  the  amount  of  the 
mortgage  purchase  moneys,  on  account  of  misrepresentations 
made  on  the  purchase  of  the  premises,  &c 56 

When  dower  right  will  be  deducted  or  retained  from  the  mortgage 

sale,  &c 86 

When  allegations  in  an  answer  are  deemed  immaterial  in  an  action 

on  a  foreclosure  of  a  mortgage , 95 

The  death  of  a  plaintiff  in  a  foreclosure  case,  before  judgment  and 

sale,  renders  a  judgment  entered  afterwards,  void 118 

The  Central  Park  act  (1S53)  of  the  city  of  New-York,  and  proceed- 
ings under  it,  operate?,  in  effect,  as  a  foreclosure  and  sale  of  all 
the  premises  described  in  it,  as  respects  mortgages  upon  such 
premises,  &c 286 

When  a  judgment-creditorand  assignee  of  a  mortgagor, ona  foreclo- 
sure, not  entitled  to  subrogation  of  the  mortgagee  for  interest  paid 
by  the  mortgagor  subsequent  to  the  judgment  and  assignment,  &,c.  289 

A  widow  is  entitled  to  dower  in  the  surplus  proceeds  of  her  hus- 
band's lands;  and  a  wife  to  an  inchoate  right  of  dower  in  an 
equity  of  redemption;  and  also  in  the  surplus  proceeds  of  lands 
sold  for  purchase  money 289 

VOL.  XIII.  38 
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MORTGAGE  FORECLOSURE.  On  a  foreclosure  sale  of  mortgaged 
premises,  where  there  are  several  parcels  of  land  subject  to  the 
lien,  and  owned  by  different  persons,  that  portion  still  owned  by 
the  mortgagor  must  be  first  sold,  and  the  other  pieces  in  the  in- 
verse order  of  alienation •. 485 

MOTIONS.  A  motion  for  a  commission  must  be  made  in  the  district  in 

which  the  action  is  triable,  or  in  a  county  adjoining 130 

A  motion  to  set  aside  a  judgment  on  confession  for  insufficient  state- 
ment, not  confined  to  one,  year,  under  the  statute — it  is  matter 
of  substance 142 

A  motion  to  continue  an  action  must  be  made  within  a  year  after 

the  death  of  a  party,  under  §  121  of  the  Code 175 

There  is  no  necessity  now  to  move  before  any  judge,  other  than  the 

one  who  tries  an  action,  for  judgment  non  obstante  veredicto. .  240 

Where  the  summons  specifies  the  county  where  complaint  will  be  filed, 
and  the  complaint,  when  served,  does  not  specify  the  place  of 
trial,  the  motion  to  set  aside  the  complaint  for  irregularity  must 
be  made  in  the  county  indicated  by  the  summons 287 

Motions  to  change  place  of  trial  must  be  made  in  the  district  of  the 

county  of  the  venue,  or  an  adjoining  county : . .  163,  374 

Motion  at  special  term  to  correct  errors  of  reports  of  referees,  when 

proper,  &c 411 

An  application  to  vacate  or  modify  an  order  of  arrest,  when  made  to 
the  judge  who  granted  the  order,  is  a  motion  within  the  terms 
of  §  401,  an  ex  parte  motion.  If  made  to  any  other  judge,  it 
must  be  made  to  the  court  upon  notice.  The  judges  have  not 
the  right  to  review,  at  chambers,  each  others'  ex  parte  orders.  439 

A  motion  to  set  aside  a  judgment  taken  by  default,  through  misappre- 
hension of  defendant's  attorney,  where  it  clearly  appears  the 
laintiff  has  no  cause  of  action,  will  be  granted  with  costs , . . . .  465 


JM  ATURAL1ZATION.  The  power  of  congress,  conferred  by  the  U.  S. 
constitution,  is  exclusive  over  the  subject  of  naturalization; 
and  the  acts  of  congress  on  the  subject  have  superseded  the 
power  which  originally  existed  in  the  states — the  latter  are  the 
agents  to  exercise  the  power  of  congress  therein 429 

NEW  TRIAL.     When  granted   on  appeal  from  judgment  on   report  of 

referees,  should  be  before  new  referees 82 

A  party  is  entitled,  on  motion  for  a  new  trial,  to  his  exceptions  to  the 
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admission  of  evidence  taken  on  the  trial,  at  the  circuit,  although 

not  entered  upon  the  minutes  of  the  judge 500 

NEW  TRIAL.  When  a  new  trial  will  be  granted  for  an  erroneous  direc- 
tion of  the  judge  to  the  jury — instructing  them  unqualifiedly  that 
the  plaintiff  was  entitled  to  recover  and  they  had  only  to  assess 
the  damages 527 

NON-RESIDENT  DEBTORS,  &c.  No  foreign  statutory  assignment  in 
bankruptcy  creates  a  lien  here  so  as  to  deprive  creditors  of  this 

state  of  their  remedy  by  attachment  under  our  laws 34 

The  difference  bet-ween  applications  for  attachments  against  non- 
resident debtors  under  the  Revised  Statutes,  and  under  the  act 
of  1S31,  and  under  the  Code,  stated 348 

NUISANCE.  An  injunction  will  be  granted  to  prevent  and  restrain  a 
nuisance;  and  it  will  be  allowed  at  the  instance  of  any  private 
individual,  who  sustains  a  special  injury  from  it 40,  549 

The  court  may  abate  the  nuisance,  and  enjoin  the  defendants  from 

continuing  it 40,  549 

A  floating  dry  dock,  moored  permanently  in  a  slip  used  for  active 

shipping,  held  to  be  a  nuisance 40,  549 


0 


RDERS.  A  decision  at  special  term,  overruling  a  demurrer  to  a  com- 
plaint, and  giving  leave  to  answer,  is  an  order,  and  not  a  judg- 
ment, while  the  privilege  given  to  answer  is  continuing 193 


ARTITION.  A  guardian  for  an  infant  plaintiff,  in  an  action  for  parti- 
tion, can  be  appointed  by  the  court  only 104 

Amendment  of  complaint,  in  action  for  partition,  to  conform  to  the 

facts  proved,  &,c 405 

On  the  death  of  a  defendant,  pending  an  action  for  partition,  the  ac- 
tion may  be  continued,  without  a  supplemental  complaint,  by 
proceeding  within  a  year,  under  §  121  of  the  Code,  &c 405 

Devisees,  being  possessed  of  an  undisputed  title  to  an  undivided  share 
in  remainder,  may  sue  for  partition,  although  not  in  the  actual 
possession,  or  holding  an  immediate  present  estate,  &c 476 

Purchasers  at  judicial  sales  have  a  right  to  receive  at  the  hands  of 
the  court,  such  titles  as  are  free  from  all  reasonable  objections.  476 
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PLACE  OF  TRIAL.  Where  motion  to  change  place  of  trial  for  conve- 
nience of  witnesses  must  be  made,  when  plaintiff  and  defendant 
reside  in  different  counties,  and  different  judicial  districts,  not 

adjoining 163,  374 

When  the  place  of  trial  will  be  changed  for  the  convenience  of  the 
greatest  number  of  witnesses — sufficiency  of  affidavit  for  such 
motion,  &c 576 

PLANK  ROAD  COMPANIES.  The  right  of  plank  road  companies  to 
erect  toll-gates — to  exact  tolls — evidence  of  their  roads  being 
furnished  conformably  to  statute.  Persons  liable  to  pay  toll,  &c.  448 

PORT  WARDENS  OF  NEW-YORK.  All  suits  to  recover  the  penalty 
given  by  acts  of  the  legislaturt  in  reference  to  the  pilotage  of 
vessels  through  Hellgate,  in  the  East  River,  must  be  prosecuted 
in  the  name  of  the  master  warden  of  the  port  of  New-  York . .  442 

PRINCIPAL  AND  AGENT.  When  part  performance  with  the  principal, 
of  a  written  contract  made  with  his  agent  alone,  is  binding  upon 
the  opposite  contracting  party — sufficient  averments  in  an  equita- 
ble action  to  sustain  such  contract,  &,c 59 

What  evidence  may  be  admitted  on  the  trial  to  establish  the  charac- 
ter of  agent,  &c 280 

When  an  agent  not  liable  to  arrest  at  the  suit  of  his  principal,  &c.. .  490 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.  These  pro- 
ceedings not  intended  to  reach  an  action  in  favor  of  the  debtor, 
for  a  tort  or  injury,  not  founded  on  contract,  &c.  A  right  or 
chose  in  action  in  an  equity  suit  in  another  court,  in  favor  of  a 
judgment-debtor,  may  be  reached  by  these  proceedings, 28 

Where  the  judgment-debtor  has  an  annuity,  the  whole,  or  a  part  of 

it,  may  be  secured  by  these  proceedings 28 

These  proceedings  cannot  be  continued  after  the  death  of  a  party, 

until  his  representatives  are  brought  in 114 

An  order,  (§  292)  that  a  judgment-debtor  apply  property  to  the  satis- 
faction of  the  judgment  will  not  be  granted,  unless  it  is  clear  that 
he  has  got  the  property,  or  it  is  under  his  control 137 

The  power  to  punish  a  party  or  witness,  for  contempt,  in  these  pro- 
ceedings is  given  to  the  judge,  and  not  to  the  court,  and  the 
judge  can  only  exercise  it.  (See  adverse  below,  page  331.)  . . .  173 

The  court  has  the  inherent  power,  in  a  general  sense,  of  punishing, 
as  a  contempt,  disobedience  to  orders  made  by  judges  out  of 
court ;  and  this  power  has  not  been  taken  away  by  any  provi- 
sions of  the  Code  relating  to  supplementary  proceedings 331 

The  power  to  entertain,  continue  and  conduct  supplementary  pro- 
ceedings, under  §  298  of  the  Code,  is  a  mere  statute  authority, 
conferred,  not  upon  the  supreme  court,  but  upon  the  judges,  as 
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separate  judicial  officers,  and  must  be  strictly  pursued.     His 

jurisdiction  over  the  proceedings,  receiver,  &c 382 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.  The  city 
judge  of  Brooklyn  has  no  authority — and  none  can  be  given  him 
by  the  legislature — to  act  in  proceedings  supplementary  to  exe- 
cution, in  actions  in  the  supreme  court 495 


LEFEREES  AND  REPORTS.     When  new  trial  granted  on  appeal  from 

judgment  on  report  of  referees,  it  should  be  before  new  referees    82 

When  referee  should  not  be  required  to  make  a  further  report  on  the 

evidence,  &c 93 

When  and  how  exceptions  to  b£  taken  on  the  trial,  and  to  the  deci- 
sion of  the  court  or  referees 148 

Appointment  of  referee  in  1st  district — manner  of 346 

An  action  is  not  referable  merely  because  the  trial  will  require  proof 
of  various  small  items  of  damage.  To  justify  a  compulsory  ref- 
erence the  trial  must  involve  the  examination  of  a  long  account, 
in  the  common  acceptation  of  that  term  346 

Where  a  reference  is  made  to  a  referee  simply  to  take  and  state  an 
account,  he  is  a  mere  substitute  for  a  master  in  chancery,  and 
must  conform  to  that  practice 363 

The  proper  practice  stated,  in  cases  of  reference  to  partnerships,  their 

liability  to  account,  &c 363 

Where  the  referee  does  not  pass  upon  all  the  issues,  or  has  not  sep- 
arately found  the  facts  from  the  evidence,  necessary  to  a  proper 
disposition  of  all  the  issues,  the  remedy  is  by  motion  at  special 
term  to  set  aside  the  report.  Such  errors  ought  not,  in  the  first 
instance,  to  be  reviewed  on  appeal 411 

An  appeal  from  a  judgment  entered  upon  the  report  of  a  referee  does 
not  operate  to  stay  execution  without  an  undertaking,  unless  a 
judge  so  order.  Such  undertaking  may  be  given  on  motion  to 
set  aside  the  execution,  &c 423 

An  action  against  a  sheriff"  for  an  accounting,  &.C.,  of  property  at- 
tached, after  a  return  of  execution  upon  the  judgment  unsatisfied, 
is  an  action  of  tort,  which  cannot  be  referred  without  the  con- 
sent of  parties 437 

Where  a  motion  for  a  reference  is  opposed,  on  the  ground  that  difficult 
questions  of  law  will  arise,  the  opposing  affidavit  must  state  what 
those  questions  are 437 

In  winding  up  the  affairs  of  an  insolvent  mutual  insurance  company, 
a  rejerence  should  be  ordered  by  the  court  to  examine  into  the 
affairs  of  the  corporation,  &c.,  before  any  assessment  is  made, 
or  suit  commenced  by  the  receiver  against  any  individual  on 
his  premium  note,  &c 481 
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CE  OF  PAPERS,  &c.  Service  of  summons  by  publication,  must 
be  made  in  strict  compliance  with  the  statute,  &c 43 

Service  of  papers,  &c.,  by  mail,  on  an  attorney  or  a  party,  where 
they  have  fixed  their  residence,  under  Rule  5,  must  be  made  by 
addressing  them  at  that  place 57 

An  undertaking  must  be  served  with  the  notice  of  appeal,  to  ren- 
der an  appeal  from  a  judgment  at  general  term  a  stay  of  pro- 
ceedings, &c 402 

Service  of  notice  of  appeal  from  a  judgment  of  the  marine  court, 

need  be  only  on  the  clerk  of  that  court 409 

Service  of  notice  of  the  trial  for  the  third  Tuesday,  instead  of  the 

third  Monday  of  the  circuit,  held  sufficient 535 

SET-OFF.     When  cannot  be  considered  a  counter-claim 84 

SHERIFFS  AND  SHERIFF'S  SALES.  A  seizure  and  sale  of  land  under 
an  execution,  does  not  divest  the  estate  of  the  debtor,  unless  the 
purchase  money  is  paid  and  a  deed  delivered 10 

Where  a  purchaser  does  not  comply  with  the  terms  of  sale,  through 
misapprehension,  he  is  entitled  to  indemnity  and  a  resale,  on 
certain  terms 72 

A  sheriff  may  apply  money  (in  coin)  received  on  an  execution  in 
favor  of  a  plaintiff,  on  an  execution  in  his  hands  against  the  same 
plaintiff,  without  paying  it  over 336 

Purchasers  at  judicial  sales  have  a  right  to  receive,  at  the  hands  of 

the  court,  such  titles  as  are  free  from  all  reasonable  objections.  476 

Oil  a  foreclosure  sale  of  mortgaged  premises,  where  there  are  several 
parcels  of  land  subject  to  the  lien,  and  owned  by  different  per- 
sons, that  portion  still  owned  by  the  mortgagor  must  be  first 
sold,  and  the  other  pieces  in  the  inverse  order  of  alienation  ....  485 

A  sheriff's  sale  of  real  estate  will  be  set  aside  in  favor  of  a  judgment- 
creditor,  where  it  appears  he  has  been  misled  by  the  conduct  of 
the  sheriff  or  his  deputies,  who  had  the  execution.  The  sale  of 
separate  parcels  together  as  one  parcel,  is  always  ground  for  set- 
ting aside  the  sale 555 

SLANDELl.  In  actions  of  slander  and  libel,  defendant  may  allege  and 

prove  mitigating  circumstances,  &c 97 

What  allegations  in  an  answer,  in  an  action  of  slander,  considered 

irrelevant  and  redundant 97 

Facts  may  be  alleged  in  a  complaint  in  slander,  which  would  be  al- 
lowed to  be  proved  in  support  of  the  action,  &c 221 

STAY  OF  PROCEEDINGS.  When,  and  in  what  manner  a  justice  of  the 
supreme  court,  out  of  court,  may  grant  orders  staying  pro- 
ceedings, &c 374 
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STAY  OF  PROCEEDINGS.  To  render  an  appeal  from  a  judgment  at 
gt- neml  term,  to  the  court  of  appeals,  a  stay  of  proceedings  on  the 
judgment,  a  copy  of  a  proper  undertaking  must  be  served,  with 

the  notice  of  appeal 402 

An  appeal  from  a  judgment  entered  upon  the  report  of  a  referee  does 
not  operate  to  stay  execution  without  an  undertaking,  unless  a 
judge  so  order.  Such  undertaking  may  be  given  on  motion  to 

set  aside  the  execution,  &c 423 

In  order  to  stay  execution  on  appeal  from  a  single  judge  to  the  gen- 
eral term,  the  sureties  in  the  undertaking  must  justify  in  double 
the  amount  of  the  judgment  and  costs  ($230.) 461 

STIPULATION.  When,  under  what  circumstances,  and  in  what  cases, 
the  courts  will  relieve  parties,  or  their  attorneys,  from  stipula- 
tions, releases,  &c 23 

SUMMONS.  Service  of  summons  by  publication  or  deposit  in  the  post- 
office,  must  comply  strictly  with  the  statute,  to  confer  jurisdic- 
tion   43 

After  service  by  publication,  &c.,  is  complete,  the  court  may  amend 
whatever  is  irregular,  but  cannot  amend  any  proceedings  tend- 
ing to  confer  jurisdiction 43 

The  clerk's  authority  to  enter  judgment  exists  only  when  the  sum 

mons  has  been  personally  served 43 

Jurisdiction  of  the  superior  court,  New-York,  in  reference  to  the  ser- 
vice of  summons  on  defendants 254 

How  a  service  of  a  summons  should  be  made  on  a  foreign  corpora- 
tion. When  property  may  be  attached,  &c 516 

SUPERVISORS.  Where  a  moneyed  or  stock  corporation  do  not  file, 
within  the  time  required  by  statute,  the  requisite  affidavit  of  no 
receipts  of  any  profits  or  income,  their  name  cannot  be  stricken 
from  the  assessment-roll  by  the  board  of  supervisors 305 

The  necessary  expenses  in  keeping  property  belonging  to  a  county  in 

repair,  is  a  legal  county  charge 314 

The  board  of  supervisors  of  the  city  and  county  of  New- York  are 
restrained  by  law  from  entering  into  a  contract  for  supplies,,  or 
for  work  for  over  $250,  without  advertising  for  sealed  bids,&c.  314 


.AXES.     Any  tax-payer,  on  behalf  of  himself  and  other  tax-payers,  may 
ask  the  interposition  of  the  court  by  injunrtion,  upon  a  proper 

case 47 

The  power  of  the  legislature  to  authorize  a  subordinate  body  or  cor- 
poration to  tax,  &c.,  considered 47 
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TAXES.     The  subject  of  taxation  in  reference  to  the  city  of  New-York 

and  the  state  considered 47 

Where  a  moneyed  or  stock  corporation  do  not  file,  within  the  time 
required  by  statute,  the  requisite  affidavit  of  no  receipts  of  any 
profits  or  income,  their  name  cannot  be  stricken  from  the  assess- 
ment-roll by  the  supervisors 305 

TRADE-MARKS.  When  an  injunction  may  issue  to  protect  a  party  from 
the  pirating  and  use  of  a  trade-mark,  and  the  requirements  ne- 
cessary to  call  for  such  protection,  &c 342,  385 


V: 


ENUE.     Where  motion  to  change  venue  for  convenience  of  witnesses 
must  be  made,  when  plaintiff  and  defendant  reside  in  different 

counties,  and  different  judicial  districts  not  adjoining 163,  374 

When  the  venue  will  be  changed  for  the  convenience  of  the  greatest 

number  of  witnesses.   Sufficiency  of  affidavit  for  such  motion,  &c.  576 

VERIFICATION.  Where  the  verification  of  a  pleading  is  clearly  defective, 
it  should  be  immediately  returned;  where  it  is  doubtful,  the 
better  way  is  to  say  nothing  about  it,  and  treat  as  sufficient. . . .  225 

How  a  verification  of  a  pleading  must  be  made  under  §  157,  when 

made  by  an  attorney  or  agent 309 

When  a  defendant  required  to  verify  his  answer,  because  he  would 
not  be  privileged  from  testifying  to  the  truth  of  the  matter  denied 
— the  action  being  against  him  as  stakeholder 546 


ARRANTY.  To  constitute  a  warranty  of  goods,  on  a  sale,  there 
must  be  some  expression  showing  that  the  goods  are  of  some  cer- 
tain quality.  What  constitutes  a  warranty  by  a  mutual  agent,  &c.  9 

WILL.     Construction  of  will,  where  the  executor  was  held  to  have  a  mere 

power  in  trust  over,  and  not  an  estatein  trust  in  the  real  estate,  &c.  476 

WITNESS.     The  last  clause  of  §  399,  requiring  notice  to  be  given  to  the 
adverse  party  of  the  intended  examination  of  the  assignor  of  a 
thing  in  action,  as  a  witness,  applies  to  all  cases,  in  all  courts  . .   19S 
The  notice  should  specify  distinctly  the  points  upon  which  it  is  in- 
tended to  examine  the  assignor  as  a  witness 198 

When  a  defendant  required  to  verify  his  answer,  because  he  would 
not  be  privileged  from  testifying  to  the  truth  of  the  matter  de- 
nied—the action  being  against  him  as  stakeholder 546 
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